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DffiECT0RY   OF   THE   JUDICIARY    DEPART. 
MENT  OF  THE  STATE  OF  ILLINOIS. 

COBBECTED  TO  KAT  22,  1911. 


The  judiciary  department  of  the  State  of  IlUnoia  is  eompoaed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)Conrt8  of  Coolc  County;  (6)  City  Courts;  (6)  Municipal  Court 
of  Chicago;   (7)  County  and  Probate  Courts. 

(1)  THE  SUPEEME  COURT. 


The  Supreme  Court  eonsiBte  of  seven  jiutioes,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seren  districts  into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk 
for  each  of  the  three  grand  divisions  elected. for  a  term  of  six  years, 
the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  ,were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
ber^ Vthrxuaj,  April  and  June  of  each  year. 

BEPOBTEB. 

Saicxtkl  p.  Iswin Bloomington 

JUSTICES. 

Firtt  District — ^Alonzo  K.  Viokebs .East  St.  Louis. 

Second  Districi—WrLiAAu  M.  Fabiceb Vandalia. 

TMrd  District — ^Fbank  K.  Dxmir Charleston. 

Poftrth  District — Geobge    A.    Cooke Aledo. 

Fifth  District — John  P.  Hawd Cambridge. 

Simth  Z)w«rtc«— James  H.  Cabtwbioht Oregon. 

Seventh  District — Obbin  K.  Cabteb Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing justice  the  justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past.  Mr.  Justice  Vickers  is 
the  present  Chief  Justice. 

clebk. 
J.  McCan  Davis,  Springfield. 

libbabian. 
Ralph  H.  Wilkin,  Springfield. 

(iii) 


iv  Appellate  Coubts  of  Illinois. 


(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  assigned 
h»  the  Supreme  Court  for  a  term  of  three  years.  One  clerk  is 
elected  in  each  district. 

BEPOBTEBS. 

W.  Clyde  Jones  and  Keene  H.  Addington,  of  the  law  firm  of  Jones, 
Addington,  Ames  &  Seibold,  105  West  Monroe  Street,  Chicago. 


FIRST  DISTRICT. 
Composed  of  the  ooimty  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clebk — ^Alfred  R.  Porter,  Ashland  Block,  Chicago. 
Fbank  Bakeb,  Presiding  Justice,  Ashland  Block,  Chicago. 
Edwabd  0.  Bbown,  Justice,  Ashland  Block,  Chicago. 
Ben  M.  Smith,  Justice,  Ashland  Block,  Chicago. 

.  BRANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 
Fbedebick  a.  Smith,  Presiding  Justice,  Ashland  Block,  Chicago. 
Jesse  A.  Baldwin,  Justice,  Ashland  Block,  Chicago. 
Thomas  C.  Clabk,  Justice,  Ashland  Block,  Chicago. 

APPELLATE  COURTS— (Continubd.) 

SECOND  DISTRICT. 

Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clebk — Christopher  C.  Duffy,  Ottawa. 

Geoboe  W.  Thompson,  Presiding  Justice,  Galesburg. 
Dobbance  Dibell,  Justice,  Joliet. 
Hbnbt  B.  Willis,  Justice,  Elgin. 

THIRD  DISTRICT. 

Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign, Christian,  Clark,  Coles,  Cumberland,  DeWitt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott,  Shelby, 
Tazewell  and  Vermilion. 
Court  sits  at*  Springfield,  Sangamon  oounty,  on  the  third  Tuesdays 

in  May  and  November. 
Clebk — ^W.  C.  Hippard,  Springfield. 

Solon  Philbbick,  Presiding  Justice,  Champaign. 
James  S.  Baume,  Justice,  Galena. 
Leslie  D.  Putebbaugh,  Justice,  Peoria. 

•This  court  is  n  brnnch  of  the  Appellate  Court  of  the  first  district,  and  Is 
held  by  three  Judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Su- 
preme Court  under  the  proylslons  of  the  act  of  the  General  Assembly,  ap- 
proved June  2,  1897.     Hurd's  Statutes,  1897,  508,  Laws  of  1897,  186. 


ClECUIT   COUBTS. 


FOURTH   DISTRICT. 

GwDpofled  of  th«  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford«  Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamil- 
ton, Hardin,  Jackson,  Jasper,  Jefferson,  Johnson,  Lawrence, 
Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richland,  Saline,  St  Clair,  Union,  Wabash,  Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  March  and  October. 
Glxsx — ^Albert  C.  Millspaugh,  Mount  Vernon. 

RoBEBT  B.  Shibut,  Presiding  Justice,  Carlinville. 
Wabbbn  W.  DuNCAif,  Justice,  Marion. 
Habbt  Higbie,  Justice,  Pittsfield. 

(3)  CIRCUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into 
Seventeen  Judicial  Circuits,  as  follows:* 

Firti  Circuit, — ^The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johneon,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

A.  W.  Lewis,  Harrisburg. 

Wabbbn  W.  Dxtncan,  Marion. 

William  N.  Butleb,  Cairo. 
Second  Ctrouie.— The  counties  of  Hardin,   Gallatin,  White,  Hamil- 
ton,   Franklin,   Wabash,   Edwards,   Wayne,  Jefferson,   Richland^   Law- 
renee  and  Crawford. 

JT7DOE8. 

Enoch  E.  Nbwlin,  Robinson. 
William  H.  Gbeen,  Mt.  Vernon. 
Jacob  R.  Cbeighton,  Fairfield. 
Third  Circuit. — ^The  counties  of  Randolph,  Monroei  St.  Clair,  Madi- 
•OB,  Bond,  Washington  and  Perry. 

JUDGES. 

Louis  Bbbnbeuteb,  Nashville. 
Geobge  a.  Cbow,  East  St  Louis. 
William  E.  Hadlet,  Collinsville. 
Fourth   Circuit. — ^The   counties   of   Clinton,   Marion,   Clay,   Fayette, 
Effingham,  Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

Albebt  M.  Rose,  Louisville. 
James  C.  MoBbide,  Taylorville. 
Thomas  M.  Jett,  Hillsboro. 
Fifth  Circuit. — ^The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

JUDGES. 

WnxiAM  B.  Scholfield,  Marshall. 
E.  R.  E.  Kimbbough,  Danville. 
MoBTON  W.  Thompson,  Danville. 
Simth  Circuit.— The  counties  of  Champaign,  Douglas^  Moultrie,  Maeon, 
]>eWitt  and  Piatt. 

JUDGES. 

WiLUAM  G.  CoGHEAN,  Sullivan. 
Solon  Philbbick,  Champaign. 
William  C.  Johns,  Decatur. 

•Laws  1897.  188. 
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Seventh   Circuit. — ^The   oountieB    of   Sangamon,   Macoupin,    Morgan, 
Scott,  Greene  and  Jera^. 

JUDGES. 

Jamks  a.  Cbeighton,  Springfield. 
ROBIBT  B.  Shiblet,  CarlinYille. 
Owen  P.  Thompson,  JadcBonville. 

Eighth   Circuit, — ^The   counties   of   Adams,   Schuyler,   Mason,   Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

Habbt  Higbbe,  Pittsfleld. 
Albebt  Akebs,  Quinoy. 
Out  R.  WiLLiAics,  Havana. 

Ninth  Circuit. — ^The   counties  of   Knox,   Warren,   Henderson,   Han- 
cock, McDonough  and  Fulton. 

JUDGES. 

Oeobge  W.  Thompson,  Galesburg. 
Habbt  M.  Waggoneb,  Macomb. 
RoBEBT  J.  Gbibb,  Monmouth. 

Tenth  Circuit. — The  counties  of  Peoria,  Marshall,   Putnam,  Staric 
and  TacewelL 

JUDCUS. 

Lbsub  D.  Putebbaugh,  Peoria. 
Thbodobe  N.  Gbeen,  Pekin. 
Nicholas  E.  Wobthington,  Peoria. 

Eleventh  Circuit, — The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

OOLOSTIN  D.  Mtebs,  Bloomington. 
Geobge  W.  Patton,  Pontiac. 
Thomas  M.  Habbis,  Lincoln. 

Twelfth  Cirouit. — The  oounties  of  Will,  Kankakee  and  Iroq[uois. 

JUDGES. 

DoBSANGE  Dibell,  Joliet 
Chables  B.  Campbell,  Kankakee. 
Fbank  L.  Hoopeb,  Watseka. 
Thirteenth  Circuit. — ^The  counties  of  Bureau,  La  Salle  and  Grundy. 

JUDGES. 

Samuel  C.  Stouoh,  Morris. 
RiGHABD  M.  Skin  neb,  Princeton. 
Edgab  Eldbedge,  Ottawa. 

Fourteenth  Circuit, — ^The  counties  of  Rock  Island,  Mereer,  White* 
side  and  Henry. 

JUDGES. 

William  H.  Gest,  Rock  Island. 
Frank  D.  Ramsat,  Morrison. 
Emebt  C.  Gbaves,  Geneseo. 

Fifteenth   Circuit. — ^The   counties   of  Jo   Daviess^  Btephensoii,   Car- 
roll, Ogle  and  Lee. 

JUDGES. 

RiCHABD  S.  Fabband,  DixoB. 
James  S.  Baume,  Galena. 
OscAB  £.  Heabd,  FreeporL 
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Siwtemth  Circuit. — ^The  counties  of  Kane,  Du  Page,  De  Kalb  and 
KendalL 

JTTDGBSi 

HEiniT  B.  Willis,  Elgin. 
DuANc  J.  Cabnbs,  Sycamore. 
Mazzini  Slubber,  Downers  Grove. 
Bevenieenth  Circuit. — ^The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

JUDGX8. 

Abthttb  H.  FBOfiT,  Roekford. 
Chaeles  H.  DoinvELLT,  Woodstock. 
Chablbs  Whitnet,  Waukegan. 


(4)  COURTS  OF  COOK  COUNTY. 

Tlie  State  Constitution  recognizes  Cook  county  as  one  judicial 
eirenit,  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the  judges 
of  the  Circuit  and  Superior  Courts  are  judges,  ex  ofBcio,  of  the 
Criminal  Court. 

CIRCUIT  COURT. 
Clbbk—- Joseph  E.  Bidwill,  Jr.,  County  Building,  Chicago. 

JX7DOB8. 

Edwaed  O.  Bbown,  John  Gibbons, 

RhTWABD  S.  TUTHIIXy  Adeloe  J.  Fetet, 

Jesse  A.  Baldwin,  Lookwood  Honobe, 

FkANK  Bakeb,  Geobqe  Kebstbn, 

KiCKHAM   SOANLAN,  JULIAN  W.  MAOK,* 

Thomas  O.  Windes,  Fbbdebigk  A.  Siotr, 

Hebbitt  W.  PmoKNEr,  Chables  M.  Walbxb. 

SUPERIOR  COURT. 
Clebx— <%arles  W.  Vail,  County  Building,  Chicago. 

judqbs. 
WnxjAM  H.  MoSuBELT,  WnjjAic  £.  Deveb, 

Ben  M.  Smith,  Fablin  Q.  Ball, 

Theodobe  Bbentano,  Mabtin  M.  Gbidlet, 

RicHABo  E.  BxTBEX,  Chables  A.  McDonald, 

Thomas  C.  Clabx,  Mabcus  A.  Kavanagh, 

William  Fennimobe  Cooifeb,  Joseph  H.  Fttoh. 


(6)  CITY  COURTS. 

City  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  and 
when  so  established  have  jurisdiction  as  defined  by  Sec.  1  of  an 
act  entitled  "An  Act  in  relation  to  courts  of  record  in  cities,"  ap- 
proved May  10,  1001. 

THE  CITY  COURT  OF  ALTON. 
James  E.  Dunneoan,  Judge.  S.  F.  Connob,  Clerk. 

THE  CTTY  COURT  OF  AURORA. 
Edwabd  M.  Mangan,  Judge.  Edwabo  O.  Pstebson,  Cleric 

■  'Resigned  February  3,  1011 


viii  City  Coubts. 


THE  CITY  COURT  OF  CANTON. 
H.  C.  MoBAN,  Judge.  Ebnebt  Hipslet,  Clerk. 

THE  CITY  COURT  OF  CENTRALIA. 
Albebt  D.  Rodenbebo,  Judge.  Guy  C.  Lives  ay,  Clerk. 

THE  CITY  COURT  OF  CHARLESTON. 
Chablbs  a.  Shuet,  Judge.  Abthub  C.  Shbtveb,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Homes  Abbott,  Judge.  Edward  H.  Kibois,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Habbt  Barbetit,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 

M.  MiLLASD, 

W.  M.  Vandevknteb,  Judges.  Wiluam  J.  Veach,  Clerk. 

THE  aTY  COURT  OF  ELGIN. 
Edwabd  M.  Manoan,  Judge.  Chables  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 
J.  M.  Bandt,  Judge.  Chablbs  Ritchie,  Clerk. 

THE  aTY  COURT  OF  HARRISBURG. 
Albebt  E.  Somebs,  Judge.  Chables  P.  Skaoos,  Clerk. 

THE  CITY  COURT  OF  HERRIN. 
Robert  T.  Cook,  Judge.  David  Bakeb,  Clerk. 

THE  CITY  COURT  OF  KEWANEE. 
H.  Stebuno  Pomebot,  Judge.  Chabljcb  L.  Rowlet,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  McWilliams,  Judge.  Laubetta  Salzmann,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
Dean  Fbanklin,  Judge.  Wm.  H.  Wilson,  Clerk. 

THE  CITY  COURT  OF  MARION. 
Wm.  W.  Clemens,  Judge.  Habbt  Holland,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
John  MoNutt,  Judge.  Thomas  M.  Lttle^  Clerk. 

THE  aTY  COURT  OF  PANA. 
Josiah  p.  Hodoe,  Judge.  G.  W.  Mabsland,  Clerk. 

THE  aTY  COURT  OF  STERLING. 
Hbnby  C.  Wabd,  Judge.  Eabl  L.  Hess,  Clerk. 

THE  aTY  COURT  OF  ZION  CITY. 
V.  V.  Babnbs,  Judge.  O.  L.  Spbbcheb,  Clerk. 

(6)  MUNICIPAL  COURT  OF  CHICAGO. 
EBtablithed  by  Act  of  May  18,  1905  (L.  1906,  p.  168). 

HoMEB  K.  Galpin,  Clerk. 

OHIEV  JI78TICB, 

Habbt  Olson. 

associate  judges. 

Fbeeman  K.  Blaxb       John  R.  Newoomsb  Henbt  C.  Bbitleb 

William  W.  Maxwell  John  R.  Cavebly  Max  Ebebhabdt 

Jttdson  F.  Going  Chab.  A.  Williams  Fbedebick  L.  Fake,  J& 

William  N.  Gbmmill   Jacob  H.  Hopkins  Chables  N.  Goodnow 

William  N.   Cottbell  Habbt  P.  Dolan  Oscab  M.  Tobbison 

Edwin  K.  Walkex         Joseph  Sabath  Hosea  W.  Wells 

Edwabd  a.  Dickeb        James  C.  Mabtin  Shebidan  E.  Fbt 

Isidobe  H.  Himes         Thomas  F.  Scullt  Hugh  R.  Stewabt 

Abnold  Heap  John  J.  Roonet  Joseph  Z.  Uhlib 
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(7)  COUNTY  AND  PROBATE  COURTS. 

In  the  counties  of  Cook,  Kane,  LaSalle,  Madison,  Peoria,  Rock  Island, 
Sangamon,  St.  Clair,  Vermilion  and  Will,  each  having  a  population  of 
over  70,000,  probate  courts  are  established,  distinct  from  the  county 
courts.  In  the  other  counties  the  county  courts  have  jurisdiction  in  all 
matters  of  probate.     (Laws  1881,  72.) 

JX7D0ES.  COUNTIES.  OOUNTT  SEATS. 

Ltman  McCabl    Adams Quincy. 

William  S.  Dbwbt Alexander  Cairo. 

Wm.  H.  Dawdt  Bond    Greenville. 

Wm,  C.  De  Wolf Boone    Belvidere. 

WiLLABD  Y.  Baker Brown   Mt  Sterling. 
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John  Beaird,  Jr.,  Appellee,  v.  New  Jersey  Plate  Glass  Com- 
pany, Appellant. 

1.  INSUBANCE — lohat  toill  not  defeat  recovery  under  burglary  policy. 
While  the  maimer  of  keeping  accoimts  may  be  crude  and  informal,  yet 
if  the  statements  therein  contained  are  accurate  and  will  show  the 
amount  of  money  actually  kept  in  a  safe  and  from  them  a  loss  oc- 
casioned by  burglary  ascertained,  a  provision  of  the  policy  insuring 
against  a  loss  by  burglary  is  complied  with  which  is  to  the  effect  that 
the  company  shall  not  be  liable  if  the  accounts  of  the  assured  are 
not  so  kept  that  the  actual  loss  might  be  determined  therefrom. 

2.  IrvsuBANCE — what  not  covered  by  burglary  policy.  A  policy  in- 
suring against  loss  by  burglary  which  covers  money  in  current  use  in 
the  business  of  the  insured,  does  not  by  reasonable  construction  in- 
clude or  refer  to  money  derived  by  the  insured  from  gambling  trans- 
actions. 

Assumpsit.  Appeal  from  the  City  Court  of  East  St.  Louis;  the 
Hon.  W.  J.  N.  MoYEBS,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1910.  Reversed  and  remanded.  Opinion  filed  August 
5,   1910. 

Bakclay,  Fauntleroy  &  Culle:!?  and  D.  J.  Sullivan, 
for  appellant 

Wise,  Keefe  &  Wheeler,  for  appellee. 
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Beaird  v.  New  Jersey  Plate  Glass  Co.,  157  HI.  App.  1. 

Mr,  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

Thia  was  a  suit  brought  by  appellee  to  recover  $2,000  on  a 
casualty  insurance  policy  issued  by  appellant,  on  account  of 
the  loss  of  certain  moneys  amounting  to  more  than  the  sum 
named,  alleged  to  have  been  feloniously  abstracted  from  his 
safe  in  East  St.  Louis,  Illinois,  on  January  2,  1909.  There 
were  two  counts  in  the  declaration.  The  first  charged  that 
on  October  19,  1908,  appellant  issued  a  policy  of  burglary 
insurance  to  appellee,  to  indemnify  him,  to  the  amount  of 
$2,000,  for  all  loss  of  money,  in  current  use,  in  consequence 
of  the  felonious  abstraction  of  the  same  from  a  certain  safe, 
located  in  the  office  or  store  room  occupied  by  appellee,  by 
entry  therein  by  the  use  of  tools  or  explosives  directly  there- 
on, for  the  term  of  one  year;  that  afterwards  entry  was  made 
into  the  safe  by  the  use  of  tools  or  explosives  directly  thereon 
by  some  person  or  persons,  who  feloniously  abstracted  there- 
from the  sum  of  $2,582.25,  which  belonged  to  appellee  and 
was  in  current  use.  The  second  count  set  out  the  policy  in 
haec  verba,  including  certain  special  agreements  to  a  sched- 
ule attached  thereto.  These  agreements  provided,  among 
other  things,  that  appellant  should  not  be  liable  for  the  loss 
of  money  unless  it  belonged  solely  to  the  assured  nor  unless 
such  money  should  have  been  feloniously  abstracted  from  the 
burglar  proof  part  of  the  safe,  after  entry  therein  had  been 
gained  by  the  use  of  tools  or  explosives,  directly  upon  said 
burglar  proof  part  as  well  as  upon  the  fire  proof  part  of 
said  safe ;  that  there  could  be  no  recovery  if  the  accounts  of 
the  assured  were  not  so  kept  that  the  actual  loss  might  be 
determined  therefrom;  that  the  term  burglar  proof  as 
applied  in  the  policy  to  the  safe  or  part  of  the  safe,  should 
be  understood  to  mean  such  a  safe  or  such  part  of  the  safe,  as 
was  constructed  of  steel  and  was  designed  by  the  safe  manu- 
facturers to  furnish  protection  against  burglars  and  by  them 
styled  "burglar  proof."  In  the  schedule  included  in  the  policy 
the  business  carried  on  on  the  premises  of  appellee,  is  stated 
to  be  "saloon"  and  the  insurance  is  said  to  attach  in  the 
amount  of  $2,000  to  money,  negotiable  securities  and  un- 
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canceled  United  States  Government  post  office  and  revenue 
stamps  in  current  use  in  burglar  proof  safe  or  in  burglar 
proof  part  of  fire  and  burglar  proof  safe. 

Appellant  filed  a  plea  of  the  general  issue  and  also  a 
special  plea,  alleging  noncompliance  on  the  part  of  appellee 
with  that  provision  of  the  policy  which  provided  that  there 
could  be  no  recovery  if  the  accounts  of  the  assured  were  not 
so  kept  that  the  actual  loss  might  be  accurately  determined 
therefrom.  Appellee  replied  double;  the  first  replication 
stating  that  the  omission  to  keep  books  was  not  done  for  the 
purpose  of  defrauding  the  defendant  and  the  second  that 
appellee's  business  was  a  cash  business  which  did  not  require 
any  books  to  be  kept ;  that  what  he  received  was  paid  him  in 
cash  daily  and  there  was  no  necessity  or  object  in  keeping 
accounts  and  books. 

The  trial  resulted  in  a  verdict  and  judgment  for  $2000, 
the  amount  of  the  policy,  for  appellee. 

The  proof  showed  that  appellee  was  a  partner  with  Alex 
Smith  in  the  saloon  business,  conducted  in  a  room  located  on 
Broadway  in  East  St.  Louis.  The  business  was  carried  on 
under  the  name  of  Alex  Smith  &  Company,  but  appellee 
claimed  that  he  guaranteed  everything  and  saw  that  every- 
thing was  paid  and  by  some  arrangement  with  Smith,  be  was 
entitled  to  all  the  income  from  the  business.  The  safe  in 
question  stood  in  the  front  of  the  room  occupied  by  the  saloon, 
between  two  doors.  In  the  back  part  of  the  room  was  a  door 
leading  into  another  room  which  was  used  by  appellee  as  a 
gambling  room,  where  he  had  in  his  employ  two  or  more  men 
engaged  in  conducting  games  of  chance  on  a  per  cent.  Ac- 
cording to  his  testimony  it  appeared  that  the  daily  receipts  of 
the  saloon  business  were  put  in  an  envelope  and  then  placed  in 
the  safe;  that  he  and  his  partner  kept  a  sheet  of  foolscap 
paper  on  which  they  marked  down  every  day  what  the  saloon 
received  and  this  was  also  placed  in  the  safe ;  that  on  the  night 
before  the  burglary  is  claimed  to  have  taken  place,  money 
amounting  to  something  over  $600  was  put  in  an  envelope 
and  this  sum,  together  with  the  memorandum  on  the  foolscap 
paper,  was  taken  from  the  safe ;  that  the  amounts  taken  in  at 
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the  gambling  room  on  the  same  night  were  placed  in  two 
boxes,  one  of  which  contained  $Y38.Y6  and  the  other  $1089, 
these  sums  apparently  representing  the  amounts  taken  in 
respectively  by  two  different  men  in  appellee's  employ.  At 
about  2  o'clock  the  next  morning  Smith  who  with  his  family 
lived  over  the  saloon,  locked  the  saloon  doors  and  went  up 
stairs.  He  claims  to  have  heard  no  sound  in  the  saloon  dur- 
ing the  night,  but  in  the  morning  when  the  saloon  doors  were 
opened,  it  was  found  that  the  safe  had  been  broken  into.  The 
envelope  in  which  the  saloon  money  w^as  kept  was  found  on 
the  saloon  floor  and  its  contents  were  gone.  The  tin  boxes  in 
which  the  gaming  money  was  kept,  were  afterwards  found 
across  the  street,  empty.  There  was  evidence  tending  to  show 
that  both  safe  doors  had  been  forced  open  by  violence,  tools 
and  probably  explosives  having  been  used. 

Appellant  contends  that  several  of  the  conditions  of  the 
policy  above  referred  to  were  broken  or  not  complied  with, 
and  that,  therefore,  appellee  was  not  entitled  to  recover,  but 
the  only  claimed  breach  of  condition  sought  to  be  taken  ad- 
vantage of  by  appellant  by  special  pleas,  is  that  which  states 
that  the  company  should  not  be  liable  if  the  accounts  of  the 
assured  were  not  so  kept  that  the  actual  loss  might  be  deter- 
minei  therefrom.  It  appears  that  appellee  and  his  partner 
kept  a  little  book  showing  the  amount  of  money  received  from 
the  gambling  room  and  contained  in  the  boxes  at  the  close  of 
each  day,  and  also  a  sheet  of  paper,  upon  which  was  marked 
down  the  amount  of  the  saloon  receipts  for  each  day,  which 
was  placed  in  an  envelope,  both  of  which  appear  to  have 
been  in  the  safe  and  were  lost  at  the  time  the  money  was 
taken. 

While  the  manner  of  keeping  the  accounts  was  rather  crude 
and  informal,  yet  if  the  statements  contained  therein  were 
accurate  they  would  show  the  amounts  actually  in  the  safe 
and  from  them  the  loss  might  be  correctly  determined.  We 
would  not  therefore  feel  justified  in  holding  that  there  was 
such  a  failure  to  comply  with  that  requirement  of  the  policy 
as  to  justify  us  in  setting  aside  the  judgment  on  that  account 
There  is  however  a  reason  why  this  judgment  should  not  be 
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permitted  to  stand.  The  schedule  included  in  the  policy 
stated  that  appellee  was  in  the  saloon  business.  The  policy 
only  undertook  to  indemnify  him  for  cUl  loss  of  money  in 
current  iLse  placed  in  the  safe.  In  his  declaration  he  states 
that  by  the  terms  of  the  policy  appellant  agreed  that  "it  would 
indemnify  the  plaintiff  for  all  loss  of  money  in  current  iLse 
in  consequence  of  the  felonious  abstraction  of  the  same  during 
the  day  or  night,  from  the  safe  or  safes,  by  the  entry  therein 
by  use  of  tools,"  etc.  As  appellee  was  described  in  the  policy 
as  being  engaged  in  the  saloon  business,  it  must  have  been 
contemplated  by  both  parties  that  the  "money  in  current 
use"  referred  to,  must  have  been  money  used  in  the  saloon 
business.  Had  appellee  been  also  engaged  in  the  banking 
business,  receiving  the  deposits  of  his  customers,  it  cannot  be 
contended  that  if  such  deposits  were  placed  in  the  saloon  safe 
and  the  safe  was  afterwards  burglarized  and  such  moneys 
taken  therefrom,  appellee  could  recover  upon  this  policy  of 
insurance.  The  greater  portion  of  the  money  placed  in  the 
safe  and  claimed  to  have  been  lost  by  the  burglary,  was  money 
derived  by  appellee  from  the  profits  of  his  gambling  room. 
The  gambling  was  carried  on  in  a  separate  room  and  its 
transactions  were  wholly  distinct  from  the  operation  of  the 
saloon. 

We  are  therefore  of  opinion  that  the  money  in  current  use 
referred  to  in  the  policy,  means  only  the  money  in  current 
use  in  appellee's  business  as  described  in  the  policy,  which 
was  the  saloon  business  and  could  not  by  any  reasonable 
construction  be  said  to  include  or  refer  to  money  derived  by 
ap}>ellee  from  his  gambling  transactions. 

The  judgment  of  the  court  below  was  therefore  erroneous 
and  the  same  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Anna  Deppe,  Administratrix,  Appellee,  v.  Mobile  &  Ohio 

Railroad  Company,  Appellant. 

Vebdicts — iohen  set  aside  a/nd  finding  of  facts  entered.  If  the  evi- 
dence shows  that  no  cause  of  action  exists  in  favor  of  the  plaintiff, 
the  verdict  will  be  set  aside  and  finding  of  facts  entered  against  the 
plaintiff. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Perry  county;  the  Hon.  Louis  Bernbeuteb, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1910.  Re- 
versed.    Opinion  filed  August  5,  1910. 

Lansden  &  Lansden  and  I.  B.  Spillman,  for  appellant 
Webb  &  Webb  and  A.  R.  Dey,  for  appellee. 

Mb.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

On  October  2,  1908,  Burbon  Deppe,  employed  in  loading 
coal,  as  a  car  trimmer,  by  the  Willis  Coal  and  Mining  Com- 
pany, was  crushed  between  two  coal  cars  on  appellant's  rail- 
road at  Willisville,in  Perry  county,  Illinois,  and  injured  so 
severely  that  death  ensued.  Appellee,  his  wife,  was  appoint- 
ed administratrix  of  his  estate,  and  brought  this  suit  to  re- 
cover damages  alleging  that  the  death  of  her  husband  was 
caused  by  the  negligence  of  appellant 

The  first  trial  resulted  in  a  verdict  for  $2000  which  was 
set  aside  by  the  court.  On  the  second  trial  a  verdict  of  $1750 
was  sustained  by  the  court  and  judgment  for  that  amount 
entered  against  appellant. 

The  only  question  raised  by  appellant  and  presented  to 
this  court  is,  whether  plaintiff  is  entitled  to  recover  under 
the  facts  in  the  case.  As  it  appears  from  the  proofs,  appel- 
lant's road  passed  the  mine  of  said  mining  company  at  Willis- 
ville  in  a  northwesterly  and  southeasterly  direction.  At  the 
tipple  where  the  cars  were  loaded,  there  was  a  main  track 
and  east  of  it,  three  side  tracks,  the  latter  being  numbered  1, 
2  and  3,  commencing  with  the  one  next  to  the  main  track. 
The  side  tracks  were  about  400  feet  in  length  with  a  down 
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grade  from  the  south  towards  the  north,  so  that  the  cars  when 
started  would  move  along  them  towards  the  north  by  gravity, 
and  the  tipple  was  located  about  midway  between  the  ends 
thereof.  The  side  tracks  were  connected  with  the  main  track 
and  between  tracks  1  and  2,  there  were  cross-over  tracks, 
one  south  and  one  north  of  the  tipple.  At  the  time  of  the 
injury  a  man  named  Green  and  deceased  were  working,  and 
to  some  extent  were  associated,  as  top  men  at  the  tipple.  It 
was  the  duty  of  Green,  who  was  called  a  "car  pincher,"  to 
start  the  cars  with  a  pinch  bar  from  the  south  end  of  the 
side  tracks  and  run  them  down  to  the  chute  where  Deppe 
loaded  and  trimmed  them  and  afterwards  let  them  further 
down  on  the  side  tracks,  from  whence  they  were  subse- 
quently taken  and  hauled  away  by  appellant.  On  the  day 
in  question,  about  four  o'clock  in  the  afternoon,  which  was 
near  quitting  time,  Deppe  moved  a  loaded  car  down  track 
No.  1  and  onto  the  cross-over  leading  to  No.  2.  At  a  point 
just  beyond  the  place  where  the  cross-over  left  track  No.  1 
was  a  post  called  a  clearance  post,  its  purpose  being  to  in^ 
dicate  that  when  cars  were  beyond  it  on  the  cross-over,  track 
No.  1  was  clear.  When  deceased  set  said  car  on  the  cross- 
over the  back  end  had  not  yet  passed  this  post,  although  there 
was  plenty  of  room  on  the  cross-over  to  set  it  beyond  and 
thus  fully  clear  track  No.  1.  After  this  car  was  set  in, 
deceased  got  on  to  another  car  and  when  it  was  loaded,  started 
it  down  toward  the  car  on  the  cross-over,  which  was  about 
130  feet  from  the  tipple.  The  car  was  going  about  as  fast 
as  a  person  would  ordinarily  walk  and  Deppe  was  standing 
in  the  northeast  comer  of  it,  trving  to  work  the  brake  which 
he  was  unable  to  do.  As  he  could  not  set  the  brake  the  car 
proceeded  on  its  way  and  the  northeast  comer  of  it,  or  the 
side  of  the  car  near  that  point,  struck  the  southeast  corner 
of  the  car  on  the  cross-over  and  deceased  was  crushed  be- 
tween the  two  cars  and  killed. 

There  were  two  witncssc  s  who  saw  the  injury,  one  of  whom 
thought  Deppe  jumped  from  the  car  he  was  on  to  the  oth^r 
car  and  attempted  to  set  a  brake  there  before  he  fell,  while 
the  other  was  sure  he  did  not  attempt  to  leave  the  car  he  was 
on.    After  the  injury  it  was  discovered  that  the  brake  on  the 
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car  deceased  was  riding,  was  bent  so  that  it  would  not  work 
and  that  its  condition  was  such  as  to  be  readily  discovered  by 
ono  examining  the  same. 

The  first  declaration  filed,  charged  that  the  defective  brake 
was  on  the  car  standing  on  the  cross-over  and  that  as  deceased 
came  down  on  the  other  car  it  struck  the  car  on  the  cross-over 
and  started  it ;  that  he  jumped  from  the  car  he  was  on  to  the 
one  on  the  cross-over  to  stop  it  and  while  attempting  to  use 
the  brake,  he  was  by  reason  of  its  defective  condition,  caught 
between  the  two  cars  and  killed. 

The  amended  declaration  charged  the  defective  brake  as 
being  on  the  other  car,  which  was  in  accordance  with  the 
proof;  that  appellant  had  in  its  employ  a  car  inspector,  whose 
duty  it  was  to  inspect  the  braking  apparatus  and  attachments 
of  cars  furnished  the  mining  company  and  that  he  negligently 
failed  to  make  such  examination  and  inspection  of  the  car  in 
question  here,  that  deceased  was  using  due  care  for  his  own 
safety  while  moving  that  car  and  was  without  any  prior 
knowledge  of  the  defective  condition  of  the  brake.  There  was 
evidence  tending  to  show  that  the  car  on  the  cross-over  be- 
longed to  appellant,  and  the  one  with  the  defective  brake  was 
a  Warrior  and  Southern  railroad  car,  and  there  was  also  evi- 
dence tending  to  show  the  position  of  the  car  was  exactly  the 
reverse. 

The  proof  showed  that  it  was  not  one  of  the  duties  of  appel- 
lant's car  inspector  to  inspect  the  brakes  of  the  cars  but  that 
it  was  his  duty  to  see  that  cars  were  safe  to  load  and  to  run  on 
the  main  line;  that  he  did  not  mark  or  indicate  cars  with 
defective  brakes  only ;  .that  the  coal  company  often  received 
cars  with  defective  brakes  and  that  its  top  men  had  certain 
specific  instructions  and  duties  in  reference  to  the  same ;  that 
it  was  the  duty  of  Green  to  examine  the  brakes  and  if  he 
found  them  in  bad  condition  to  notify  Deppe ;  that  it  was  the 
duty  of  Deppe  to  see  if  cars  loaded  by  him  had  defective 
brakes  and  if  he  found  a  defective  brake  he  was  to  run  the 
car  to  which  it  was  attached,  down  the  track  and  stop  it  with 
blocks  a  couple  of  car  lengths  from  the  chute  and  wait  until 
he  had  a  car  with  a  good  brake  to  fasten  it  to,  so  that  the  two 
could  be  let  down  together.    Green  testified  that  he  discovered 
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the  brake  was  defective  and  told  Deppe  of  its  condition,  and 
that  "he  said  it  was  near  quitting  time  and  it  was  only  a 
short  distance  to  the  other  car  and  if  they  did  bump  a  little 
hard  it  wouldn't  hurt  anything;  he  said  I  will  ride  it  out 
and  do  what  I  can  with  it."  Another  witness  produced  by 
appellee,  however,  testified  that  he  heard  Green  make  a 
statement  while  Deppe  was  being  removed  from  between  the 
cars,  in  conflict  with  that  made  by  him  on  the  trial  as  above 
stated  and  which  tended  to  impeach  Green's  testimony  upon 
that  subject  If  the  testimony  of  Green  in  that  regard  was 
true,  Deppe  of  course  was  fully  advised  of  the  condition  of 
the  car  when  he  started  and  took  upon  himself  the  risk  of 
running  it  down.  But  whether  the  testimony  of  Green  was. 
correct  or  not  we  do  not  consider  of  material  importance  in 
determining  this  case,  as  it  was  the  duty  of  deceased  himself 
to  examine  the  brake  and  not  to  run  the  car  down  the  track 
if  he  found  it  defective,  and  it  appeared  from  the  evidence 
that  the  defective  condition  of  the  brake  would  have  been 
readily  discovered  had  he  examined  it 

It  further  clearly  appeared  from  the  evidence  that  the  de- 
ceased was  negligent  in  not  setting  the  first  car  far  enough 
in  on  the  cross-over  track  to  be  entirely  clear  of  any  car  pass- 
ing down  track  No.  1,  as  the  second  car  was  expected  to  do. 
The  clearance  post  notified  him  where  the  line  of  safety  was 
and  there  was  nothing  to  prevent  him  from  placing  a  car 
entirely  beyond  that  post 

It  is  claimed  by  appellee,  as  a  result  of  over  loading,  the 
comers  of  each  car  bulged  out  a  distance  of  five  or  six  inches 
and  also  that  the  side  of  the  car  on  which  Deppe  was  riding 
bulged  out  above  the  beam  or  bottom  part  and  that  this  con- 
dition of  the  cars  caused  them  to  strike  together.  Even  if 
this  bulging  condition  of  the  beds  of  the  cars  were  clearly 
shown  it  could  not  excuse  deceased  for  taking  the  risk  he  did 
in  leaving  the  first  car  so  near  track  No.  1. 

We  conclude  from  such  portions  of  the  proof  as  were  un- 
contradicted that  deceased  was  guilty  of  negligence  in  start- 
ing car  No.  2  down  the  track,  either  without  examination  of 
the  brake  which  it  was  his  duty  to  make,  or  with  knowledge 
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of  the  same ;  and  also  that  he  was  guilty  of  further  negligence 
in  failing  to  place  car  No.  1  far  enough  on  the  cross-over 
track  to  be  entirely  clear  of  cars  proceeding  down  track  No.  1 
and  that  these  acts  of  negligence  on  the  part  of  deceased,  con- 
tributed to  bring  about  the  injuries  which  caused  his  death. 

The  judgment  of  the  court  below  will  accordingly  be  re- 
versed. 

Reversed. 

Finding  of  acts  to  be  incorporated  in  the  judgment :  We 
find  that  af  the  time  Burbon  Deppe,  appellee's  intestate,  re- 
ceived the  injuries  which  resulted  in  his  death,  he  was  not  in 
the  exercise  of  due  care  for  his  own  safety ;  and  that  he  com- 
mitted acts  of  negligence  which  materially  contributed  to 
causing  his  injuries  and  consequent  death. 


Dorris  Lumber  Company,  Appellant,  v.  James  Cummins 

et  al.,  Appellees. 

1.  Debtor  and  creditob — application  of  payments.  "It  is  not  neces- 
sary that  the  appropriation  of  the  pajrment  should  be  made  by  an 
express  declaration  of  the  debtor;  for  if  his  intention  and  purpose  can 
be  clearly  gathered  from  the  circumstances  of  the  case,  the  creditor 
is  bound  by  it." 

2.  Debtor  and  creditor — application  of  payments.  If  there  are  cir- 
cumstances which  would  render  it  unreasonable  or  unjust  to  the  debtor 
to  permit  the  creditor  to  apply  the  payment  to  whatever  debt  he 
pleases,  the  court  will  not  permit  it  to  be  done. 

Mechanics  lien.  Appeal  from  the  Circuit  Court  of  Saline  county; 
the  Hon.  W.  W.  Duncan,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1910.    Affirmed.    Opinion  filed  August  5,  1910, 

J.  B.  Lewis  and  W.  F.  Scott,  for  appellant. 
Whitley  &  Somers,  for  appellees. 

Me.  Pbesiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

In  the  summer  of  1907,  Josephine  Cummins,  as  it  appears 
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from  the  proofs  in  this  case,  entered  into  a  contract  with 
appellee,  W.  M.  Lane,  by  which  the  latter  was  to  furnish  the 
material  and  erect  a  house  on  premises  owned  by  her  in  Sa- 
line county,  Illinois.  The  price  agreed  upon  was  $1,625  which 
was  to  be  paid  as  the  work  progressed.  In  pursuance  of  the 
contract  Lane  arranged  with  the  Dorris  Lumber  Company, 
appellant,  to  furnish  the  material.  Appellant's  bill  for 
material  so  furnished,  amounted  to  $878.98,  upon  which 
there  was  an  agreed  credit  for  money  paid  and  material  re- 
turned, of  $219.66,  leaving  a  balance  claimed  by  appellant 
to  be  due,  of  659.42.  Of  this  amount  $259.42  is  admitted  by 
appellees  to  be  due,  but  it  is  claimed  by  them  that  the  account 
should  have  been  credited  with  the  proceeds  of  a  chedc  for 
$400  given  by  Lane  to  Hugh  Dorris,  the  manager  of  appel- 
lant, on  July  16,  1907.  Appellant,  on  December  21,  1907, 
served  notice  of  its  claim  for  lien  and  afterwards  filed  its 
petition  in  this  suit  against  James  Cummins  and  Josephine 
Cummins,  to  foreclose  its  lien  as  a  subcontractor.  Later  an 
amended  petition  was  filed  which  stated  among  other  things, 
that  Josephine  Cummins  had  died  since  the  commencement 
of  the  suit,  but  that  before  her  death  she  had  conveyed  said 
real  estate  to  her  husband,  said  James  Cummins,  and  making 
W.  M.  Lane  a  defendant  to  the  petition. 

James  Cummins  made  a  tender  of  the  amount  of  $259.42, 
which  he  admitted  to  be  due,  and  the  only  question  between 
said  James  Cummins  and  appellant  in  the  court  below,  was 
whether  or  not  the  proceeds  of  the  check  for  $400  above 
mentioned,  should  have  been  credited  to  the  Cummins 
account.  That  court  found  that  Cummins  was  entitled  to  the 
credit  claimed  by  him  and  the  correctness  of  such  finding  is 
challenged  by  appellant  on  appeal  to  this  court.  Lane,  who 
is  a  contractor  and  builder,  appears  to  have  had  a  number  of 
building  contracts  on  hand  at  the  same  time.  He  was  buying 
building  material  used  in  these  contracts  from  appellant  and 
a  separate  account  was  kept  with  him,  for  the  material  fur- 
nished, upon  each  job,  so  that  money  paid  and  material  re- 
turned, could  be  properly  credited.  The  $400  in  question 
when  paid  by  Lane  to  appellant's  manager,  was  not  credited 
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upon  the  account  of  Cummins  but  was  distributed  among 
certain  other  of  the  accounts  which  Lane  was  running  with 
appellant 

It  clearly  appears  from  the  evidence  that  Lane  was  enabled 
to  make  the  payment  in  question  to  appellant,  by  reason  of 
the  fact  that  Cummins  had  just  paid  him  $500  on  his  con- 
tract, but  appellant  claims  the  right  to  distribute  the  payment 
among  the  other  accounts  of  Lane  upon  the  ground  that  the 
latter,  when  he  made  the  payment,  gave  no  directions  as  to 
its  application.     The  testimony  on  the  part  of  appellees  is 
to  the  effect,  that  on  July  16,  1907,  Cummins  met  Dorris, 
who  asked  concerning  Lane's  financial  affairs  and  the  payment 
of  money  to  him;  that  Cummins  said  he  was  going  to  pay 
Lane  $500,  as  the  latter  wanted  some  money  to  pay  appellant 
and  finish  paying  the  hands  at  work  on  the  building;  that 
shortly  afterwards  Cummins  met  Lane,  went  with  him  to  the 
bank  and  gave  him  a  check  for  $500 ;  that  when  they  came 
out  they  met  Hugh  Dorris,  and  Lane  and  Dorris  went  back 
into  the  bank  together;  that  about  a  week  afterwards  Cum- 
mins again  met  Dorris  and  asked  him  how  much  Lane  paid 
him  and  he  said  $400 ;  that  Cummins  then  said  "How  much 
does  that  make  on  my  lumber  bill?"  and  Dorris  replied, 
"Don't  know,  I  turned  it  over  to  the  bookkeeper;"  that 
Lane   had   told   Dorris   he   would   get   some  money   from 
Cummins    and    give    it    to    him    and    when    they    were 
together  in  the  bank,  Lane  told  him  that  Cummins  had 
paid    him    some    and    gave    him    $400.     Dorris    admitted 
getting  the   $400   check   from   Lane,   but   denied   that  he 
received  it  at  the  time  and  place  claimed  by  appellees  and 
stated  that,  at  the  time  he  received  it,  no  direction  was  given 
him  whatever  by  Lane  as  to  the  application  to  be  made  of  it ; 
Dorris  also  testified  that  he  told  Cummins  when  the  latter 
spoke  to  him  about  the  $400  or  $500  payment  he  had  made  to 
Lane,  "that  if  he  had  not  got  all  the  credits  he  had  made  he 
would  get  them."    The  money  paid  was  turned  over  to  Cas- 
kins  the  bookkeeper  who  appears  to  have,  for  some  reason, 
credited  two  other  accounts  than  that  of  Cummins.    He  testi- 
fied, however,  when  he  found  that  any  one  had  paid  money  on 
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any  of  these  Lane  contracts,  he  would  credit  the  account  of 
the  man  who  paid  the  money  as  soon  as  he  found  who  did  the 
paying ;  that  it  was  his  intention  to  give  the  man  credit  for 
all  he  had  paid  and  all  he  returned,  and  that  he  gave  such 
credits  as  soon  as  he  learned  of  the  payment  of  the  money 
or  the  return  of  the  material.  The  injustice  of  allowing 
appellant  to  take  this  money  paid  by  Cummins  and  appro- 
priate it  to  the  payment  of  other  debts  due  it  from  Lane,  when 
the  evidence  unquestionably  shows  that  it  must  have  been 
understood  by  all  parties  concerned  that  the  payment  was 
made  by  Lane  on  the  Cummins  accoimt,  is  so  evident  that 
such  application  should  not  be  permitted  to  stand  as  against 
Cummins,  unless  there  is  some  inflexible  rule  of  law  which  re- 
quires the  court  to  sustain  the  application  so  made.  There  is, 
however,  no  such  rule  of  law  requiring  the  court  to  disregard 
the  evident  understanding  of  all  the  parties  concerned  in  the 
transaction. 

In  2  Parsons  on  Contracts  (6th  Ed.)  630  the  rule  is  laid 

down  that  "it  is  not  necessary  that  the  appropriation  of  the 
payment  should  be  made  by  an  express  declaration  of  the 
debtor;  for  if  his  intention  and  purpose  can  be  clearly  gath- 
ered from  the  circumstances  of  the  case,  the  creditor  is  bound 
by  it."  In  this  case  the  circumstances  plainly  show  that  it 
was  the  intention  and  the  purpose  of  Lane  that  the  money 
should  be  paid  upon  the  Cummins  contract. 

In  Koch  V.  Eoth,  150  111.  212,  it  is  said :  "Where  the  debt- 
or pays  generally  or  fails  to  make  the  application  when  he 
might  do  so,  the  creditor  may  apply  the  payment  to  what- 
ever debt  he  pleases,  unless  there  are  circumstances  which 
would  render  the  exercise  of  such  discretion  by  him,  unrea- 
sonable and  unjust  to  the  debtor."  It  thus  appears  that  if 
there  are  circumstances  which  would  render  it  unreasonable 
or  unjust  to  the  debtor,  to  permit  the  creditor  to  apply  the 
payment  to  whatever  debt  he  pleases,  the  court  will  not  per- 
mit it  to  be  done.  This  rule  applies  with  peculiar  force  here 
where  the  real  party  whose  interests  are  to  be  injuriously 
affected  by  the  application  made  of  the  fund,  is  a  third  per- 
son, who  made  the  payment  under  circumstances  which  show 
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he  had  a  right  to  expect  that  the  amount  paid  by  the  build- 
er to  the  material  men  out  of  the  check  given  by  him,  would 
go  to  liquidate  the  bill  for  lumber  used  on  his  contract.  The 
court  below  properly  entered  a  decree  which  gave  appellee 
Cummins  credit  for  the  $400  paid  by  him  and  the  same 
will  be  affirmed. 

Affirmed. 


August  Marschhoff  et  al.,  Appellees,  v.  William  Wirth,  Jr., 

Appellant. 

Verdicts — when  set  aside  as  against  the  evidence.  A  verdict  will 
be  set  aside  on  review  <v^here  the  same  is  clearly  and  manifestly  against 
the  weight  of  the  evidence. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  Geoboe  A.  Cbow,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1910.  Reversed  and  remanded.  Opinion  filed  August 
5,  1910. 

Dill  &  Pfingsten,  for  appellant. 

A.  B.  Davis  and  Babthel  &  Klingel,  for  appellees. 

Mb.  Pbesiding  Justice  Higbeb  delivered  the  opinion  of 
the  court. 

This  was  a  suit  by  appellees  to  recover  damages  by  reason 
of  the  alleged  wrongful  action  of  defendant,  in  obstructing 
certain  streams  and  watercourses,  by  putting  rocks  and  other 
material  into  the  same,  by  reason  whereof,  water  which  would 
have  naturally  flowed  through  said  streams,  was  caused  to 
back  up  and  overflow  certain  premises  of  appellees,  whereby 
their  crops  then  growing  upon  said  lands  consisting  of  16 
acres  of  corn  and  two  acres  of  hay,  were  greatly  damaged  and 
their  leasehold  interest  in  said  premises  also  damaged  and 
reduced  in  value.  Appellees  were  farming  the  premises  in 
question  under  a  lease  running  five  years  from  March  1,  1909. 
The  farm  contained  80  acres,  mostly  rough,  hilly  land,  but 
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there  was  a  field  of  bottom  land  of  from  10  to  15  acres.  The 
yearly  rent  paid  by  them  was  $125  for  the  whole  80  acres. 
Appellant  owned  land  adjoining  the  bottom  tract  on  the 
north  and  had  a  wagon  road  running  from  his  residence,  on 
his  own  premises  south  along  the  west  side  of  appellees'  bot- 
tom field  to  a  public  highway  running  east  and  west  along 
the  south  end  of  said  field.  A  stream  kno\vn  as  Prairie  Du 
Pont  creek  also  runs  from  a  point  near  the  southwest  comer 
of  said  tract  across  the  west  side  thereof  in  a  northerly  di- 
rection to  appellant's  land.  Another  and  smaller  stream 
enters  Prairie*  Du  Pont  creek  from  the  east  near  the  south- 
west comer  of  said  tract,  a  short  distance  north  of  the  pub- 
lic road  and  another  and  still  smaller  stream  coming  from 
the  west,  falls  in  to  Prairie  Du  Pont  creek,  near  the  north- 
west comer  of  said  tract  of  land.  Appellant's  road,  after 
leaving  his  own  land,  ran  for  a  distance  along  the  west  side 
of  Prairie  Du  Pont  creek,  crossing  the  smallest  of  the  three 
creeks  mentioned  on  a  bridge.  About  the  middle  of  the  bot- 
tom tract  the  wagon  road  passed  over  Prairie  Du  Pont  creek 
by  a  ford,  continuing  thence  on  the  east  side  thereof,  to  the 
public  highway  and  crossing  the  second  of  the  creeks  above 
mentioned  on  a  bridge  near  the  highway.  Appellant's  right 
to  use  this  road  was  admitted  and  is  not  in  question  here. 

The  evidence  showed  that  in  the  spring  of  1909,  appellant 
piled  rocks  in  the  creeks  at  both  the  upper  and  lower  bridges 
and  put  a  log  across  and  placed  rock  in  the  crtek  at  the  ford 
of  Prairie  Du  Pont  creek;  that  he  afterwards  built  new 
bridges  in  place  of  the  old  ones,  thereby  narrowing  the  chan- 
nels of  the  smaller  creeks  to  a  considerable  extent;  that  bv 
reason  thereof  water  was  diverted  from  the  channel  of  the 
several  creeks  mentioned  and  appellees'  bottom  field  was  par- 
tially overflowed;  that  about  four  tons  of  hay  worth  $20  a 
ton  and  about  five  acres  of  growing  com  were  destroyed. 

The  proof  wholly  failed  to  show  that  appellees  suffered 
damages  to  the  amount  of  $600.80,  the  amount  recovered  by 
them.  Appellees  admit  that  the  judgment  is  for  more  than 
the  actual  damages  proven  on  the  trial,  but  state  that  they 
should  be  entitled  to  recover  the  same,  for  the  reason  that 
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appellant's  acts  were  oppressive  and  in  utter  disregard  of 
appellees'  rights. 

Appellees  however  bring  suit  only  for  the  damages  actually 
claimed  to  have  been  suffered  by  them,  but  even  if  they  could 
be  entitled  under  their  plea  to  recover  punitive  damages,  the 
proofs  in  this  case  were  not  such  as  to  sustain  the  same. 
While  there  were  some  disputes  between  the  parties,  both  ap- 
pellant and  appellees  insisting  upon  what  they  claim  to  be 
their  rights,  yet  the  evidence  does  not  show  such  acts  on  the 
part  of  appellant  as  to  warrant  a  jury  in  giving  punitive  or 
exemplary  damages.  The  judgment  of  the  court  below  is 
therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Edward  L.  Thomas,  Appellant,  v.  L.  D.  Turner,  Sr.,  et  aL, 

Appellees. 

1.  CoNTBACTS — what  competent  to  aid  construction.  If  the  meaning 
of  a  contract  is  uncertain,  it  is  proper  for  the  court  to  look  to  the  in- 
terpretation which  the  parties  themselves  have  placed  thereon  to  as- 
certain its  true  meaning. 

2.  Interest — when  allowance  under  construction  of  contract  as  made 
by  parties  proper.  If  parties  by  their  conduct  have  indicated  tha,t  cer- 
tain sums  of  money  shall  draw  interest,  an  allowance  by  the  court  in 
accordance  with  such  conduct  will  be  sustained,  the  contract  itself 
being  uncertain  in  its  terms. 

3.  Accounting — when  cross  hill  unnecessary,  A  complainant  who 
has  filed  a  bill  for  an  accounting  will  be  decreed  to  pay  a  balance  found 
due  by  him  to  the  defendant,  even  though  such  defendant  has  filed  no 
cross  bill. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  St.  Clair  coimty; 
the  Hon.  Geobge  A.  Cbow,  Judge,  presiding.  Hoard  in  this  court  at 
the  March  term,  1910.  Affirmed.  Opinion  filed  August  5,  1910.  Certi- 
orari denied  by  Supreme  Court  (making  opinion  final). 

Feed  B.  Merrills,  for  appellant. 
E.  D.  W.  Holder,  for  appellees. 
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Mr.  Presiding  Justice  Higbeb  delivered  the  opinion  of 
the  court. 

Prior  to  March,  1893,  appellant,  Edward  L.  Thomas,  and 
Alpheus  Boling  were  associated  together  in  constructing  a 
line  of  railroad  for  the  St  Louis,  Belleville  and  Southern 
Railway  Company.  Just  what  the  business  relations  be- 
tween the  two  parties  were,  does  not  clearly  appear,  it  be- 
ing claimed  by  appellant,  however,  that  they  were  partners. 
On  or  about  March  23,  1893,  Samuel  H.  Leathe  acquired 
a  controlling  interest  in  the  property  of  the  railway  company 
and  soon  afterwards  Boling  commenced  suit  in  his  own 
name,  to  establish  a  lien  against  the  railway  company  for 
the  amount  due  him  for  grading  and  construction.  Appel- 
lant thought  the  suit  of  Boling  was  injuring  both  of  them 
and  persuaded  him  to  dismiss  it  Thereupon,  on  April  1, 
1893,  the  business  relations  between  appellant  and  Boling, 
whatever  they  may  have  been,  were  severed  and  the  follow- 
ing memorandum  in  writing  to  that  effect,  and  stating  the 
account  between  them,  was  prepared  and  signed  by  appel- 
lant and  assented  to  by  Boling,  to  wit : 

"Edward  L.  Thomas  and  Alpheus  Boling,  have  this  day 
settled  their  affairs  as  follows:  Boling  is  to  receive  of 
moneys  due  from  railway  company,  the  simi  of  $6,000  which 
is  to  be  in  lieu  of  everything  due  up  to  April  firet,  1893, 
for  grading  and  amounts  still  due  for  board,  being  about 
$500.  All  balance  due  for  grading  is  to  go  to  Thomas  for 
money  advanced  by  him  and  his  portion  of  the  profits.  The 
property  is  to  be  put  into  a  corporation  and  work  is  to  be 
taken,  and  out  of  work  done,  the  debts  of  the  company  are  to 

be  paid  as  follows :  Amounts  due  Dinkelman,  Ogle,  Gutter- 
man,  Dahm,  Voellinger,  Sahlender,  Reutermann,  Wolfert, 
Wohlgemuth  and  $160  borrowed  to  pay  Dinkelman  and  due 
Wamser.  The  stock  of  the  corporation  is  to  be  $4000,  $2000 
of  which  Thomas  is  to  have,  $1000  Boling  is  to  have  and 
$1000  Vogt  is  to  have  and  is  to  be  paid  up  by  properly,  at 
cost  price,  now  owned  by  Thomas  and  Boling.  AH  debts 
contracted  after  April  first  are  to  be  debts  of  the  corpora- 
tion and  all  work  taken  is  to  be  for  corporation.    Boling  is 

to  get  pay  out  of  work  for  mule  team  bought  of  Ogle.    The 
Vol,  cLvn. — ^2, 
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$6000  to  be  paid  Boling  is  not  to  be  paid  until  settlement 
with  the  railway  company.  Signed  and  dated  April  Ist, 
1893.    Edward  L.  Thomas." 

The  corporation  mentioned  in  the  above  memorandum 
was  never  formed  and  Thomas  and  Boling  did  no  further 
grading  together  as  a  partnership,  corporation  or  otherwise. 
The  original  contract  for  the  grading  of  the  road  appears 
to  have  been  entered  into  by  the  railway  company  with  ap- 
pellant and  at  the  time  last  referred  to,  he  claimed  there  was 
due  to  him  on  such  contract  for  grading  and  construction, 
about  $48,000  and  later  on  February  12,  1894,  he  recov- 
ered a  judgment  against  the  company  for  $53,022.23,  which 
included  said  amount  and  interest.  Afterwards  said  Leathe, 
who  had  attempted  to  prevent  appellant  from  obtaining  such 
judgment,  brought  suit  against  appellant  in  St.  Louis,  Mis- 
souri, obtained  a  judgment  against  him  and  subsequently 
brought  suit  upon  the  Missouri  judgment  In  the  circuit 
court  of  St.  Clair  county.  Appellant  resisted  this  suit  and 
set-off  against  his  said  judgment  of  $53,022.23. 

The  result  of  the  litigation  was  a  judgment  against  Leathe 
in  favor  of  appellant,  for  $71,000.  This  judgment  was  ap- 
pealed from  but  was  sustained  and  after  some  years,  on 
April  2,  1908,  was  paid.  At  that  time  the  judgment,  with 
accured  interest  on  it,  amouned  to  $93,168.81.  In  the 
meantime,  as  Boling  was  pressing  appellant  for  money  on 
account  of  the  $6,000  mentioned  in  the  above  statement, 
they,  on  November  16,  1895,  had  another  accounting  which 
was  reduced  to  writing  by  appellant,  agreed  to  by  both  par- 
ties but  not  signed  by  them.  In  this  statement,  appellant 
charged  himself  with  the  $6,000  provided  to  be  paid  to  Bol- 
ing by  the  memorandum  of  April  1,  1893,  together  with  in- 
terest thereon  from  the  date  of  that  contract  to  the  time  of 
the  second  settlement  at  five  per  cent,  per  annum,  amounting 
to  $787.60,  a  total  of  $6,787.50.  He  took  credit  for  paying 
Boling's  half  of  the  debts  due  the  several  parties  mentioned 
in  the  former  memorandum,  less  $39.50  paid  by  Boling, 
amounting  to  $689.76;  also  with  the  sum  of  $2046.25  for 
a  mortgage  debt  paid  off  for  Boling  and  $551.49  cash,  show- 
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ing  a  balance  due  Boling  of  $3500.  On  February  20,  1900, 
Boling  for  value  received,  indorsed  a  written  assignment  of 
his  interest  upon  both  statements  to  John  D.  Vogt  and  trans- 
ferred them  to  him.  On  August  19,  1905,  Vogt  and  ap- 
pellant gave  their  note  to  L.  D.  Turner,  trustee,  for  $4,000, 
and  to  secure  the.  same  appellant  executed  a  real  estate  mort- 
gage to  said  Turner  as  trustee,  and  also  assigned  to  him 
$7500  of  his  judgment  against  Leathe.  Of  the  $4000  so 
obtained  $1500  went  to  Thomas  and  $2500  to  Vogt,  to  be 
credited  on  indebtedness  of  Thomas  to  him.  Vogt  paid  the 
interest  on  the  $4000  except  a  small  amount  which  was  due 
when  the  note  was  finally  paid  by  Turner  as  trustee.  After 
the  Leathe  judgment,  amounting  to  $93,168.81  was  paid, 
as  aforesaid,  $7500  of  that  amount  was  paid  over  by  the 
party  making  the  payment  to  Mr.  Turner,  as  trustee.  With 
this  amount  Mr.  Turner  paid  said  $4000  note  and  interest 
and  paid  the  balance  amounting  to  $3436.42  to  Vogt,  upon 
presentation  to  him  by  Vogt  of  certain  notes  and  due  bills 
given  to  him  by  appellant  On  December  21,  1908,  appel- 
lant filed  his  bill  in  the  circuit  court  of  St.  Clair  county 
against  L.  D.  Turner,  Sr.,  John  D.  Vogt  and  Alpheus  Bol- 
ing, asking  for  an  accounting  from  them. 

Appellees  answered  and  the  cause  was  referred  to  a  spe- 
cial master  in  chancery,  who  heard  the  evidence,  stated  the 
account  and  reported  his  conclupions.  In  his  statement  of 
account  the  master  charged  appellant  with  the  $3500  shown 
to  be  due  Boling  by  the  settlement  of  November  16,  1895, 
together  with  interest  thereon  at  the  rate  of  five  per  cent  per 
annum,  to  April  4,  1908,  amounting  to  $2 J  65.04.  He  also 
charged  appellant  with  certain  other  payments  made  for* 
him  or  on  his  account,  concerning  which  there  appears  to 
be  little  if  any  dispute,  the  total  charges  amounting  to 
$7237.98;  and  credited  him  with  the  $2500  paid  out  of  the 
bank  note  to  Vogt,  $3426.42,  paid  by  Turner  out  of  the 
trust  fund  to  Vogt,  with  an  over  charge  made  by  appellant 
against  himself  of  $258.83,  caused  by  a  mistake  in  figuring 
the  interest  due  on  the  $6,000  with  which  he  charged  him- 
self in  the  memorandum  of  November  16,  1895,  and  also 


20  Appellate  Courts  of  Illinois. 

Thomas  v.  Turner,  157  111.  App.  16. 

$39.50  interest  paid  by  appellant  to  a  bank  for  Vogt,  the 
total  credits  amounting  to  $6234.75,  and  found  there  was  a 
balanoe  due  Vogt  from  appellant  of  $1003.23. 

Exceptions  were  filed  to  the  master's  report,  which  were 
overruled  by  him  and  later  the  court  confirmed  the  report 
of  the  master  and  entered  a  decree  in  favor  of  Vogt  and 
against  Thomas,  for  $1003.23. 

Appellant  claims  that  the  method  used  in  stating  the  ac- 
counts was  incorrect  and  that  the  decree  is  against  the  law 
and  evidence.  The  master  in  chancery  in  his  report,  states 
that  there  seemed  to  be  no  difference  between  the  parties,  as 
to  the  facts,  but  that  the  point  of  contention  appeared  to  be 
whether  or  not  the  contract  between  Thomas  and  Boling,  re- 
ferring to  the  memorandum  of  November  16,  1895,  should 
bear  interest  or  not.  Appellant  claims  that  a  correct  state- 
ment of  the  account,  would  show  there  was  due  him  the 
sum  of  $1143.76.  He  states  the  account  in  two  separate 
ways  in  his  brief,  one  of  which  appears  to  show  more  due 
him  in  fact  than  he  actually  claims  as  above  det  forth.  Both 
of  the  statements  of  account  made  by  him  are  based  on  a 
different  theory  from  that  adopted  by  the  master  in  chan- 
cery and  have  to  do  among  other  things,  with  the  securing 
of  the  judgment  of  appellant  against  Leathe  and  the  ex- 
penses connected  therewith.  We  are  of  opinion  that  the  se- 
curing of  that  judgment  and  the  expenses  connected  with 
the  same  are  not  matters  with  which  this  suit  is  concerned; 
th^t  by  the  two  statements  of  account  and  agreements  made 
between  appellant  and  Boling  above  referred  to,  Boling  lost 
all  of  his  interest  in  the  claim  and  subsequent  judgment 
against  Leathe  and  that  as  a  matter  of  fact  the  real  conten- 
tion between  the  parties  is,  as  stated  by  the  master,  whether 
the  $3500  agreed  to  be  due  Boling  on  November  16,  1895, 
should  or  should  not  draw  interest  at  the  rate  of  five  per  cent 
per  annum. 

We  are  therefore  called  upon  to  determine  whether  it  was 
the  intention  of  the  parties  that  the  $3500  stated  to  be  due 
Boling  by  the  second  contract,  should  or  should  not  draw  in- 
terest.    It  is  a  well  known  principle  of  law  that,  "In  the 
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construction  of  a  c(Mitract,  it  is  always  allowable  to  look  to 
the  interpretation  the  contracting  parties  place  upon  it, 
either  contemporaneously  or  in  its  performance,  for  aid  in 
ascertaining  its  meaning."  Consolidated  Coal  Co.  v. 
Schneider,  163  111.  393. 

When  appellant  made  up  the  statement  of  November  16, 
1895,  he  calculated  interest  at  the  rate  of  five  per  cent  per 
annum,  on  the  $6000  stated  to  be  due  Boling,  by  the  memo- 
randum of  April  1, 1893.  The  allowance  of  this  interest  ap- 
pears to  have  been  accepted  by  both  parties  as  proper  in  the 
statement  of  the  account  between  them  and  it  must  therefore 
have  been  their  understanding  that  the  $6000  should  draw 
interest  at  the  rate  of  five  per  cent  per  annum.  Such  being 
the  case,  we  conclude  that  the  $3500  mentioned  in  the  second 
statement,  which  was  the  amount  of  the  $6000  less  the  pay- 
ments which  appellant  had  made  in  the  meantime,  should 
also  draw  interest  at  the  same  rate.  If  the  $6000  was  to 
draw  interest,  as  was  recognized  by  the  parties,  we  find  no 
good  reason  why  the  giving  of  credits  which  cut  the  amount 
due  to  Boling  from  $6000  to  $3500,  should  stop  the  pay- 
ment of  such  interest.  We  are  therefore  of  opinion  that 
the  method  adopted  by  the  master  in  chancery  in  his  state- 
ment of  account  between  the  parties,  was  the  proper  one  and 
that  the  finding  of  the  court  below,  that  there  was  due  ap- 
pellee Vogt,  the  sum  of  $1,003.23,  was  correct. 

It  is  claimed  however,  by  appellant,  that  Vogt  is  not  en- 
titled in  this  suit  to  any  decree  granting  him  affirmative  re- 
lief for  the  reason  that  he  filed  no  cross  bill  asking  for  the 
same  but  relied  entirely  upon  his  answer.  Appellant  by  his 
bill  prayed  for  an  accounting,  claiming  there  was  a  balance 
due  him,  while  Vogt,  by  his  answer,  claimed  there  was  a 
balance  due  him  from  appellant.  It  is  a  universal  rule  that 
upon  a  bill  in  equity  for  an  accounting,  the  party  against 
whom  the  balance  is  found,  will  be  decreed  to  pay  it  and 
that  no  cross  bill  is  necessary.  Acme  Copying  Co.  v.  Mc- 
Lure,  41  HI.  App.  397;  Clinton  v.  Winnard,  135  id.  274; 
Atkinson  v.  Cash,  79  HI.  53. 

The  decree  of  the  court  below  is  affirmed. 

Affirmed. 
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Fred  Dettmer,  Appellee,  v.  Donk  Bros.  Coal  &  Coke  Com- 
pany, Appellant. 

Verdicts — when  set  aside  <i8  against  the  evidence,  A  verdict  will  be 
set  aside  on  review  as  against  the  weight  of  the  evidence  where  it  is 
clearly  and  manifestly  so. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Madison  county ;  the  Hon.  W.  E.  Hadlet,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1910.  Reversed  and  remanded.  Opinion 
filed  August  5,  1910. 

Wise,  Keefe  &  Wheeler,  for  appellant 
C.  H.  Burton,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

The  declaration  in  this  case  charges  that  on  February  3, 
1909,  appellant  was  engaged  in  mining  coal  at  Maryville, 
Madison  county,  Illinois,  with  various  means  and  appli- 
ances, mules  and  machinery;  that  appellee  was  employed  as 
a  driver;  that  it  was  the  duty  of  appellant  to  furnish  him  a 
reasonably  safe  mule,  but  that  appellant,  not  regarding  its 
duty  in  that  behalf,  furnished  an  unfit  and  unsafe  mule 
called,  "Red,"  which  mule  was  wounded  and  had  a  severe 
sore  on  its  tail  bone  and  on  account  of  said  wounded  condi- 
tion when  the  mule  was  touched  by  the  harness  or  appli- 
ances, with  which  it  was  hitched  to  said  car,  it  would  become 
vicious  and  dangerous  and  would  kick  and  be  unfit  and  un- 
safe for  use  by  appellee,  all  of  which  appellant  knew  or  could 
have  known  by  the  exercise  of  due  diligence;  that  appellee 
was  not  informed  of  said  condition  of  the  mule  and  while 
in  the  exercise  of  due  care  for  his  own  safety  he  was  per- 
forming his  duties  as  driver,  a  part  of  the  harness  or  ap- 
pliances touched  said  w^ound  or  sore  and  caused  the  mule  to 
kick  and  severely  and  permanently  injured  appellee's  left 
leg  and  hip  bone.  Verdict  and  judgment  in  favor  of  appel- 
lee for  $500. 
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Appellee,  as  it  appears  from  the  proofs,  was  employed  as 
a  mule  driver,  working  nights,  in  appellant's  mine.  On  the 
night  before  he  was  injured,  when  he  went  to  work,  the  name 
of  the  mule  called  "Red"  was  the  only  one  left  on  the  board 
where,  according  to  the  custom  of  the  mine,  the  names  of 
the  mules  to  be  used,  were  posted.  He  took  Red  and  drove 
him  until  about  2  o'clock  the  next  morning,  when  as  he  was 
coming  from  the  bottom  of  the  mine  driving  the  mule,  he, 
as  testified  to  by  him,  stepped  down  from  the  car  on  to  the 
tail  chain  to  open  a  trap  door  and  as  he  did  so,  the  mule 
kicked  him^  knocking  him  down  beside  the  car  and  causing 
the  injuries  complained  of. 

A  witness  for  appellee  testified  that  between  the  first  and 
ninth  of  January,  the  mule  Red  had  a  sore  place  or  bruise 
on  the  top  of  the  tail  bone  and  another  stated  that  at  the 
time  of  the  injury,  the  mule  had  a  cut  or  wound  about  one 
and  a  half  or  two  inches  long  on  the  hip  near  the  tail.  The 
latter  of  these  two  witnesses  swore  that  he  reported  the  exist- 
ence of  the  cut  on  the  hip  to  the  mine  manager  and  his  as- 
sistant, and  also  put  a  paper  with  a  statement  of  it  in  what 
was  known  as  the  "pick  book".  On  the  other  hand  four  wit- 
nesses, who  swore  they  went  to  the  stable  for  that  purpose, 
examined  the  mule  all  over  and  did  not  find  any  cut,  swell- 
ing or  bruise  of  any  kind  upon  him.  Another  witness,  who 
had  driven  the  mule  for  a  year  and  a  half,  up  to  within 
three  weeks  of  the  injury,  testified  that  he  never  saw  any 
sore  on  him.  Still  another  witness  testified  that  he  noticed 
the  mule  nearly  every  night  and  that  he  did  not  have  any 
cut  or  sore  place  on  him  that  the  witness  knew  of;  that  he 
never  noticed  any.  Appellee  himself  testified,  "I  never 
noticed  whether  or  not  the  mule  was  injured  before  he  kicked 
me.    I  never  looked  at  him." 

The  charge .  in  the  declaration  was  that  the  mule  was 
wounded  and  had  a  severe  sore  on  its  tail  bone.  Only  one 
witness  for  appellee  appears  to  have  sworn  to  such  a  condi- 
tion, while  another  witness  for  appellee,  they  being  only  two 
witnesses  testifying  for  him  upon  the  subject,  swore  the 
wound  was  on  the  hip.    To  meet  this  testimony  for  appellee. 
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six  witnesses  for  appellant  testified  to  facts  which  appeared 
to  show  that  the  mule  had  no  wound  or  sore  place  at  alL  It 
would  seem  therefore  that  the  overwhelming  weight  of  the 
evidence  was  against  the  statement  of  the  declaration  that 
the  mule  was  ^Vounded  and  had  a  severe  sore  on  its  tail 
bone." 

There  was  no  proof  whatever  in  the  record  that  the  mule 
was  dangerous  and  vicious  or  that  he  had  ever  kicked  be- 
fore, nor  was  there  any  evidence  whatever  tending  to  show 
that  a  part  of  the  harness  and  appliances  by  which  he  was 
hitched  to  the  car  came  in  contact  with  any  wound  or  sore 
and  caused  the  mule  to  kick.  The  material  charges  in  the 
declaration  do  not  appear  to  have  been 'sustained  by  the  evi- 
dence, and  the  proofs,  when  taken  together  as  a  whole,  show 
that  the  verdict  of  the  jury  was  manifestly  against  the  great 
weight  of  the  evidence.  Under  such  circumstances  the  judg- 
ment based  upon  that  verdict,  should  not  be  permitted  to 
stand.  Donelson  v.  East  St.  L.  and  Sub.  By.  Co.,  235  IlL 
625. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Fred  M.  Pool,  Appellant,  v.  Coal  Belt  Electric  Railway 

Company,  Appellee. 

1.  Eminent  DOiCAiN—ir^^  recovery  limited  upon  change  of  eoneiruo- 
iion  of  road  bed.  If  the  original  construction  of  a  road  bed  was  right- 
ful the  damages  on  account  thereof  accrued  to  the  then  owner  of  the 
property,  and  if  after  a  change  of  construction  in  the  road  bed  is  made 
a  change  of  title  to  the  property  has  occurred,  the  new  owner  is  re- 
stricted in  his  recovery  to  the  damages  occasioned  to  the  property  by 
such  change. 

2.  Eminent  domain — hov>  question  of  damage  arising  from  construc- 
tion of  road  bed  determined.  Both  the  company  and  the  owner  are 
entitled  to  such  benefits  as  may  accrue  to  the  property  in  question 
from  the  general  increase  in  real  estate  values  and  the  owner's  dam- 
ages must  properly  be  determined  from  the  conditions,  in  regard  to  the 
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Talne  of  property  and  otherwise,  exieting  at  the  time  the  injuries  oc- 
eurred. 

3.  IvvnLXJcnojxs—when  canndi  he  oomplained  of.  It  is  not  per- 
mitted to  a  party  to  complain  that  the  court  has  adopted  the  views 
of  the  law  declared  in  instructions  offered  by  him. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Williamson  county ; 
the  Hon.  W.  B.  Scholfield,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1910.  Reversed  and  remanded.  Opinion  filed  August 
5,  1910. 

WrLUAM  W.  CLBMifiws,  W.  F.  Slatsb  and  Gbobos  W. 
DowsLL^  for  appellant 

WrLLiAM  H.  Waeder  and  L.  O.  Whitnbl,  for  appellee. 

Mir.  Presiding  Justice  Higbee  delivered  the  6pinion  of 
the  court 

Appellant  began  this  suit  against  appellee,  on  April  23, 
1909,  to  recover  damages  to  lots  8,  9  and  12  in  block  2  of 
Stotlar's  first  addition  to  the  city  of  Herrin,  Illinois,  the 
charge  in  the  declaration  being,  that,  appellee  constructed, 
graded  and  equipped  a  certain  line  of  railway  track,  along 
and  near  appellant's  said  property  and  in  doing  so,  wilfully 
and  wrongfully  erected  an  elevated  grade  near  the  same,  for 
its  railway  line,  thereby  inflicting  certain  injuries  upon  said 
premises.  Appellant  obtained  a  verdict  and  judgment  in 
his  favor,  for  $200. 

Park  avenue  in  said  city  runs  north  and  south  and  Ash 
street  east  and  west  The  lots  in  question  were  at  the  north- 
west comer  of  the  intersection  of  said  streets,  being  on  the 
west  side  of  Park  avenue  and  north  side  of  Ash  street  Each 
lot  had  a  frontage  of  twenty-five  feet  on  Park  avenue  and 
extended  back  one  hundred  feet  In  1902  appellee  built 
its  track  along  Park  avenue  in  front  of  these  lots,  coming 
from  the  north,  until  it  reached  Ash  street,  then  turning 
west  on  Ash  street  south  of  lot  No.  12,  the  comer  lot  The 
track  was  elevated  about  18  inches  above  the  surface  of  the 
ground,  for  a  distance  of  about  200  feet  north  from  the  cor- 
ner.    In  the  fall  of  1907,  appellee's  road  bed  was  altered 
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and  raised  in  front  of  appellant's  property  on  Park  avenue, 
to  about  three  feet  four  inches  above  the  surrounding  level 
and  extended  in  width  until  it  occupied  a  space  of  from  16 
to  18  feet.  Park  avenue  was  100  feet  wide  and  from  a  point 
300  to  400  feet  north  of  said  corner  sloped  slightly  to  the 
south  and  west.  Opposite  the  middle  of  lot  9,  there  was  a 
tile  under  the  roadbed,  which  carried  the  water  from  the 
east  to  the  west  side  of  appellee's  tracks  and  passed  thence 
through  a  wooden  box  or  culvert  across  the  street  into  an 
open  ditch,  which  carried  it  down  to  Ash  street.  It  appears 
that  when  the  track  was  elevated,  a  larger  tile  was  placed 
under  it  at  the  point  named  and  that  more  water  came 
through  it  which  overflowed  and'  otherwise  injured  appel- 
lant's premises  to  a  greater  extent  than  they  had  been  in- 
jured before. 

Appellant  became  the  owner  of  lots  9  and  12  December 
26,  1902,  after  the  original  construction  of  defendant's  road 
bed,  and  of  lot  8  on  March  14,  1904.  At  the  time  appellant, 
purchased  the  lots,  they  were  imimproved,  but  he  subse- 
quently improved  the  same  by  grading  them  and  erecting  a 
two  story  house  and  other  buildings  thereon.  Some  three 
or  four  months  after  this  suit  was  brought,  appellant  sold 
lot  No.  8.  The  original  road  bed  and  the  alteration  and 
elevation  of  the  same  all  appear  to  have  been  constructed  un- 
der proper  ordinances  of  the  city. 

Appellant  complains  that  the  court  erred  in  excluding  cer- 
tain evidence,  offered  by  him  and  in  passing  upon  the  in- 
structions. 

His  main  objection  to  the  action  of  the  court  in  regard  to 
the  exclusion  of  evidence,  is  that  the  court  refused  to  per- 
mit him  to  introduce  evidence  to  show  damages  to  the  prop- 
erty in  question,  between  the  time  he  bought  the  lots  and 
the  elevation  of  the  road  bed. 

The  principle  involved  in  this  objection  was  considered 
by  this  court  in  the  case  of  I.  C.  Bailroad  v.  Lockard,  112 
111.  App.  423.  The  opinion  in  that  case  referred  to  the  case 
of  I.  C.  R.  R.  Co.  V.  Ferrell,  108  111.  App.  659,  saying,  "We 
there  held  in  effect  that  where  a  railroad  company  is  author- 
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ized  by  its  charter  to  construct  and  maintain  its  road,  and 
in  doing  so  erects  its  structures  with  reasonable  skill  and 
care,  for  proper  railroad  uses,  they  are  not  a  nuisance  that 
can  be  lawfully  abated,  although  adjacent  property  may  be 
thereby  damaged.  Such  structures  are  neither  wrongfully 
nor  unlawfully  made  or  maintained,  but  rightfully  and  law- 
fully, for  the  public  good,  and  injuries  resulting  therefrom 
must  be  treated  as  permanent  injuries.  It  is  true  that  not- 
withstanding the  lawful  right  to  erect  and  maintain  all  such 
structures,  still,  just  compensation  must  be  paid  to  owners 
of  property  thereby  injured;  but  such  injuriei  are  perma- 
nent, for  which  but  one  recovery  can  be  had.  The  right  to 
recover  accrues  to  those  who  own  the  land  or  hold  damage- 
able interest  therein  at  the  time  the  cause  of  the  injury  is 
created,  and  the  measure  of  damages  in  such  case  is  the  de- 
creased value  of  the  property,  i.  e.,  the  depreciation  in  mar- 
ket value.  The  right  of  action  for  such  damages  is  not  ap-' 
purtenant  to  the  land  and  does  not  adhere  to  or  run  with 
the  land.  It  is  a  personal  right,  and  not  transferable.  It 
does  not  pass  to  a  subsequent  grantee  of  the  owner." 

This  opinion  cites  a  number  of  cases  in  support  of  the 
doctrine  stated,  and  we  have  quoted  at  length  from  the  same, 
because  it  seemed  to  us  to  dispose  of  two  of  the  most  im- 
portant points  involved  in  this  case.  Appellee's  railroad 
embankment  as  originally  erected  was  rightfully  made  and 
lawfully  maintained.  It  appears  from  the  evidence  to  have 
been  constructed  with  reasonable  skill  and  care  for  the  pur- 
poses for  which  it  was  intended  and  must  be  considered  as 
permanent.  The  right  to  recover  damages  for  its  construc- 
ion,  therefore,  accrued  at  once  when  the  structure  was  erect- 
ed. Appellant  did  not  acquire  this  property  until  after  the 
ccoistruction  of  the  original  embankment,  and  was  therefore 
limited  in  his  right  of  recovery  to  injuries  caused  by  the 
change  subsequently  made  in  the  road  bed.  The  court  prop- 
erly excluded  all  evidence  of  damages  to  appellant's  proper- 
ty, occasioned  by  the  original  construction  of  the  road  bed, 
as  it  existed  at  the  time  he  purchased  the  property. 

Appellant  further  complains  that  the  court  erred  in  ad- 
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mitting  evidence,  showing  there  had  been  a  rapid  increase 
in  the  value  of  real  property  in  Herrin  in  the  last  few  years 
from  causes  wholly  independent  of  the  construction  and 
operation  of  appellee's  railroad,  on  the  ground  that  appel- 
lant would  be  as  much  entitled  to  the  benefit  of  the  same  as 
though  such  increase  had  been  made  by  expensive  improve- 
ments placed  on  the  property  by  hinu  We  do  not  think  this 
position  taken  by  appellant  is  well  founded.  Both  appellant 
and  appellee  were  entitled  to  such  benefit  as  might  accrue 
from  the  general  increase  in  real  estate  values,  and  appel* 
lant's  damagfti  must  properly  be  determined  from  the  condi* 
tions,  in  regard  to  the  value  of  property  and  otherwise, 
existing  at  the  time  the  injuries  occurred. 

Appellant  also  complains  that  an  instruction  offered  by 
him,  which  authorized  the  jury  to  consider  injuries  to  the 
property  occasioned  by  the  original  construction  of  appel- 
lee's road,  was  refused  by  the  court. 

For  the  reasons  above  given  in  reference  to  the  admission 
of  evidence,  we  are  of  opinion  that  said  instruction  includ- 
ed an  improper  element  of  damages  and  was  properly  re- 
fused. There  could  have  been  no  error  however,  in  refus- 
ing the  same,  for  the  further  reason  that  appellant  also 
offered  an  instruction  which  was  given  by  the  court,  stating 
that  if  the  jury  found  he  purchased  the  lots  after  the  orig- 
inal construction  of  the  railroad,  then  he  could  not  recover 
damages  to  the  property  occasioned  by  such  original  con- 
struction, even  though  the  jury  might  believe  that  such  orig- 
inal construction  interfered  with  and  obstructed  the  natural 
drainage  of  appellant's  property.  It  is  not  permitted  to  a 
party  to  complain  that  the  court  has  adopted  the  views  of 
the  law  declared  in  instructions  offered  by  him.  O.  &  A. 
R.  R  Co.  V.  Harrington,  192  111.  9 ;  I.  C.  R  E.  Co.  v.  An- 
derson, 184  id.  294. 

The  court,  however,  refused  to  permit  appellant  to  intro- 
duce evidence  as  to  injury  to  lot  No.  8  by  the  elevation  of 
appellee's  road  bed,  on  the  ground  that  appellant  had  part- 
ed with  title  to  the  same  before  the  trial.  As  we  have  above 
seen,  tlie  right  of  action  for  such  damages,  if  any,  as  were 
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occasioned  to  appellant's  property  by  the  elevation  of  the 
track,  accrued  at  the  time  such  work  was  done  and  he  had 
a  right  to  bring  suit  and,  if  damages  were  proven,  recover 
for  the  same.  Said  lot  No.  8  was  not  parted  with  by  appel- 
lant until  after  the  elevation  of  the  track  and  therefore,  ac- 
cording to  the  authority  of  I.  C.  R.  R.  Oo.  v.  Lockard,  supra, 
the  right  of  action  was  a  personal  right  not  transferable  and 
did  not  pass  to  a  subsequent  grantee  of  the  owner.  It  was 
an  established  right  of  appellant  and,  if  he  could  make  prop- 
er proof,  he  was  entitled  to  recover  for  the  same  in  this  suit. 
For  the  error  of  the  court  below  in  refusing  to  permit  ap- 
pellant to  make  proof  of  damages  to  said  lot  No.  8  occas- 
ioned by  the  elevation  of  appellee's  railroad  track,  the  judg^ 
ment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


William  W.  Harter,  Appellee,  v.  Fred  J.  Wells,  Appellant. 

IifSTBUcnoKS — mu9t  be  predicated  upon  the  evidence.  An  instruction 
which  assumes  an  interest  in  the  controversy  which  does  not  in  fact 
exist  or  which  is  not  established  by  the  evidence,  is  erroneously  given. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Crawford  county; 
the  Hon.  Enoch  £.  Newlik,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1010.  Reversed  and  remanded.  Opinion  filed  August 
5,  1910. 

McCabthy  &  Arnold,  for  appellant. 
Bbadburt  &  Gaines,  for  appellee. 

Mb.  Pbesidino  Justice  Higbee  delivered  the  opinion  of 

the  court. 

Appellee  brought  suit  in  assumpsit,  to  recover  $3000 
daimed  to  be  due  him  from  appellant  on  a  contract  of  sale 
of  certain  interests  in  oil  leases  on  lots  in  Oblong,  Illinois, 
and  recovered  a  judgment  for  $1^500. 
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It  appeared  from  the  proofs  that  J.  A.  Libby  and  appel- 
lant, Fred  J.  Wells,  of  the  state  of  New  York,  doing  busi- 
ness under  the  firm  name  of  Libby,  Wells  &  Company,  were 
oil  prospectors,  engaged  in  taking  leases  and  producing  oil 
and  gas  in  Crawford  county,  Illinois,  in  May,  1909,  and 
had  appellee  and  G.  R.  ]V[cGranahan,  who  were  associated 
together  in  the  business  of  drilling  wells,  working  for  them. 
About  that  time  Libby  ordered  the  drilling  outfit  to  be  moved 
on  to  some  lots  in  the  village  of  Oblong  in  said  county.  Aft- 
er the  change  had  been  made  and  the  drilling  begun  on  the 
lots,  Libby  received  word  that  the  other  members  of  the  firm 
were  not  satisfied  with  the  change  and  he  so  informed  ap- 
pellee. An  agreement  was  thereupon  entered  into  between 
Libby  on  the  one  part  and  appellee  and  McGranahan  on  the 
other,  by  the  terms  of  which  the  former  was  to  retain  one 
half  interest  in  the  lease,  while  each  of  the  latter  was  to  re- 
ceive one-fourth  interest  therein.     The  interest  received  bv 

t/ 

appellee  and  McGranahan  was  to  pay  them  for  drilling  wells 
and  under  this  arrangement,  five  oil  wells  were  drilled. 
When  the  work  had  proceeded  thus  far  with  some  success, 
appellant  became  interested  and  proposed  to  buy  appellee's  in- 
terest in  the  lease.  Appellee  testified  that  appellant  said 
to  him,  "I  will  give  you  $5500  for  your  interest  and  I  will 
pay  all  the  indebtedness  on  this  quarter  section  from  the 
beginning,"  and  that  this  proposition  was  accepted.  Ap- 
pellant testified  that  he  said  to  appellee,  "Mr.  Harter  I  will 
give  you  $5,500  for  your  quarter  interest  in  these  leases  in- 
cluding assets  and  all  that  goes  with  them.  I  will  pay  you 
cash  and  you  turn  over  everything  to  me,"  and  that  Harter 
said  "All  right."  Subsequently  a  written  ikssignmnt  of  his 
interest  to  appellant,  was  executed  by  appellee.  This  as- 
signment states  that  for  the  purported  consideration  of  oi^e 
dollar,  appellee  sells  and  transfers  to  appellant  all  his 
"equal  undivided  one-quarter  interest  in  and  to  all  certain 
leases,"  describing  them,  "and  also  all  assets  of  these  leases 
including  oil  run  in  pipe  line."  It  also  contains  the  follow- 
ing provision:  "Both  parties  agree  that  terms  and  prices 
of  this  lease  shall  be  kept  confidential."    The  written  instru- 
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ment  is  therefore  of  very  little  assistance  in  determining 
the  actual  agreement  between  the  parties. 

Appellee  claims  that  under  the  agreement,  appellant 
should  pay  him  his  share  of  the  cost  of  drilling  the  five  wells, 
which  had  been  contracted  to  be  drilled,  at  eighty  cents  a 
foot ;  that  he  made  out  a  bill  for  the  same,  which  amounted 
to  about  $2500  and  presented  it  to  appellant,  who  assented 
to  it;  that  he  also  paid  out  about  $1000  on  the  indebtedness 
connected  with  the  drilling,  at  the  request  of  appellant. 

Appellant  denied  both  these  statements  and  alleges  that 
he  paid  some  $600  to  McGranahan  to  apply  on  the  debts 
connected  with  the  drilling,  which  was  sufficient  to  cover  all 
his  liability  under  the  contract  and  that  he  owed  appellee 
nothing  thereon. 

The  judgment  in  this  case  cannot  be  permitted  to  stand 
on  account  of  errors  on  the  part  of  the  trial  court  in  the 
modification  of  certain  instructions  offered  by  appellant,  but 
we  have  made  the  above  statement  at  some  length  in  order 
that  the  contentions  of  the  parties  may  be  considered  in 
connection  with  said  instructions. 

The  first  of  the  instructions  above  referred  to,  as  modified 
by  the  court,  read  as  follows,  the  modification  being  shown 
in  italics: 

"Although  you  believe  from  the  evidence  that  defendant 
was  to  pay  certain  outstanding  indebtedness  in  addition  to 
said  sum  of  $5,500  for  plaintiff's  interest  in  the  property, 
yet  if  you  further  believe  that  plaintiff  accepted  said  sum 
of  $5,500  as  full  compensation  to  him  for  his  interest  in  the 
property,  and  also  for  his  own  work  in  drilling  wells  on  the 
premises  he  cannot  charge  up  to  defendant  for  his  own  work 
and  labor  in  drilling  wells  on  said  property." 

The  fifth  instruction  as  modified  by  the  court  is  as  fol- 
lows: 

"You  are  instructed  if  you  believe  from  the  evidence 
that  plaintiff  Harter  sold  certain  interests  in  oil  leases  on 
lots  in  Oblong,  Illinois,  to  defendant  Wells  and  was  to  re- 
ceive as  the  purchase  price  therefor  the  sum  of  $5,500  for 
all  his  rights,  title  and  interest  therein  including  plaintiff's 
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claim  for  drilling  wells  on  said  premises,  and  if  you  further 
find  from  the  evidence  that  said  sum  was  paid  by  defendant 
to  plaintiff  and  accepted  by  plaintiff  as  full  compensation  for 
said  property  and  for  plaintiff^s  claim  for  drilling  wells  on 
said  premises,  then  your  verdict  should  be  for  the  defendant, 

as  to  plaintiff's  claim  for  drilling  wells  on  said  premises/* 

The  modifications  of  the  above  instructions  made  by  the 
court,  plainly  indicated  to  the  jury  that  plaintiff  was,  by 
the  contract,  to  receive  pay  for  his  own  work  in  drilling 
wells  on  the  premises  in  addition  to  compensation  for  his 
interest  in  the  property. 

The  evidence  showed  that  appellee  and  McGranahan  were 
to  receive  their  interest  in  the  wells  for  drilling  the  same. 
If  therefore  appellee  owned  the  one-fourth  interest  in  the 
wells  which  he  sold  to  appellant,  he  must  have  paid  for 
the  same  by  his  share  of  the  work  in  drilling  them.  The 
cost  of  drilling  the  wells  was  not  an  indebtedness  against 
the  firm  for  it  was  paid  for  as  the  wells  were  sunk,  by  the 
interest  in  the  same  given  to  the  parties  doing  the  drilling. 
Appellee  could  have  had  no  interest  in  the  wells  to  sell  to 
appellant,  unless  he  had  paid  for  it  by  the  drilling.  He 
and  McOranahan  could  not,  by  any  construction  of  Uie  con- 
tract with  Libby,  have  retained  their  interest  in  the  wells 
and  also  have  recovered  from  Libby  the  cost  of  sinking  the 
same.  The  court  therefore  erroneously  as&umed  in  the  in- 
structions named  that  appellee  could  have  an  interest  in  the 
wells,  which  he  was  to  pay  for  by  drilling  and  still  have  a 
claim  for  drilling  the  same. 

For  the  errors  contained  in  the  modification  of  said  in- 
structions the  judgment  of  tlie  court  below  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  reminded. 


C.  H.  Downs,  Appellee,  v.  Michigan  Commercial  Insurance 

Company,  Appellant. 

1.  Evidence — when  offer  of  compromise  competent.    An  offer  of  com- 
promise while  it  may  be  incompetent  for  the  purpose  of  showing  an 
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admission  of  liability,  may  none  the  less  be  admissible  as  tending  to 
establish  a  waiver  by  an  insurance  company  of  a  provision  of  a  policy 
requiring  immediate  notice  in  writing  of  loss  sustained. 

2.  Pleading — when  waiver  need  not  he  specially  pleaded.  Waiver 
of  a  condition  in  a  policy  of  insurance  in  regard  to  furnishing  proofs 
of  loss  need  not  be  specially  pleaded. 

3.  Instructions — must  not  ignore  issues.  An  instruction  is  prop- 
erly refused  which  ignores  one  of  the  principal  issues  in  the  cause. 

4.  Insubancb — tchen  defense  of  non-ownership  does  not  lie.  The 
company  cannot  interpose  as  a  defense  the  fact  that  the  insured  was 
not  an  owner  in  fee  as  stated  in  the  policy  if  it  appears  that  through 
its  agent  it  had  full  knowledge  of  the  actual  state  of  the  title  of 
the  insured. 

5.  Insurance — what  insurable  interest.  A  party  in  possession  under 
a  bond  for  a  deed  has  an  insurable  interest  in  the  premises. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Williamson  county; 
the  Hon.  M.  W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1910.     Affirmed.     Opinion  filed  August  5,  1910. 


R.  R.  FowLEB  and  Dcnison  &  Spilleb,  for  appellant. 
PrLLOw,  Smith  &  Stone,  for  appellee. 

Mb.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

Appellee  brought  this  suit  upon  a  policy  of  insurance  is- 
sued to  him  by  appellant,  for  the  amount  of  $550,  of  which 
amount  $400  was  placed  upon  a  one  story  frame  building 
and  $150  upon  the  household  goods  contained  therein,  both 
house  and  contents  having  been  destroyed  by  fire. 

Appellant  filed  the  general  issue  and  also  nine  special 
pleas.  The  first  three  special  pleas  stated  as  a  defense  that 
the  interest  of  appellee  in  the  dwelling  house  was  not  truly 
stated  in  the  .policy ;  that  he  was  not  the  unconditional  or 
sole  owner  of  the  property  covered  by  the  policy  and  did 
not  own  the  real  estate  in  fee  simple ;  the  fourth  that  appel- 
lee swore  falsely  as  to  the  value  of  the  house;  the  fifth,  sixth, 
seventh,  eighth  and  ninth  that  appellee  failed  to  give  notice 
and  proof  of  the  loss  at  the  time  and  in  the  manner  required 

by  the  terms  of  the  policy.     Appellee  replied  to  the  first 
Vol.  clvii. — 3. 


34  Appellate  Courts  of  Illinois. 

Downs  V.  Michigan  Commercial  Ins.  Co.,  157  111.  App.  32. 

three  special  pleas  stating  that  his  true  interest  in  the  prop- 
erty was  stated  to  appellant's  agent  at  the  time  the  policy  was 
issued  and  if  the  policy  did  not  state  the  interest  correctly, 
it  was  the  fault  of  appeDant ;  that  the  papers  showing  appel- 
lee's interest  in  the  •premises  were  placed  in  the  hands  of  ap- 
pellant's agent  at  the  time  he  issued  the  policy.  To  the 
other  pleas  a  general  traverse  was  filed.  There  was  a  ver- 
dict in  favor  of  appellee  for  $400,  for  which  amount  judg- 
ment was  rendered. 

The  proofs  show  that  on  November  20,  1908,  appellee  oc- 
cupied premises  in  the  suburbs  of  Marion,  Illinois,  which 
he  had  purchased  a  few  months  before  from  C.  J.  Owens,  to 
whom  he  gave  other  property  valued  at  $200  and  delivered 
his  five  notes  of  $50  each,  the  first  note  being  payable  Janu- 
ary 1,  1909,  and  one  of  the  rest  each  year  thereafter  until  all 
were  due;  that  Owens  gave  him  a  bond  for  a  deed  to  the 
property,  conditioned  upon  the  payment  of  the  notes;  that 
about  the  date  above  mentioned,  appellee  caused  a  local 
agent  of  appellant  to  look  at  the  property  with  the  view  of 
insuring  it;  that  subsequently  the  agent  asked  appellee  for 
a  description  of  the  property,  so  that  he  could  write  up  the 
policy  which  had  been  agreed  upon;  that  appellee  said  he 
did  not  know  the  description  but  had  a  bond  for  a  deed 
which  he  would  bring  him;  that  afterwards  appellee  gave 
the  bond  to  the  agent  wlio  took  the  description  of  the  prop- 
erty therefrom,  issued  the  policy  above  mentioned  and  re- 
ceived from  appellee  the  premium  of  $5.60  provided  for  by 
the  same;  that  on  December  17,  1908,  the  house  and  con- 
tents were  destroyed  by  fire ;  that  the  morning  after  the  fire 
appellee  notified  the  agent  who  issued  the  policy  and  the 
latter  promised  to  inform  the  company  at  once;  that  on 
January  8,  1909,  appellee  notified  the  company  by  letter 
and  a  week  later,  appellant's  general  adjuster  wrote  appellee 
that  the  matter  had  been  referred  to  its  state  agent  at  Peoria, 
Illinois ;  that  later  appellant's  state  agent  called  upon  appel- 
lee and  told  him  he  would  pay  $150  on  the  contents  of  the 
house  but  could  only  allow  him  $100  on  the  house ;  that  on 
February  3,  1909,  appellee  made  out  and  swore  to  his  proof 
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of  loss  and  mailed  the  same  to  appellant ;  that  on  March  25, 
1909,  the  general  adjuster  wrote  appellee  that  his  "so  called 
proof  of  loss"  had  been  received,  the  causes  leading  up  to 
the  fire  and  circumstances  with  reference  to  the  issuance  of 
the  policy  had  been  investigated  and  that  if  the  information 
so  ascertained  was  true  there  was  no  liability  under  the  pol- 
icy, closing  with  the  following  statement,  "Waiving  however, 
none  of  our  defenses,  we  leave  you  to  take  such  action  as 
you  see  fit." 

Appellant  claims  that  the  court  committed  reversible  er- 
ror in  permitting  appellee  to  testify  that  the  agent  of  ap- 
pellant before  suit  was  brought  upon  the  policy,  called  on 
him  and  offered  him  $150  the  full  amount  of  his  policy 
for  his  loss  on  household  goods  and  $100  in  settlement  of 
the  loss  on  the  house,  because  an  offer  to  settle  if  not  ac- 
cepted, has  no  binding  force  and  is  not  admissible  in  evi- 
dence to  affect  the  merits  or  claims  of  the  party  making 
the  offer.  This  evidence  however  while  it  would  not  have 
been  proper  for  the  purpose  of  showing  that  appellant  recog- 
nized a  right  of  recovery  on  the  part  of  appellee,  was  proper 
as  bearing  upon  the  question  whether  there  was  a  waiver  of 
that  provision  of  the  policy  which  required  that  if  fire  oc- 
curred the  insured  should  give  immediate  notice  of  any  loss 
thereby  in  writing  to  the  company. 

Appellant  further  claims  that  even  if  the  evidence  re- 
ferred to  could  be  held  to  be  proper  under  a  replication 
setting  up  a  waiver,  yet*  it  was  wholly  inadmissible  under 
the  general  traverse  of  the  plea.  It  is  not  always  easy  to 
determine  when  waivers  of  conditions  imposed  by  policies 
of  insurance  must  be  specially  pleaded. 

This  court  in  the  case  of  Merchants'  National  Ins.  Co.  v. 
Pearce,  84  111.  App.  255,  where  an  insurance  company 
pleaded  a  breach  of  condition  in  a  policy  against  keeping  or 
using  gasoline  on  the  premises  insured  and  the  insured  who 
brought  the  suit  filed  only  a  traverse,  held  that  the  court  be- 
low erred  in  admitting  testimony  tending  to  show  that  the 
agent  of  the  company  knew  the  fact  at  the  time  the  policy 
was  issued,  that  gasoline  was  so  kept  and  had  given  the  in- 
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aured  permission  to  keep  it,  saving,  "If  appellee  relied  upon 
waiver  or  consent,  he  should  have  raised  such  issue  in  some 
proper  way  in  his  pleadings."  A  different  rule  however  has 
been  applied  by  our  courts  in  regard  to  the  pleadings,  where 
waiver  of  a  condition  in  a  policy  in  regard  to  furnishing 
proofs  of  loss  is  in  question.  In  such  case  the  waiver  is  held 
to  be  in  the  nature  of  estoppel  in  pais  and  as  such  need  not 
be  pleaded  specially. 

In  German  Fire  Insurance  Company  vs.  Grunert,  112  HI. 
68,  where  this  question  was  before  the  court,  it  is  said  in  the 
course  of  the  opinion:  "As  to  the  plea  that  the  plaintiff 
did  not  furnish  proofs  of  loss  etc.  it  might  undoubtedly  have 
been  replied  that  such  proof  was  waived  etc. ;  but  it  was  not 
indispensable  that  it  should  have  been  so  replied  to  author- 
ize admission  of  the  proof  of  waiver.  The  doctrine  of 
waiver  in  this  connection  is  in  substance  and  effect  that  of 
estoppel  in  pais  (May  on  Insurance,  sec.  505)  and  estoppels 
in  pais,  at  common  law,  need  not  although  they  might,  be 
pleaded  especially.  Here  the  evidence  that  plaintiff  did  not 
furnish  proofs  of  loss  within  time  etc.,  is  rebutted  and 
overcome  by  evidence  that  such  proofs  were  waived, — i.  e., 
in  legal  effect  the  fact  was  admitted  and  the  proofs  dis- 
pensed with.'' 

We  are  of  opinion  that  the  court  below  did  not  err  in 
admitting  proof  of  the  w^aiver  of  the  provision  of  the  policy 
in  regard  to  giving  immediate  notice  of  loss,  notwithstand- 
ing the  fact  there  was  no  special  replication  setting  it  up. 

Appellant  further  insists  that  the  court  erred  in  refusing 
instructions  7,  9  and  10  offered  by  it  Instruction  No.  7 
referred  to  the  provision,  that  if  fire  occurred  the  insured 
should  give  immediate  notice  of  loss  in  ^vriting  to  the  com- 
pany, and  told  the  jury  if  they  found  from  the  evidence,  ap- 
pellee did  not  give  such  notice,  they  should  find  the  issues 
for  appellant.  This  instruction  was  improper  as  it  wholly 
omitted  any  reference  to  the  question  of  waiver  of  notice  on 
the  part  of  appellant,  which  was  one  of  the  principal  is- 
sues in  the  case. 

Appellant's  refused  instructions  No.  9  and  10  appear  to 
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have  been  fully  covered  by  other  instructions  given  by  the 
court  for  appellant.  Some  objection  is  made  to  certain  in- 
structions given  for  appellee,  but  an  examination  of  them 
shows  that  they  state  propositions  of  law  substantially  cor- 
rect as  applicable  to  the  facts  in  this  case. 

Appellee  seems  to  have  been  a  man  of  little  or  no  edu- 
cation, testifying  on  the  trial  that  he  could  not  read  type 
writing  and  was  "a  bad  scholar."  He  appears  to  have  cor- 
rectly informed  appellant's  agent  of  the  condition  of  his  title 
and  to  have  given  him  the  bond  itself,  from  which  to  write 
the  description  in  the  policy.  The  agent  having  been  fully 
informed  upon  the  subject  of  the  title  such  knowledge  must 
also  be  attributed  to  appellant,  and  the  latter,  having  accept- 
ed the  premium  which  appellee  in  good  faith  paid  for  his 
policy,  cannot  now  be  permitted  to  avoid  its  liability  upon 
the  ground  that  the  interest  which  appellee  had  in  the  prem- 
ises, was  not  that  of  an  owner  in  fee.  That  appellee  had  an 
insurable  interest  in  the  property  in  question  is  well  settled. 

In  Home  Ins.  Co.  v.  Mendenhall,  64  111.  App.  30,  it  is 
said  ^'the  facts  as  to  his  (Mendenhall's)  interest  were  stated 
to  the  agent  through  whom  the  insurance  was  eifected  and 
he  was  not  misled  as  to  the  condition  of  the  title.  The  plain- 
tiff had  entire  possession  with  the  exclusive  use  and  enjoy- 
ment and  a  reasonable  expectation  of  becoming  the  owner 
in  fee.  This  very  clearly  gave  him  an  insurable  interest." 
And  in  the  same  case  in  the  supreme  court  (164  111.  468)  the 
court  quotes  approvingly  from  Wood  on  Insurance,  where 
it  is  said :  "It  is  not  necessary  that  the  insured  should  have 
either  a  legal  or  equitable  interest  or  indeed  any  property 
interest  in  the  subject  matter  insured.  It  is  enough  if  he 
holds  such  a  relation  to  the  property  that  its  destruction  by 
the  peril  insured  against  involves  pecuniary  loss  to  him  or 
those  for  whom  he  acts.  The  interest  need  not  be  vested. 
It  is  sufficient  if  it  exists  at  the  time  of  the  insurance  and 
loss,  though  contingent,  and  liable  never  to  attach  or  be  per- 
fected by  occupancy  or  possession."  Said  case  also  quotes 
approvingly  the  language  (rf  Mr.  Justice  Gray  in  the  case 
of  Eastern  R.  R.  Co.  v.  Relief  Fire  Ins.  Co.,  98  Mass.  420, 
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where  it  is  said:  "By  the  law  of  insurance  any  person  has 
an  insurable  interest  in  property  by  the  existence  of  which 
he  receives  a  benefit  or  by  the  destruction  of  which  he  will 
suffer  a  loss,  whether  he  had  any  title  in  or  lien  upon  or 
possession  of  the  property  itself." 

It  has  also  been  directly  held  in  another  jurisdiction  that 
a  party  in  possession  of  premises  under  a  bond  for  a  deed 
has  an  insurable  interest  therein.  Clapp  v.  Fanners  Mut 
Fire  Ins.  Assn.,  126  N.  C.  888. 

Appellee  in  view  of  these  authorities,  plainly  had  an  in- 
surable interest  in  the  property  described  by  tke  policy. 
Some  question  is  raised  by  appellant  as  to  the  value  of  the 
house  and  its  contents^  and  it  is  claimed  that  the  amount  of 
the  loss  as  fixed  by  the  jury  was  too  high.  There  was  evi- 
dence however  placing  the  loss  at  such  figures  as  fully  war^ 
ranted  the  jury  in  fixing  the  damages  at  the  amount  named 
by  them. 

The  judgment  of  the  trial  court  will  be  affirmed. 

Affirmed. 


Frank  Donaldson,  Administrator,  Appellee,  v.  Village  of 

Dieterich,  Appellant. 

1.  Ck)LLATEiiAL  ATTACK — hov>  title  to  office  ooMfiot  he  questioned. 
While  the  title  of  a  de  facto  village  attorney  may  be  questioned  by 
quo  u}arranto,  it  is  not  a  proper  subject  of  a  collateral  attack. 

2.  Notices — when  failure  to  comply  toith  act  concerning  suite  at 
law  for  personal  injuries,  bars  recovery.  If  such  a  notice  as  is  required 
by  the  statute  is  not  filed  in  the  office  of  the  de  facto  village  attorney, 
a  recovery  against  the  village  will  not  be  sustained. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Effingham  county;  the  Hon.  Thomas  M. 
JBTT,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1910. 
Reversed.     Opinion  filed  August  5,  1910. 

Wood  Beos.  &  Rickelman  and  S.  F.  Qilmobe,  for  ap- 
pellant 
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K.  C.  Ha£bah  and  Zimmbrman  &  Rineiiast,  for  appel- 
lee. 

Mr.  Presidinq  Justice  Hiobeb  delivered  the  opinion  of 
the  court. 

This  was  a  suit  brought  by  Frank  Donaldson,  adminis- 
trator of  the  estate  of  John  Donaldson,  deceased,  to  recover 
damages  for  the  next  of  kin  by  reason  of  his  death,  alleged 
to  have  been  caused  by  the  negligence  of  the  village  of 
Dieterich,  in  the  construction  of  a  culvert  across  one  of  its 
streets. 

It  was  clamed  by  appellee  that  on  December  7,  1906, 
while  said  John  Donaldson,  then  a  man  78  years  of  age,  was 
crossing  said  culvert,  with  a  load  of  wood,  the  front  wheel 
of  the  wagon  on  which  he  was  riding,  broke  through  the 
crust  of  earth  over  the  tile  composing  the  culvert,  letting  the 
wheel  fall  to  the  tile  below  and  throwing  him  into  a  ravine 
by  the  side  of  the  crossing  and  causing  his  death. 

There  was  a  verdict  in  favor  of  appellee  for  $500  fol- 
lowed by  a  judgment  for  the  same  amount. 

Appellee  filed  a  declaration  in  the  usual  form  which  was 
afterwards  amended  to  allege  that  within  six  months  of  the 
date  of  the  injury,  appellee  filed  with  the  clerk  of  said  vil- 
lage, a  statement  signed  by  him,  setting  forth  the  nature 
and  character  of  the  injuries  of  said  deceased,  the  day  and 
about  the  hour  when,  and  the  facts  concerning  the  manner 
in  which,  the  injury  occurred  and  giving  the  residence  of 
the  deceased  and  stating  that  there  was  no  city  attorney  of 
the  said  village  of  Dieterich  at  the  time  he  filed  said  state- 
ment with  said  clerk.  The  question  whether  or  not  the 
village  had  an  attorney  was  sharply  contested  by  the  respect- 
ive parties  and  upon  a  solution  of  that  question  in  his  favor, 
depended  in  a  large  degree  the  right  of  plaintiff  to  recover. 

It  appeared  from  the  proofs  that  one  Charles  A.  Field,  a 
resident  of  the  village  for  nine  years,  had  been  acting  as 
village  attorney  since  1904,  down  to  and  including  Novem- 
ber 7,  1907,  that  during  all  of  said  time  he  was  recognized 
as  village  attorney  by  the  village  trustees  and  prosecuted  of- 
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fenses  against  the  village  ordinance  before  the  police  magis- 
trate. On  the  other  hand  it  was  shown  that  Field  was  not 
a  licensed  attorney;  that  he  was  not  elected  to  the  office  of 
village  attorney  but  was  first  appointed  thereto  by  the  vil- 
lage council,  on  May  2,  1904,  and  again  appointed  on  May 
6,  1907,  and  May  3,  1909.  There  was  evidence  also  tend- 
ing to  show  that  he  had  neither  taken  the  oath  nor  given  the 
bond  provided  by  law. 

While  Field's  title  to  the  office  might  have  been  success- 
fully challenged  by  proceedings  instituted  in  a  proper  mari- 
ner, yet  nevertheless  he  was  undoubtedly  the  village  attorney 
de  facto.  A  de  facto  officer  is  distinguished  on  the  one  hand 
from  a  mere  usurper  of  an  office  and  on  the  other  hand  from 
an  officer  de  jure.  He  is  one  who  is  in  actual  possession  of 
an  office  under  the  claim  and  color  of  an  election  or  appoint- 
ment and  is  in  the  exercise  of  its  functions  in  the  discharge 
of  its  duties.  In  State  ex  rel.  Corey  v.  Curtis,  9  Nev.  325, 
it  is  said  *in  order  to  make  a  person  an  officer  de  facto  the 
law  requires  that  he  should  in  some  way  be  put  into  the 
office  and  that  he  should  also  have  secured  such  a  holding 
thereof  as  to  be  considered  really  in  peaceable  possession 
and  actually  exercising  the  functions  of  an  officer.'  "  Wat- 
erman V.  C.  &  I.  R.  R.  Co.,  139  111.  658. 

"An  officer  de  facto  is  defined  to  be  one  who  has  the  repu- 
tation of  being  the  officer  he  assumes  to  be  in  the  exercise 
of  the  fimctions  of  the  office,  and  yet  is  not  a  good  officer 
in  point  of  law.  The  official  acts  of  such  an  officer  are  al- 
ways regarded  as  worthy  of  full  faith  and  credit."  Barlow 
V.  Standford,  82  111.  298. 

The  title  of  such  officer  cannot  be  inquired  into  or  at- 
tacked in  a  collateral  way.  People  v.  Weber,  86  111.  283; 
Town  of  Lewiston  v.  Proctor,  23  id.  483;  People  v.  Ham, 
73  111.  App.  533. 

As  Field  was  clearly  and  obviously  the  village  attorney 
de  facto,  it  was  necessary  for  plaintiff  as  a  condition  pre- 
cedent to  a  right  of  recovery,  to  file  in  his  office  the  notice 
required  by  section  2  of  the  Act  of  1905  concerning  suits 
at  law  for  personal  injuries  against  cities,  villages  and  towns. 
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In  regard  to  such  notices  our  supreme  court  has  said  in  Wal- 
ters V.  City  of  Ottawa,  240  111.  259,  "The  giving  of  the 
notices  required  by  the  statute,  has  been  made  a  condition 
precedent  to  the  city's  liability  and  constitutes  an  essential 
element  of  the  plaintiff's  cause  of  action.  The  statute  ex- 
pressly declares  that  if  the  required  notice  is  not  given,  any 
suit  brought  shall  be  dismissed  and  the  plaintiff  barred 
from  further  suing.  The  city  has  no  power  to  waive  the 
notice  and  is  under  no  liability  until  it  is  given." 

There  is  no  proof  in  the  record  nor  is  it  claimed  by  ap- 
pellee that  the  notice  required  by  the  statute,  was  ever  filed 
in  the  office  of  Field,  the  de  facto  village  attorney,  and  such 
being  the  case,  appellee  was  not  entitled  to  recover. 

The  judgment  of  the  court  below  will  be  reversed. 

Reversed. 

Finding  of  facts  to  be  incorporated  in  the  judgment: 

We  find  as  ultimate  facts  that  at  the  time  of  the  occur- 
rence of  the  injuries  which  resulted  in  the  death  of  appel- 
lee's intestate,  John  Donaldson,  and  for  more  than  six 
months  thereafter,  Charles  A.  Field  'was  village  attorney 
de  facto  of  the  said  village  of  Dieterich  and  that  no  notice 
such  as  is  required  by  section  2  of  the  Act  of  1905,  con- 
cerning suits  at  law  for  personal  injuries  against  cities,  vil- 
lages and  towns,  was  filed  in  the  office  of  said  city  attorney 
within  said  six  months. 


Joseph  Fuchs,  Appellee,  v.  Consolidated  Coal  Company, 

Appellant. 

Mines  Ain>  uinebs — scope  of  Act.  The  words  "any  dangerous  con- 
dition" used  in  the  Miners  Act  are  not  limited  to  the  dangerous  con- 
ditions expressly  specified  in  the  act  or  to  those  of  the  same  kind  as 
those  specified;  the  Act  is  broad  enough  to  cover  dangerous  conditions 
existing  at  the  top  as  well  as  at  the  bottom  of  a  mine. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  St.  Clair  county;  the  Hon.  Geoboe  A.  Crow,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1910.  Affirmed.  Opinion  filed  August 
6,  1010. 
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Wise,  Keefe  &  Wheelee,  for  appellant. 
Webb  &  Webb,  for  appellee. 

Mb.  Pbesiding  Justice  Hiobee  delivered  the  opinion  of 
the  court 

By  this  appeal  appellant  seeks  to  reverse  the  judgment 
of  the  circuit  court  of  St.  Clair  county,  in  favor  of  appel- 
lee for  damages  on  account  of  injuries  received  by  him, 
while  working  for  appellant  in  its  coal  mine  in  Madison 
county,  Illinois,  on  July  20,  1907.  On  the  trial  the  fol- 
lowing facts  were  shown:  The  shaft  to  appellant's  mine 
in  question  was  some  18  feet  square  and  was  sunk  to  a  depth 
of  185  feet.  There  were  up-right  timbers  extending  from 
the  bottom  of  the  mine  to  the  surface  in  each  comer  of  the 
shaft  opening,  and  similar  timbers  in  the  middle  of  the 
north  and  south  sides  of  the  same.  To  the  latter,  extending 
from  one  to  the  other  were  attached  cross  timbers  eight  to 
ten  inches  square  and  some  twelve  inches  apart,  called  bunt- 
ing. The  partition  created  by  the  bunting  divided  the  shaft 
into  two  parts  called  the  east  and  west  chambers.  In  each 
one  of  these  chambers  a  cage  was  carried  up  and  down  be- 
tween the  bottom  of  the  shaft  and  the  top  of  the  tipple 
some  fifty  feet  above  the  surface,  where  there  was  a  coal 
chute,  and  between  the  buntings,  which  were  arranged  in 
order  one  above  another,  spaces  were  left  in  order  to  allow 
air  to  pass  from  one  chamber  to  the  other  as  the  cages  as- 
cended and  descended.  At  the  bottom  of  the  shaft  under 
each  cage  landing,  was  a  hole  six  to  ten  feet  deep  called  the 
sump,  into  which  water  drained.  The  bottoms  of  the  cages 
were  platforms,  which  extended  to  about  three  inches  of 
the  sides  of  the  chambers  and  upon  them  were  tracks  for 
the  coal  cars.  Above  the  platforms  some  ten  feet  so  that 
they  would  be  over  and  out  of  the  way  of  the  loaded  cars, 
were  iron  hoods  to  the  cages,  the  purpose  of  which  was  to 
protect  the  men  below  from  anything  falling  down  the  shaft 
These  hoods  did  not  extend  as  close  to  the  walls  of  the  cham- 
bers as  the  platforms,  but  left  spaces  of  from  six  to  twelve 
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inches  at  the  sides.  In  the  operation  of  the  cages  it  was 
so  arranged  that  while  one  of  them  was  being  hoisted  the 
other  would  be  descending.  At  the  top  of  the  tipple  was  a 
device  by  which  the  contents  of  a  loaded  car  would 
be  automatically  unloaded  into  the  coal  chute.  In  the  op- 
eration of  unloading  the  car,  a  catch  would  raise  the  back 
of  the  platform  pitching  the  car  forward  and  emptying  it 
through  the  door  into  the  diute.  While  this  was  going  on 
men  at  the  bottom  of  the  shaft  would  be  engaged  in  push- 
ing a  car  onto  the  cage  in  the  other  chamber  of  the  shaft. 
Above  the  surface  of  the  ground  the  cross  timbers  formed  a 
division  wall  between  the  two  chambers  of  the  shaft  until  a 
point  was  reached  near  where  the  coal  was  dumped  from 
which  place  the  partition  was  constructed  as  a  solid  wall. 
This  wall  extended  a  few  feet  below  the  place  where  the 
coal  was  dumped  and  was  higher  than  the  top  of  the  coal 
car,  the  object  being  to  prevent  coal  from  falling  from  one 
chamber  into  another  while  being  dumped.  There  was  how- 
ever an  opening  between  the  side  of  this  wall  and  the  cage, 
about  eight  inches  wide  and  eight  feet  long,  through  which 
coal  frequently  fell,  while  the  car  was  being  dumped.  The 
most  of  the  coal  so  falling,  would  go  straight  down  the 
shaft  into  the  sump  under  that  chamber  of  the  shaft  in 
which  the  car  was  being  emptied,  but  often  large  pieces 
would  strike  the  cross  wall  at  the  surface,  go  down  on  the 
other  side  of  the  partition  and  pass  between  the  iron  hood 
and  the  side  of  the  shaft,  to  the  platform  of  the  empty 
cage,  then  being  loaded. 

On  the  day  of  the  injury,  appellee,  who  was  a  laborer  at 
the  bottom  of  the  mine,  had  temporarily  taken  the  place  of 
a  eager,  and  while  he  was  engaged  in  assisting  to  push  a  car 
on  a  cage  in  the  east  chamber  of  the  shaft,  a  large  piece  of 
coal  fell  from  the  cage  which  was  being  unloaded  above, 
crossed  over  into  the  shaft  where  he  was  engaged,  struck 
him  upon  the  arm,  which  it  broke,  and  inflicted  permanent 
injuries. 

The  seven  counts  of  the  declaration  charged  appellant 
with  a  wilful  disregard  of  the  provisions  of  the  Miners  Act, 
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in  failing  to  mark  the  bottom  of  the  mine  as  dangerous  or 
display  a  danger  signal  there;  in  permitting  appellee  to 
enter  the  mine  until  all  conditions  had  been  made  safe;  in 
not  placing  a  danger  mark  at  the  tipple ;  failure  on  the  part 
of  the  mine  examiner  to  examine  the  working  places  and 
make  a  record  of  the  condition  of  the  mine  and  in  omitting 
to  go  into  the  mine  before  men  were  permitted  to  enter  and 
place  a  conspicuous  mark  at  all  unsafe  places;  failure  on 
his  part  to  observe  the  dangerous  condition  of  the  shaft  and 
tipple,  and  failure  to  keep  the  top  of  the  shaft  so  that  ma- 
terial from  it  would  not  fall  therein  to  the  bottom  and  in- 
jure the  miners.  General  issue  pleaded,  verdict  and  judg^ 
ment  for  appellee  for  $832.08. 

The  proofs  show,  and  appellant  does  not  deny,  that  ap- 
pellee was  injured  without  fault  on  his  part;  that  the  place 
where  he  was  injured  was  dangerous  and  unmarked,  and 
that  the  dangerous  point  on  the  tipple,  where  the  coal  was 
dumped,  was  also  unmarked.  It  is  insisted,  however,  by 
appellant,  that  the  proofs  failed  to  show  a  wilful,  or  any, 
violation  of  the  statute  and  also  failed  to  show  that  a  wil- 
ful violation  of  the  statute  was  the  proximate  cause  of  the 
injury.  It  is  further  contended  by  appellant,  that  all  self- 
dumping  cars  would  lose  some  coal  in  the  process  of  being 
emptied;  that  such  loss  was  unavoidable;  that  it  was  not 
practicable  to  make  the  iron  hoods  on  the  cages  fit  closer  to 
the  sides  of  the  shaft  than  they  did;  that  the  tipple  was 
constructed  in  the  usual  manner  in  general  use  where  self- 
dumping  cars  were  employed;  that  the  equipment  and  ma- 
terial of  the  tipple  were  first  class  in  every  respect;  that  a 
self-dumping  cage  could  not  be  used  that  would  positively 
prevent  coal  from  falling  to  the  bottom  of  the  shaft;  that 
the  timbering  of  the  shaft  was  done  in  accordance  with  the 
best  known  methods  of  timbering  shafts  and  that  it  was  im- 
possible to  have  a  solid  partition  in  the  shaft  from  the  sur- 
face of  the  ground  to  the  pit  bottom;  that  the  whole  ques- 
tion of  the  construtcion  of  the  tipple  and  the  placing  of  the 
bunting,  was  not  a  question  of  fact  to  be  submitted  to  a 
jury,  but  was  an  engineering  or  mechanical  question;  that 
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it  was  the  duty  of  the  court  to  take  the  case  from  the  jury 
on  a  motion  of  appellant  and  direct  a  verdict  in  its  favor. 

Appellee  sought  to  controvert  some  of  the  positions  taken 
by  appellant,  by  introducing  evidence  tending  to  show  that 
the  hoods  over  the  cages  might  be  made  wider  so  as  to  leave 
less  space  next  to  the  sides  of  the  shaft  and  also  that  the 
construction  of  a  solid  partition  from  the  top  of  the  shaft 
to  connect  with  the  solid  wall  in  the  upper  part  of  the  tip- 
ple would  not  interfere  with  the  operation  of  the  cages  and 
would  be  an  element  of  'safety. 

Appellant  to  sustain  its  position  that  the  question  was  an 
engineering  or  mechanical  question,  and  that  having  used 
well  known  processes  of  construction  in  general  use  among 
mine  operators,  for  like  purposes,  it  should  not  be  held 
liable,  relies  upon  C.  &  E.  I.  E.  R.  Co.  v.  DriscoU,  176  111. 
330,  and  other  cases,  where  it  is  held  that  certain  methods 
of  construction  and  operation  of  railroads  are  engineering 
questions  and  not  subject  to  the  review  of  a  jury,  and  other 
cases  which  hold  that  the  employment  of  methods  of  con- 
struction in  general  use  in  business,  tends  to  rebut  a  charge 
of  negligence,  growing  out  of  such  use. 

The  question  of  the  negligence  of  appellant  is  not  at 
issue  here  however,  and  therefore  we  do  not  think  the  cases 
referred  to  are  applicable.  The  charge  in  the  declaration 
is  the  wilful  violation  of  certain  provisions  of  the  Miners 
Act,  and  failure  to  comply  with  the  same  was  clearly  shown 
by  the  proofs  in  the  case,  and  does  not  appear  to  be  con- 
tested by  appellant.  The  falling  of  coal  from  the  top  of 
the  tipple  made  the  place  where  appellee  was  injured  dan- 
gerous and  continually  subjected  the  men  employed  there  to 
serious  injury.  The  dangers  of  the  situation  were  known 
to  appellant  and  it  should  have  provided  for  the  safety  of 
its  employes  in  the  manner  set  forth  in  the  statute,  unless  it 
can  be  said  the  Miners  Act  does  not  apply  to  cases  like  this. 

The  Supreme  Court  of  this  state  have,  however,  held  that 
the  words  "any  dangerous  condition"  used  in  the  Miners  Act, 
are  not  limited  to  the  dangerous  conditions  expressly  speci- 
fied in  the  act  or  to  those  of  the  same  kind  as  those  specified 
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and  also  that  the  act  is  broad  enough  to  cover  dangerous 
conditions  existing  at  the  top  as  well  as  at  the  bottom  of  the 
mine.  Dunham  v.  Black  Diamond  Coal  Co.,  239  HI.  457; 
Spring  Valley  Coal  Co.  v.  Greig,  226  HI.  511. 

We  conclude  from  the  authorities  just  mentioned,  that  the 
circumstances'  relied  on  by  appellee  and  shown  to  exist  by 
the  evidence  in  this  case,  were  such  as  to  render  the  pro- 
visions of  the  Miners  Act  applicable. 

The  evidence  in  the  case  also  shows  facts  from  which  the 
jury  might  reasonably  find  that  the  failure  of  appellant,  to 
comply  with  the  provisions  of  the  law  as  charged  in  the  declar- 
ation, was  the  proximate  cause  of  the  injury  to  appellee. 

The  judgment  of  the  trial  court  should  be,  and  it  accord- 
ingly is,  affirmed. 

Affirmed. 


J.  A.  Boiler,  Appellee,  v.  Charles  B.  O'Connor  et  al.,  Ap- 
pellants. 

1.  Verdicts — when  set  oMe  <m  against  the  evidence,  A  verdict  will 
be  set  aside  on  review  as  against  the  weight  of  the  evidence  where  it 
is  clearly  and  manifestly  so. 

2.  FBAcncE — section  54  of  Act  construed.  By  virtue  of  section  54 
of  the  Practice  Act  the  plaintiff  is  not  required  to  adduce  proof  of  the 
joint  liability  of  the  defendants  to  make  out  a  prima  facie  case,  unless 
a  plea  in  abatement  or  denying  joint  liability  is  filed,  but  a  failure  to 
file  such  a  plea  or  pleas  does  not  preclude  the  defendant  from  taking  ad- 
vantage of  such  defense. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Crawford  county;  the 
Hon.  E.  E.  Newlin,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1010.  Reversed  and  remanded.  Opinion  filed  August 
5,  1910. 

Pabkeb  &  Eagleton,  for  appellants. 

Charles  B.  McCoy  and  McCarthy  &  Arnold^  for  appel- 
lee. 
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Mb.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

Appellee  brought  suit  in  assumpsit  against  Charles  B. 
O'Connor,  W.  O.  Martin,  Frank  Hammer  and  three  other 
peiisons,  for  labor  and  material  furnished  by  him  in  drilling 
a  well  for  oil  in  Crawford  county,  Illinois,  and  obtained  a 
judgment  against  said  O'Connor,  Martin  and  Hammer  for 
$900.27,  there  having  been  no  service  of  summons  on  the 
other  defendants.  An  appeal  was  taken  by  the  three  parties 
against  whom  the  judgment  was  rendered  and  the  cause 
brought  to  this  court  for  review. 

It  appears  from  the  record  in  this  case  that  on  July  15, 
1908,  said  O'Connor,  Martin  and  Hammer,  and  three  other 
persons,  owned  certain  oil  and  gas  leases  on  a  large  body  of 
land  in  said  Crawford  county  and  on  that  day  O'Connor 
for  himself  and  the  other  owners  of  said  leases  entered  into 
a  written  agreement,  transferring  an  undivided  half  in- 
terest in  a  gas  lease  on  one  hundred  acres  of  said  lands  to 
appellee,  in  consideration  of  which  appellee  agreed  to  drill 
a  test  well  on  said  tract.  Appellee  proceeded  under  the  con- 
tract to  drill  a  well  which  he  sunk  to  the  depth  of  1003  feet 
but  failed  to  strike  either  oil  or  gas.  A  new  agreement  was 
then  made,  under  which  appellee  drilled  the  well  about  420 
feet  deeper  at  a  cost  for  labor  and  material  of  $1929.55,  but 
neither  gas  nor  oil  was  discovered  and  the  work  was  then 
abandoned. 

Appellee  claims  that  by  the  new  agreement,  which  was 
not  in  writing,  he  was  to  bear  one  half  of  the  expense  of  the 
additional  drilling  and  that  O'Connor  agreed  for  himself 
and  the  other  owners  interested  in  the  leases  with  him,  that 
they  would  pay  the  other  half. 

On  the  other  hand  it  is  claimed  on  behalf  of  appellants, 
that  O'Connor  had  no  authority  to  enter  into  the  second 
agreement  for  any  one  except  himself,  and  that  he  did  not 
in  fact  make  any  agreement  or  contract  for  them. 

Only  two  witnesses  were  examined  upon  the  trial  of  the 
case,  appellee  and  O'Connor,  and  their  testimony  was  in 
many  respects  conflicting.     Appellee  testified  that  when  he 
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proposed  to  O'Connor  to  bear  half  the  expense  of  the  ad- 
ditional drilling,  the  latter  said  "He  did  not  know  whether 
he  had  the  authority  to  do  that  or  not  but  he  studied  a  little 
and  said  'yes  sir'  he  would."  O'Connor  testified  that  appellee 
told  him  his  half  of  the  additional  cost  would  not  be  over 
$200  and  that  he  then  said  to  appellee:  "All  right  I  will 
agree  for  myself  but  not  for  the  others,  because  I  have  no 
authority  to  enter  into  any  contract  for  these  other  parties 
without  seeing  them,  but  for  myself,  personally,  I  will  stand 
the  $200."  O'Connor  further  said  that  he  was  to  pay  noth- 
ing unless  oil  was  struck.  There  was  an  entire  absence  of 
direct  proof  in  the  evidence  that  O'Connor  had  any  authority 
to  make  the  additional  contract  on  behalf  of  the  other  owners 
interested  wdth  him  in  the  undivided  one-half  of  the  lease  on 
the  tract  of  land  in  question. 

The  evidence  in  the  case  appears  to  us  to  be  wholly  insuf- 
ficient to  warrant  a  judgment  against  the  appellants  Martin 
and  Hammer.  It  is  contended  by  appellee,  however,  that  as 
there  was  no  plea  filed  denying  joint  liability  on  the  part  of 
the  defendants,  they  are  not  in  position  to  avail  themselves 
of  that  defense  in  this  case. 

Section  54  of  the  Practice  Act  provides,  that  proof  of  the 
joint  liability  of  the  defendants  shall  not  in  the  first  instance 
be  required,  to  entitle  the  plaintiff  to  judgment  unless  such 
proof  shall  be  rendered  necessary  by  a  plea  in  abatement  or  a 
plea  in  bar  denying  the  joint  liability,  verified  by  affidavit. 
We  understand  that  by  this  provision  of  the  statute  the 
plaintiff  is  not  required  to  adduce  proof  of  the  joint  lia- 
bility of  the  defendants  to  make  out  a  prima  facie  case,  un- 
less a  plea  in  abatement  or  denying  joint  liability  is  filed, 
but  we  do  not  understand  that  a  failure  to  file  such  a  plea 
or  pleas  precludes  the  defendant  from  taking  advantage  of 
such  defense.  The  effect  of  filing  such  plea  is  simply  to 
cast  the  burden  of  proving  the  joint  liability  upon  the  plain- 
tiff. 

In  Powell  V.  Finn,  198  111.  567,  it  is  said:  "It  is  well 
settled  that,  even  in  the  absence  of  a  plea  denying  joint  lia- 
bility, the  evidence  must  show  such  liability  as  to  all  the  de- 
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fendants  in  order  to  entitle  plaintiff  to  a  judgment."  To  the 
same  effect  are  the  eases  of  Heidelmeir  v.  Hecht,  145  111. 
App.  116;  United  Workmen  v.  Zuhlke,  129  111.  298;  Martin 
V.  Trainer,  123  111.  App.  474;  Martin  v.  Nelson,  53  App. 
517. 

The  judgment  in  this  case  was  therefore  erroneous  as  to 
the  defendants  Martin  and  Hammer,  but  the  judgment  is  a 
unit  and  being  erroneous  as  to  one  of  the  defendants,  is 
erroneous  as  to  all.  Sup.  Lodge  K.  of  H.  v.  Qoldberger, 
175  m.  19 ;  Larsen  v.  Ditto,  90  111.  App.  384. 

For  the  reasons  above  given  the  judgment  of  the  court  be- 
low will  be  reserved  and  the  cause  remanded. 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois,  Defendant  in  Error,  v. 

J.  L.  Spain,  Plaintiff  in  Error. 

1.  "EvnmKCB—'What  conviction  of  crime  affects  credibility  of  witness. 
In  a  criminal  case  the  credibility  of  a  witness  is  not  affected  by  proof 
of  conviction  of  any  other  than  an  infamous  crime. 

2.  Ettoencb — koto  proof  of  conviction  of  crime  must  he  made,  in 
eriminal  oases  to  affect  credibility  of  witness.  Such  proof  can  only 
be  made  by  the  introduction  of  the  record  of  conviction. 

3.  Instbuctions — when  in  criminal  case  upon  qtuintum  of  proof 
required  erroneous.  An  instruction  upon  this  subject  is  erroneous 
which  authorizes  conviction  upon  proof  of  facts  and  circumstances 
from  which  guilt  might  reasonably  and  satisfactorily  be  inferred. 

Prosecution  for  unlawful  sale  of  intoxicating  liquor.  Error  to  the 
County  Court  of  Franklin  county;  the  Hon.  Thomas  J.  Mtebs,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1910.  Reversed 
and  remanded.    Opinion  filed  August  5,  1910. 

MomsTHAM  &  Seebes  and  Thomas  J.  Layman^  for  plain- 
tiff in  error. 

6.  A.  HicKM4N,  for  defendant  in  error. 

FOL.  CLTU.- 
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Mb.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

This  was  a  criminal  prosecution  against  plaintiff  in  error 
upon  an  information  containing  ten  counts,  filed  by  the 
state's  attorney  of  Franklin  county,  charging  him  with  hav- 
ing sold  intoxicating  liquor  in  anti-saloon  territory,  in  said 
county. 

A  jury  found  plaintiff  in  error  guilty  on  the  first  count 
and  judgment  was  entered  in  accordance  therewith,  the  court 
imposing  a  fine  of  $100  and  costs  and  a  jail  sentence  of 
thirty  days. 

Upon  the  trial  plaintiff  in  error  was  a  witness  in  his  own 
behalf  and  was  compelled,  on  cross  examination,  to  testify 
against  his  objection,  that  he  had  been  convicted  at  a  previous 
term  of  said  court,  of  selling  intoxicating  liquors.  It  is 
provided  by  section  6  division  13  of  our  criminal  code  that 
"No  person  shall  be  disqualified  as  a  witness  in  any  criminal 
case  or  proceeding,  by  reason  of  his  interest  in  the  event  of 
the  same  as  a  party  or  otherwise,  or  by  reason  of  his  having 
been  convicted  of  any  crime ;  but  such  interest  or  conviction 
may  be  shown  for  the  purpose  of  affecting  his  credibility." 
The  object  of  this  statute  was  to  remove  the  common  law 
disability,  which  prohibited  a  person  convicted  of  an  in- 
famous crime,  from  beiug  a  witness,  but  it  was  not  designed 
to  permit  proof  of  conviction  of  an  offense  not  infamous  and 
therefore  legally  presumed  to  affect  his  credibility.  Fur- 
ther, while  proof  that  a  witness  in  a  criminal  case  has  been 
convicted  of  an  infamous  crime  may  be  shown  for  the  pur- 
pose of  affecting  his  credibility,  this  can  only  be  done  by 
introducing  the  record  of  his  conviction.  Bartholmew  v. 
The  People,  104  111.  601;  Kirby  v.  The  People,  123  lU. 
436 ;  McKevitt  v.  The  People,  208  111.  460.     . 

The  trial  court  therefore  erred  in  compelling  plaintiff  in 
error  to  testify  concerning  his  former  conviction  of  selling  in- 
toxicating liquors  contrary  to  law. 

The  people's  instruction  No.  3  told  the  jury  that  the  guilt 
of  the  defendant  might  be  established  by  proof  of  facts  and 
circumstances  from  which  it  might  be  reasonably  and  satis- 
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factorily  inferred.  This  instruction  was  palpably  erroneous 
as  there  could  be  no  conviction  unless  there  was  proof  of  the 
defendant's  guilt  beyond  a  reasonable  doubt. 

For  the  errors  above  mentioned  the  judgment  of  the  court 
below  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois,  Defendant  in  Error,  v. 

Nick  Doschio,  Plaintiff  in  Error. 

1.  Dbam-shops — when  indictment  sufficient.  An  indictment  charging 
the  selling  of  intoxicating  liquor  in  anti-saloon  territory  is  sufficient 
notwithstanding  it  does  not  negative  the  exceptions  referred  to  in  the 
statute. 

2.  Dbam-shops — what  competent  to  establish  territory  as  anti-saloon. 
The  town  record  showing  the  particular  territory  is  anti-saloon,  is 
competent  to  establish  such  fact. 

3.  Appeals  and  ebbobs — when  remarks  of  trial  court  not  subject 
to  review.  Remarks  complained  of  are  not  subject  to  review  in  the 
absenee  of  exception  having  been  preserved  thereto. 

Prosecution  for  unlawful  sale  of  intoxicating  liquor.  Error  to  the 
County  Court  of  Franklin  county;  the  Hon.  Thomas  J.  Myebs,  Judge, 
presiding.  Heard  in  this  court  'at  the  March  term,  1910.  Affirmed. 
Opinion  filed  August  6,  1910. 

MoNEYHAM  &  Seebeb  and  Thomas  J.  Layman,  for  plain- 
tiflF  in  error. 

G.  A.  Hickman,  for  defendant  in  error. 

Mb.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

At  the  November  term  of  the  circuit  court  of  Franklin 
county,  an  indictment  of  two  counts  was  returned  by  the 
grand  jury  against  Nick  Doschio,  plaintiff  in  error,  charging 
him  with  selling  intoxicating  liquor  in  anti-saloon  territory 
in  said  county,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided.     The  court  overruled  a  motion  to 
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quash  the  indictment  and  upon  the  trial  the  jury  returned  a 
verdict  of  guilty  under  the  first  count  of  the  indictment. 
Motions  for  a  new  trial  and  in  arrest  of  judgment  having 
been  overruled,  the  court  sentenced  Doschio  to  thirty  days  in 
the  county  jail,  and  to  pay  a  fine  of  $100  and  the  costs  of 
suit. 

Plaintiff  in  error  contends  that  the  indictment  should  have 
been  quashed  for  the  reason  that  it  failed  to  negative  that 
portion  of  the  dram-shop  act  of  1907,  which  provides,  "Noth- 
ing in  this  act  shall  be  construed  to  forbid  or  prevent  the 
sale  within  anti-saloon  territory  by  druggists  to  whom  per- 
mits or  licenses  therefor  have  been  duly  granted  in  the  man- 
ner provided  by  law,  of  liquor  for  medicinal,  mechanical, 
sacramental  and  chemical  purposes  only'^  etc.  Eev.  Stat. 
(Hurd  1908)  chap.  43  par.  42. 

We  are  of  opinion  it  was  not  necessary  for  the  indictment 
to  negative  the  exception  in  the  law  above  referred  to  and 
have  hitherto  so  held  where  the  same  question  was  raised 
under  a  similar  indictment  People  v.  Evoldi,  152  111. 
App.  658. 

Plaintiff  in  error  further  asserts  as  reasons  why  the  judg- 
ment should  be  reversed,  that  the  court  made  remarks  upon 
the  trial  prejudicial  to  his  case,  that  improper  evidence  was 
admitted,  that  certain  instructions  given  for  the  people  were 
erroneous  and  the  evidence  did  not  sustain  the  verdict. 

Winstead,  the  principal  witness  for  the  people,  when 
asked  by  one  of  the  attorneys  for  the  defendant,  "Who  else 
did  you  see  drinking  in  there  besides,"  another  person  named, 
started  to  answer  but  was  interrupted  by  the  court  with 
the  remark,  "Tell  him  right,  don't  make  any  difference 
who  they  are  if  you  have  seen  the  mayor  and  city  council 
drink  in  there  tell  it  right  out"  and  the  witness  thereupon 
answered,  "I  have  seen  some  of  the  city  council  drink  in 
there."  The  remark  of  the  court  cannot  be  commended  or 
approved  but  even  if  it  could  be  considered  materially  prej- 
udicial under  all  the  circumstances  of  this  case,  plaintiff 
in  error  cannot  avail  himself  of  it  here  for  the  reason  that 
no  objection  was  made  to  the  remark  at  the  time. 
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The  criticism  in  regard  to  the  evidence,  is  that  the  court  im- 
properly admitted  the  record  of  the  town  clerk  tending  to 
show  that  the  place  where  the  liquor  was  said  to  have  been 
sold,  was  in  anti-saloon  territory,  on  the  ground  that  it  was 
not  such  a  record  as  required  by  the  statute.  It  is  provided 
by  the  statute  referred  to  (Eev.  Stat.  Hurd  1908,  chap.  43, 
par.  31)  that  "the  clerk  shall  record  in  a  well  bound  book 
to  be  kept  in  his  office  by  himself  and  his  successors,  the 
result  of  the  vote  upon  said  proposition  and  such  result  may 
be  proved  in  all  courts  and  in  all  proceedings  by  such  record 
or  by  the  official  certificate  of  the  clerk  and  in  cases  where 
such  a  record  or  certificate  shows  that  a  majority  of  the 
legal  voters  voting  upon  said  proposition  voted  'yes'  the  same 
shall  be  prima  facie  evidence  that  the  political  subdivision  to 
which  such  vote  was  applicable  has  become  anti-saloon  terri- 
tory." The  record  referred  to,  which  was  said  to  be  the  town 
record  of  the  town  of  Frankfort  in  said  Franklin  county, 
appears  from  the  evidence  to  have  been  produced  on  the 
trial,  but  it  is  not  included  in  the  record  made  up  in  this 
case  and  as  we  have  no  opportunity  of  inspecting  it,  we  can- 
not say  whether  or  not  it  was  such  a  record  as  was  contem- 
plated by  the  statute  in  question. 

Page  29  of  the  record  however  was  admitted  and  read  in 
evidence  and  is  contained  in  the  record.  The  only  objection 
made  to  it  was  that  the  town  record  of  which  it  was  a  part, 
was  not  such  a  record  as  was  required  by  statute.  Said  page 
as  read,  contains  a  statement  of  the  result  of  the  vote  upon 
the  question  of  "anti-saloon  territory''  which  seems  to  have 
fully  satisfied  the  requirements  of  the  statute. 

The  objections  to  the  instructions  given  on  behalf  of  the 
people  are  of  minor  importance  and  do  not  seem  to  us  to  be 
well  founded.  As  to  the  sufficiency  of  the  proof,  one  witness, 
Winstead,  formerly  the  village  marshal,  swore  positively  to 
a  number  of  violations  of  the  statute  as  charged  in  the  in- 
dictment. On  the  other  hand  the  defendant  testified  that 
he  had  some  four  or  five  months  prior  to  the  finding  of  the 
indictment  in  this  case  pleaded  guilty  to  the  same  charge 
before  a  justice  of  the  peace,  been  fined  and  paid  his  fine 
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and  einoe  that  time  had  not  sold  heer  or  whiskey  to  anybody. 
Other  evidence  was  introduced  which  tended  to  contradict 
said  witness  for  the  people,  in  some  of  the  details  testified 
to  by  him,  but  it  was  for  the  jury  to  say  where  the  truth  lay 
and  upon  a  consideration  of' all  the  fcusts  and  circumstances 
in  the  record,  we  think  the  verdict  was  fully  justified. 

The  judgment  of  the  court  below  will  accordingly  be 
affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in  Error,  v. 
Fred  Steinhauer,  Plaintiff  in  Error, 

1.  Dbaic-shops — ichat  constitutes  unlawful  selling  of  liquor  in  (mti- 
saloon  territory.  By  virtue  of  the  act  of  1907  the  taking  of  orders 
for  the  sale  and  delivery  of  intoxicating  liquor  within  anti-saloon 
territory  is  an  unlawful  selling  within  the  meaning  of  the  statute. 

2.  Dbak-shops — what  instructions  properly  refused  in  prosecution 
for  unlawfully  selling  intooficating  liquor  in  anti-saloon  territory.  An 
instruction  is  properly  refused  in  such  prosecution  which  is  not  in  ac- 
cord with  the  statute. 

Prosecution  for  unlawful  sale  of  intoxicating  liquor.  Error  to  the 
County  Court  of  Fayette  county;  the  Hon.  John  H.  Webb,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1910.  Affirmed.  Opin- 
ion filed  August  6,  1910. 

John  A.  Bingham  and  E.  B.  Spubgeon,  for  plaintiff  in 
error. 

Will  P.  Welkek  and  Albert  &  Mathbny,  for  defendant 
in  error. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion  of 
the  court. 

The  state's  attorney  of  Fayette  county  filed  an  informa- 
tion, containing  four  counts,  against  plaintiff  in  error,  Fred 
Steinhauer,  charging  him  with  a  violation  of  the  law  in  re- 
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lation  to  anti-saloon  territory.  He  was  found  guilty  by  a 
jury  under  the  first  two  counts  of  the  information,  which 
charged  him  with  the  sale  of  intoxicating  liquors  in  said 
territory,  and  sentenced  by  the  court  to  the  jail  of  the  county 
for  twenty  days  and  to  pay  a  fine  of  $100  and  the  costs. 

At  the  trial  the  proofs  showed  that  Steinhauer  kept  a 
saloon  in  Altamont  and  that  he  shipped  intoxicating  liquor 
by  express  to  customers  at  Yandalia,  which  is  admitted  by 
both  sides  to  be  located  in  anti-saloon  territory ;  that  one  day 
in  the  summer  of  1909,  Steinhauer  was  on  a  train  at  the 
depot  in  Yandalia,  starting  home,  when  Charles  Kurtz,  a 
resident  of  Yandalia  gave  him  a  dollar  and  told  him  to  send 
over  a  half  gallon  of  whiskey,  and  that  on  the  same  or  the 
next  day  Kurtz  received  the  whiskey  at  the  express  office  in 
Yandalia;  that  in  October,  1908,  Floyd  Miller,  also  a  resi- 
dent of  Yandalia,  had  a  conversation  with  Steinhauer  in 
Yandalia  in  which  Miller  ordered  a  half  gallon  of  whiskey ; 
that  Miller  afterwards  received  the  whiskey  by  express  at 
Yandalia  and  later  paid  Steinhauer  for  the  same. 

Section  12  of  the  Act  of  1907  in  relation  to  anti-saloon 
territory,  provides  that  "whoever  shall  by  himself  or  another, 
either  as  principal,  clerk  or  servant,  directly  or  indirectly, 
sell,  barter  or  exchange  any  intoxicating  liquor  in  any  quan- 
tity whatever,  within  the  limits  of  any  political  subdivision 
or  district  of  this  state,  while  the  same  is  anti-saloon  terri- 
tory" shall  be  subject  to  fine  or  imprisonment  or  both.  Sec- 
tion 13  of  the  same  Act  provides,  that  the  taking  of  orders 
within  anti-saloon  territory  for  the  sale  or  delivery  of  any 
intoxicating  liquor,  shall  be  held  to  be  an  unlawful  selling. 

The  proofs  showed  beyond  a  reasonable  doubt,  the  two 
instances  of  the  sale  of  intoxicating  liquors  by  Steinhauer  in 
anti-saloon  territory,  above  referred  to. 

It  is  contended  however  by  plaintiff  in  error  that  the  sale 
of  an  article  contemplates  also  the  delivery  and  that  the 
delivery  in  this  case  should  be  held  as  having  taken  place  at 
Altamont,  where  his  saloon  was  located  and  where  he  de- 
livered the  liquor  to  the  express  company.  The  argument 
of  plaintiff  in  error  is  almost  entirely  devoted  to  the  ques- 
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tion  of  the  place  of  delivery  and  many  authorities  are  cited 
by  him  upon  that  subject  Whatever  the  common  law  might 
be  upon  this  subject,  or  whatever  may  have  been  held  in  this 
state  or  other  jurisdictions  under  other  statutes,  is  im- 
material, however,  and  not  necessary  for  us  to  consider 
here. 

This  prosecution  ^is  brought  under  the  anti-saloon  territory 
Act  of  1907  and  the  act  itself  provides,  as  above  stated,  that 
the  taking  of  orders  for  the  sale  or  delivery  of  intoxicating 
liquor  within  such  territory,  shall  be  held  to  be  an  unlawful 
selling.  In  this  case  the  order  for  the  liquor  was  taken  and 
the  money  paid  in  anti-saloon  territory,  which  clearly  con- 
stituted the  transaction  a  sale  under  the  provisions  of  the 
statute. 

PlaintiflF  in  error  complains  of  the  refusal  of  his  instruc- 
tion No.  4  which  told  the  jury  that  there  could  be  no  con- 
viction unless  they  believed  from  the  evidence  beyond  all 
reasonable  doubt,  that  Steinhauer  both  sold  and  delivered 
the  intoxicating  liquor  in  the  town  of  Vandalia.  This  in- 
struction was  properly  refused  for  the  reason  that  it  is  not 
in  accordance  with  the  statute,  under  which  this  informa- 
tion was  filed. 

The  criticism  made  by  plaintiff  in  error  of  the  instruc- 
tions given  for  the  people  is  also  based  upon  the  theory  that 
they  failed  to  define  a  sale  of  liquor  in  prohibited  territory 
as  including  a  delivery  thereof  in  the  same  territory  which, 
as  we  have  above  seen,  is  not  required  under  the  statute  in 
question. 

The  evidence  in  this  case  required  the  jury  to  render  a 
verdict  of  guilty.  There  was  no  reversible  error  committed 
in  the  trial  of  the  cause  and  the  judgment  of  the  court  below 
will  therefore  be  affirmed. 

Affirmed. 
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J.  L.  Smith,  Appellee^  v.  The  Hartford  Fire  Insurance  Com- 
pany, Appellant. 

J.  L.  Smithy  Appellee,  v.  The  American  Central  Insurance 

Company,  Appellant. 

Consolidated  for  Hearing. 

1.  RcFDBifATioN — koto  mu8t  he  ohiained.  Reformation  of  documents 
can  only  be  had  in  a  court  of  equity  and  cannot  be  accomplished  by 
evidence  adduced  at  law. 

2.  Insurance — effect  of  cancelation.  If  policies  of  insurance  have 
been  canceled  and  cancelation  receipts  executed  and  delivered,  a  re- 
covery will  not  be  sustained. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Franklin  county; 
the  Hon.  William  H.  Green,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1909.     Reversed.     Opinion  filed  August  5,  1910. 

BaRCLEY,    FaUNTELEOY,    &    CULI-EN,    W.    H.    Wn.LIAMS, 

Thomas  J.  Layman,  and  Bargee  &  Hicks,  for  appellants. 
W^  S.  Cantrell  and  Denison  &  Spiller,  for  appellee. 

Mr.  Presiding  Justice  Hiobee  delivered  the  opinion  of 
the  court. 

The  issues  in  the  two  cases  above  named  were  the  same 
and  it  was  agreed  in  the  court  below  that  the  two  should  be 
tried  by  the  same  jury  at  the  same  time,  and  that  said  jury 
might  return  a  separate  verdict  in  each  case.  The  evidence 
in  the  two  cases  was  practically  identical  and  the  jury  re- 
turned a  verdict  in  favor  of  appellee  in  each  case  for  the  sum 
of  $3,000. 

The  record  discloses  the  following  facts:  On  May  10, 
1906,  appellee  took  out  a  fire  insurance  policy  on  a  brick 
store  building  in  West  Frankfort,  Illinois,  in  each  of  appel- 
lant companies  for  three  years.  The  amount  of  the  insur- 
ance in  each  policy  was  $3,000  and  the  premiums  were 
the  same  in  each.     The  policies  were  identical   in  terms 
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and  each  contained  among  other  provisions  one  that  it  might 
be  canceled  by  the  insurance  company  upon  giving  five  days' 
notice  and  returning  the  unearned  portion  of  the  premium. 
On  January  1,  1909,  L.  C.  Dorris,  the  local  agent  of  both 
companies,  received  a  telegram  from  the  Hartford  Fire  In- 
surance Company  saying,  "Kindly  cancel  immediately  policy 
809,  Smith.    Present  occupancy  prohibited.''    On  the  same 
day  Dorris  called  upon  appellee  and  told  him  he  wanted  to 
cancel  the  policy.    Appellee  told  him  the  policy  was  in  a 
safety  box  at  the  bank  and  the  same  was  produced.     After 
Dorris  had  figured  up  the  amount  of  the  unearned  premium 
for  the  unexpired  time  on  that  policy,  he  stated  to  appellee 
that  the  American  Central  Insurance  Company  would  also 
want  to  cancel  its  policy  and  asked  appellee  to  get  it  so  that 
the  matter  oould  be  disposed  of  at  that  tima    Appellee  there- 
upon produced  the  latter  policy  and  it  being  found  upon  ex- 
amination that  both  policies  were  issued  on  the  same  day  for 
the  same  period  and  for  the  same  premium,  it  followed  that 
the  amount  of  the  unearned  premium  on  each  would  be  the 
same.    The  amount  due  to  appellee  on  each  policy  was  calcu- 
lated by  the  agent  to  be  $16.45  and  the  latter  thereupon  gave 
appellee  his  check  for  double  that  amount,  to  wit,  $32.90,  to 
cover  the  unearned  premiums  on  both  the  policies  for  the 
period  from  January  1,  1909,  to  the  date  of  their  expiration 
May  10,  1909.    In  return,  appellee  signed  a  cancellation  re- 
ceipt indorsed  on  the  back  of  each  policy  and  delivered  the 
policies  to  Dorris  who  returned  them  to  the  respective  com- 
panies.   The  cancellation  receipt  upon  the  policy  of  the  Hart- 
ford Fire  Insurance  Company,  was  as  follows: 

"Cancellation  receipt,  $16.45.  In  consideration  of  the 
.  sum  of  sixteen  and  45/100  dollars  to  me  paid  by  L.  C. 
Dorris  agent  of  the  Hartford  Fire  Insurance  Company  of 
West  Frankfort,  this  policy  is  hereby  acknowledged  canceled 
and  surrendered  to  the  said  company. 
Dated  1/1  1909. 

J.  L.  SmitL^ 

The  cancellation  receipt  indorsed  on  the  back  of  the  policy 
issued  by  the  American  Central  Insurance  Company  was  sub- 
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stantially  the  same  as  that  above  given,  but  it  contained  the 
additional  words  "Policy  No.  1705285  canceled  and  sur- 
rendered Jan.  1,  1909." 

The  property  in  question,  which  was  shown  to  have  been 
worth  $9,000  to  $10,000,  was  afterwards,  on  January  3, 
1^09,  destroyed  by  fire.  It  appeared  that  a  former  fire  had 
damaged  the  same  building  and  that  by  reason  thereof  both 
appellants  had  paid  appellee  insurance  upon  the  same  poli- 
cies here  in  question,  but  the  amount  paid  is  not  shown  by 
the  record.  Appellee,  through  his  attorneys,  gave  notice  of 
the  loss  under  date  of  January  18,  1909,  to  each  of  appel- 
lants and  some  twelve  days  later,  forwarded  to  them  the 
sworn  statements  in  proof  of  such  loss.  The  respective  com- 
panies refused!  to  pay  the  loss  for  the  reason  that  the  same 
had  occurred  after  the  cancellation  of  the  policies.  Nothing 
more  appears  to  have  been  done  in  reference  to  the  matter 
until  April  3,  1909,  when  appellee  sent  a  letter  to  the  home 
office  of  each  company,  stating  he  had  just  discovered  that 
the  agent  had  made  a  mistake  in  computing  the  amount  of 
the  return  premium  and  had  paid  him  62  cents  too  much 
in  each  case,  which  amount  appellee  remitted  to  the  respect- 
ive companies.  Six  days  later  appellee  brought  suits  on  the 
policies  and  notified  the  companies  to  produce  them.  To  the 
declaration  appellants  filed  the  general  issue  and  also  a 
special  plea,  setting  up  and  relying  upon  the  cancellation 
receipt,  the  payment  of  the  unearned  premium  and  the 
surrender  of  the  policies.  In  reply  appellee  alleged  that  the 
policies  contained  a  provision  they  should  be  canceled  by 
the  company,  by  giving  five  days'  notice  of  cancellation  and 
that  appellants  did  not  give  him  five  days'  notice  thereof 
before  the  happening  of  the  fire;  that  by  mistake  the  agent 
figured  the  unearned  premium  from  January  1st  to  the  ex- 
piration of  the  policies  instead  of  from  January  6th,  as  he 
should  have  done ;  that  appellee  did  not  know  of  such  mistake 
and  believed  that  his  policy  would  continue  in  force  and 
effect  for  a  period  of  five  days  from  the  date  on  which  he 
was  notified  by  the  agent  of  the  cancellation;  also  that  the 
consideration  of  $16.45   mentioned   in  the   receipt   was   a 
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mutual  mistake  of  the  parties;  that  the  true  consideration 
was  $15.83,  the  unearned  premium  on  the  policies  from 
January  5,  1909,  which  was  after  said  loss  by  fire  and  that 
appellee  received  no  consideration  for  any  waiver  of  his 
right  to  the  five  days'  notice. 

A  number  of  reasons  appear  from  the  record  why  this 
judgment  cannot  be  permitted  to  stand  but  it  will  be  sufli- 
cient  for  us  to  refer  to  one  only  as  that  appears  to  .us  to  dis- 
pose of  the  case. 

It  does  not  appear  from  the  evidence,  nor  is  it  contended 
by  appellee  that  any  fraud  whatever  was  used  by.Dorris, 
the  agent,  in  obtaining  the  cancellation  receipts.  These  re- 
ceipts, as  they  stand,  offer  a  complete  bar  to  actioiis  upon  the 
policies.  No  reason  is  shown  why  the  receipts  should  be 
treated  as  void.  The  court  below  admitted  testimony  which 
had  it  been  competent,  could  only  at  most,  have  tended  to 
correct  and  reform  the  instruments  so  as  to  make  them  take 
effect  at  a  later  date,  after  the  fire  had  occurred.  The  re- 
formation of  the  cancellation  receipts,  had  there  been  evi- 
dence to  sustain  it,  could  only  have  been  brought  about  in 
a  court  of  equity  and  could  not  be  accomplished  in  a  suit  at 
law.  Mercantile  Ins.  Co.  v.  Jaynes,  87  111.  199 ;  Chicago 
V.  Sexton,  115  id.  230  (243) ;  Cunningham  v.  Wrenn,  23  id. 
62. 

The  judgment  in  the  two  cases  here  considered  must  be 
reversed  and  as  the  cancellation  receipts  indorsed  upon  the 
policies,  introduced  by  appellee  in  evidence,  were  given  for 
a  valuable  consideration,  and  there  is  no  proof  or  claim  of 
fraud  concerning  the  obtaining  or  execution  of  the  same, 
they  present  in  their  present  condition  a  complete  bar  to  the 
actions,  the  causes  will  not  be  remanded. 

Reversed. 

Findings  of  facts  to  be  incorporated  in  the  judgment. 

We  find  that  the  cancellation  receipts  introduced  in  evi- 
dence in  the  above  causes,  were  obtained  and  executed  with- 
out fraud  and  for  a  valuable  consideration,  and  that  they 
constitute  a  bar  to  the  right  of  action  claimed  by  appellee  in 
both  cases. 
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G.  P.  Springfield,  Appellee,  v.  City  of  Granite  City,  Appel- 
lant. 

Evidence — compeyncy  of  admissions  against  interest.  Evidence 
which  is  material  and  relevant  and  tends  to  contradict  a  party  as  to 
the  extent  of  injuries  claimed  to  have  been  received,  is  competent,  and 
its  exclusion  is  ground  for  reversal. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Madison  county;  the  Hon  W.  E.  Hadley,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1910.  Reversed  and  remanded.  Opin- 
ion filed  August  5,  1910. 

M.  K.  Sullivan,  for  appellant. 
J.  M.  Bandy,  for  appellee. 

Mb.  Justice  Shirley  delivered  the  opinion  oif  the  court. 

The  declaration  consisted  of  one  count  charging  that  appel- 
lant wrongfully  permitted  B  street  in  its  city  to  be  unsafe 
for  travel;  that  it  permitted  a  large  rock  to  be  and  remain 
in  said  street  and  that  appellee  while  running  after  some  boys 
in  the  exercise  of  due  care  ran  over  the  roclc,  fell  and  was  in- 
jured. 

Upon  a  plea  being  filed  traversing  the  declaration  the 
cause  was  submitted  to  a  jury  and  resulted  in  a  verdict  and 
judgment  for  appellee  for  the  sum  of  $1,000. 

The  alleged  errors  relied  upon  for  a  reversal  of  the  judg- 
ment  are,  that  the  court  erred  in  overruling  a  motion  for  a 
new  trial;  in  giving  and  refusing  instructions  and  in  ex- 
cluding proper  evidence  offered  on  behalf  of  appellant. 

Taking  the  instructions  as  a  series  we  think  they  fairly 
present  the  law.  We  are  of  opinion,  however,  the  court  erred 
in  excluding  proper  and  competent  evidence  offered  by  appel- 
lant 

The  circumstances  made  the  question  of  the  reasonable 
care  used  by  appellee,  as  well  as  the  extent  of  his  injuries 
resulting  from  the  alleged  fall  and  in  what  manner  he  re- 
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ceived  them  and  the  credit  to  be  given  his  testimony,  very 
material. 

The  appellee  testified  in  chief  that  he  was  at  the  time  em- 
ployed on  the  police  force  of  appellant  and  in  the  line  of  his 
duty  was  running  to  overtake  several  bojs  whom  he  had 
caught  in  the  act  of  meddling  with  a  street  light,  when  he 
fell  over  a  stone  that  had  been  left  in  the  street  several 
months,  and  as  a  result  of  the  fall  he  had  a  serious  rupture 
which  had  incapacitated  him  and  from  which  he  had  not 
recovered ;  that  the  stone  was  a  foot  and  a  half  thick,  a  foot 
wide  and  two  feet  long;  that  it  was  on  a  street  within  his 
beat,  where  he  had  frequently  seen  it  and  knew  its  location, 
that  the  accident  occurred  about  nine  P.  M.  with  a  street 
light  125  feet  away,  and  that  he  received  his  injury  the  same 
evening  of  the  day  he  had  returned  from  Kentucky  where  he 
had  been  on  a  visit. 

On  cross  examination  he  was  asked  if  within  a  day  or  two 
after  he  returned  from  Kentucky  he  had  not  stated  to  Robert 
Martin,  one  of  the  fire  chiefs  of  Granite  City,  that  he  did 
not  get  back  from  Kentucky  until  a  day  late  for  the  reason 
that  he  met  a  woman  in  St.  Louis  and  stayed  all  night  with 
her  and  that  he  had  intercourse  with  her  all  night  and  the 
next  day,  and  that  on  his  return  to  Granite  City  the  next  day 
he  found  there  was  something  wrong  with  his  sexual  organs. 
Appellee  denied  making  this  statement  Appellant  called 
Martin  as  a  witness  and  offered  to  prove  by  him  that  appellee 
did  make  such  statement  and  in  addition  thereto  that  appellee 
complained  of  an  injury  about  the  scrotum  and  stated  it  was 
occasioned  by  his  sexual  intercourse  the  night  befora  This 
proposed  testimony  was  objected  to  by  appellee  and  the  objec- 
tion sustained.  The  question  to  Martin  comprehended  some- 
thing more  than  the  question  asked  appellee  in  laying  the 
foundation  for  impeachment,  and  was  objectionable  on  that 
greund  for  the  purpose  of  impeachment,  and  the  objection 
was  preperly  sustained.  Appellant  then  offered  to  prove 
these  alleged  facts  by  the  witness  Martin  which  was  objected 
to  and  the  objection  sustained. 

We  think  this  testimony  was  relevant    It  tended  to  contra- 
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diet  the  witness  as  to  the  extent  of  his  injuries  received  from 
the  alleged  fall. 

The  testimony  being  relevant  and  material  it  was  ad- 
missible if  not  by  way  of  impeachment  then  as  a  statement 
or  admission  made  by  a  party  to  the  suit. 

To  exclude  it  in  this  case  was  highly  prejudicial  to  appel- 
lant, and  the  judgment  should  be  reversed  and  the  cause  re- 
manded for  another  trial. 

Reversed  and  remanded. 


James  Dangerfield,  Administrator,  Defendant  in  Error,  v. 

George  Hope,  Plaintiff  in  Error. 

1.  Evidence — effect  of  admissiona.  Evidence  of  admissions  and  dec- 
larations is  not  as  a  rule  the  most  satisfactory;  verbal  statements 
are  liable  to  be  misstated  or  distorted  and  in  cases  of  the  statements  of 
deceased  persons  they  are  liable  to  abuse. 

2.  Instbuctiows — must  not  single  out  particular  evidence.  An  in- 
struction should  not  single  out  any  evidentiary  facts  which  with  other 
facts  go  to  prove  the  main  and  controlling  fact;  such  instructions  are 
in  the  nature  of  arguments  from  the  court  and  should  not  be  given. 

3.  Appeals  and  erbobs — when  remarks  of  counsel  not  subject  to 
review.  In  order  to  review  remarks  of  counsel  alleged  as  improper 
an  objection  should  be  made  thereto  and  a  ruling  obtained  upon  such 
an  objection  and  an  exception  preserved  to  such  ruling  if  adverse. 

Assumpsit.  Error  to  the  Circuit  Court  of  Williamson  county;  the 
Hon  T.  M.  Habbis,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1010.    Affirmed.    Opinion  filed  August  5,  1910. 

Pillow,  Smith  &  Stone,  for  plaintiflF  in  error. 

Keelt,  Gaiximobe,  Cook  &  Potteb,  for  defendant  in 
error. 

Mb.  Justice  Shibley  delivered  the  opinion  of  the  court. 

Defendant  in  error,  James  Dangerfield,  as  administrator 
of  the  estate  of  Hannah  L.  Dangerfield,  brought  an  action  in 
assmnpsit  against  plaintiff  in  error,  George  Hope,  to  recover 
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moneys  alleged  to  have  been  loaned  to  plaintiff  in  error  by 
the  intestate  in  her  lifetime. 

Upon  a  trial  there  was  a  verdict  and  judgment  against 
Hope  for  the  sum  of  $733.65,  to  review  which  this  writ  of 
error  is  prosecuted. 

A  number  of  errors  arc  assigned  upon  the  record  but  the 
brief  of  plaintiff  in  error  complains  only  of  some  of  them 
and  they  will  be  considered  in  their  order. 

First.  It  is  contended  the  verdict  was  against  the  evidence, 
as  the  weight  of  the  evidence  showed  the  money  claimed  by 
the  administrator  was  a  gift.  It  appeared  that  the  intestate 
was  a  widow  leaving  at  the  time  of  her  death  six  sons  and 
three  daughters.  Among  her  daughters  was  Eliza  Hope,  the 
wife  of  plaintiff  in  error,  who  with  her  husband  resided  at 
Johnston  City,  in  Williamson  County,  and  the  intestate 
resided  and  made  her  home  with  them. 

Prior  to  Hannah  Dangerfield's  death  which  occurred 
August  14,  1908,  she  sold  some  land,  and  after  discharging 
a  mortgage  upon  the  land,  she  had  left  of  the  purchase  money 
$1,950.  Of  this  money  she  placed  in  the  bank  at  Johnston 
City  on  March  14,  1908,  $1,454.  What  became  of  the 
balance  of  the  money  she  had  does  not  appear.  Afterwards 
she  expended  about  $400  on  a  small  house  and  lot. 

After  her  death  the  administrator  found  no  money  among 
her  effects  and  upon  a  citation  being  issued  to  plaintiff  in 
error  he  testified  in  the  probate  court. 

It  appeared  from  the  evidence  and  it  is  admitted  by  plain- 
tiff in  error  that  during  her  lifetime  and  shortly  prior  to  her 
death  the  intestate  paid  a  building  association  a  note  secured 
by  a  mortgage  upon  the  property  of  plaintiff  in  error,  thereby 
releasing  the  property  from  the  lien.  The  amount  paid  was 
the  sum  of  $733.65,  being  the  same  amount  recovered  in  this 
case  and  which  it  is  claimed  was  a  gift. 

Aside  from  the  admitted  fact  that  the  deceased  did  pay  the 
amount  of  the  note  and  satisfy  the  lien  of  the  mortgage,  the 
evidence  as  to  the  character  of  the  transaction  rests  in  alleged 
statements  and  declarations  made  by  her  concerning  her  in- 
tentions and  her  relations  to  her  children,  and  of  alleged 
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admissions  made  by  Hope  that  he  had  borrowed  the  money 
from  her  and  expected  to  pay  it  back  with  interest.  Evi- 
dence of  admissions  and  declarations  is  not  as  a  rule  the  most 
satisfactory;  verbal  statements  are  liable  to  be  misstated  or 
distorted  and  in  cases  of  the  statements  of  deceased  persons 
they  are  liable  to  abuse. 

"Evidence  of  alleged  admissions  by  a  deceased  person 
should  be  received  with  great  caution  as  such  evidence  is 
the  most  dangerous  that  can  be  admitted  and  the  most  liable 
to  abuse."  Bragg  vs.  Geddes,  93  111.  39 ;  Laurence  v.  Laur- 
ence, 164  id.  367. 

Ozment  was  the  cashier  of  the  bank  where  deceased  kept 
her  money  and  his  testimony  was  that  when  she  checked  out 
the  $733.65  she  told  him  she  was  clearing  the  property  up 
and  giving  it  to  plaintiff  in  error. 

Pillow,  the  secretary  of  the  building  association  to  whom 
she  made  the  payment,  testified  that  she  said  Eliza,  her 
daughter  the  wife  of  plaintiff  in  error,  had  helped  her  make 
what  she  had,  that  she  was  paying  off  the  debt  for  her,  was 
giving  it  to  her,  and  thought  she  should  have  it,  and  the 
witness  Felts  testified  he  heard  her  say  she  gave  her  daughter 
and  son-in-law  the  money  to  pay  a  mortgage  on  their  place, 
and  Delia  Kinser  stated  the  deceased  had  told  her  that  she 
intended  her  daughter  Eliza  to  have  what  she  had. 

It  was  testified  by  several  witnesses  that  in  a  citation  pro- 
ceeding in  the  probate  court  involving  this  matter  plaintiff 
in  error  testified  there  that  he  borrowed  the  money  from  the 
deceased  and  agreed  to  pay  her  the  same  interest  the  bank 
paid.  This  was  the  testimony  of  Edwin,  Thomas  and  James 
Dangerfield,  and  also  of  J.  L.  IMcKay  who  were  present  at 
the  hearing.  Thomas  Dangerfield  further  testified  plaintiff 
in  error  had  told  him  repeatedly  the  same  thing.  Plaintiff 
in  error  denied  these  statements  and  was  corroborated  by 
others  witnesses,  but  if  they  were  true  the  transaction  was 
not  a  gift.  It  was  a  matter  for  the  jury  who  heard  the  wit- 
nesses and  saw  them  to  determine,  and  their  finding,  al- 
though the  testimony  disclosed  other  circumstances  which 
Vol.  clvii. — 5. 
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tended  to  show  a  disposition  on  the  part  of  the  deceased  to 
make  the  gift,  such  as  making  her  home  with  plaintiff  in 
error  and  allowing  him  to  freely  check  upon  her  account  in 
the  bank,  will  not  be  disturbed. 

Second.  It  is  urged  there  was  error  in  giving  on  behalf 
of  defendant  in  error  the  following  instruction : 

"You  are  instructed  that  though  you  may  believe  from  the 
weight  of  the  evidence  that  Eliza  Hope,  wife  of  the  defendant, 
by  her  service  to  her  mother,  Hannah  L.  Dangerfield,  did  in 
some  degree  contribute  to  the  acquiring  of  this  money  men- 
tioned in  this  suit  yet  this  fact  alone  would  not  raise  for  her 
such  an  interest  in  the  estate  of  said  Hannah  L.  Dangerfield 
as  can  be  settled  in  this  suit." 

It  is  true  that  assistance  of  the  daughter  Eliza  in  acquiring 
the  money  was  not  such  an  interest  in  her  as  could  be  settled 
in  this  suit.  It  was  a  mere  evidentiary  fact  based  on  some 
of  the  evidence.  The  court  might  have  refused  it  for  the 
reason  that  an  instruction  ought  not  to  single  out  an  evi- 
dentiary fact  which  with  other  facts  go  to  prove  the  main  or 
controlling  fact.  Such  instructions  are  in  the  nature  of 
arguments  from  the  court  and  should  not  be  given. 

We  do  not  agree  the  instruction  virtually  told  the  jury  to 
disregard  such  evidence,  and  in  effect  it  was  harmless. 

Third.  Complaint  is  made  of  the  remarks  of  counsel  for 
defendant  in  error  in  his  closing  argument  to  the  jury. 

As  there  was  no  objection  to  the  remarks  and  no  ruling  of 
the  court  thereupon  to  which  exception  was  or  could  be  taken, 
the  question  is  not  presented  by  the  record  in  this  court. 
Holloway  v.  Johnson,  129  HI.  367.  Where  a  gift  is  claimed 
it  should  be  established  by  clear  proof. 

"The  law  requires  that  a  gift  whether  direct  or  in  trust 
shall  be  established  by  clear  proof  and  no  uncertainty  shall 
exist  either  as  to  the  subject  or  object  of  the  gift."  Bamum 
Exr.  V.  Keed,  136  111.  388. 

We  are  of  opinion  no  reversible  error  appears  in  this 
record  and  the  judgment  will  be  affirmed. 

Affirmed. 
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Nick  Romeo,  Administrator,  Appellee,  v.  The  Western  Coal 

&  Mining  Company,  Appellant. 

1.  iNSTBUcnoNS — when  upon  applicability  of  assumed  risk  rule  er- 
roneously refused.  Held,  that  an  instruction  was  property  refused 
which  was  to  the  effect  that  if  it  was  the  duty  of  the  deceased  and 
others  to  clean  up  falls  and  take  down  overhanging  rock  and  slate 
and  make  dangerous  places  safe  and  that  he  was  so  engaged,  then  the 
rule  of  law  which  requires  the  master  to  use  reasonable  care  to  furnish 
the  servant  a  reasonably  safe  place  to  work  had  no  application  and 
the  servant  assumed  the  risk  of  the  dangers  of  the  employment. 

2.  Instructions — must  he  predicated  upon  evidence,  A  modification 
of  an  instruction  material  in  character  which  is  not  predicated  upon 
any  evidence  in  the  cause  is  erroneous. 

3.  Damages — what  recoverable  in  death  case  where  next  of  kin 
are  collateral  kindred,  *'If  the  next  of  kin  are  collateral  kindred  of  the 
deceased  and  have  not  been  receiving  from  him  pecuniary  assistance 
and  are  not  in  a  situation  to  require  it,  it  is  immaterial  how  near  the 
relationship  may  be,  only  nominal  damages  can  be  given  because  there 
has  been  no  pecuniary  injury." 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Williamson  county;  the  Hon.  A.  W.  Lewis, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1910.  Re- 
versed and  remanded.    Opinion  filed  August  5,  1910. 

William  H.  Wabdeb  and  L.  O.  Whitnel,  for  appellant. 

William  W.  Clemens  and  Benjamin  W.  Pope,  for 
appellee. 

Mr.  Justice  Shibley  delivered  the  opinion  of  the  court 
Appellee  brought  an  action  on  the  case  against  appellant 
to  recover  damages  for  negligently  causing  the  death  of  appel- 
lee's intestate,  Bruno  Gareffa. 

The  declaration  with  its  several  amendments  contained 
three  counts.  Each  count  avers  deceased  was  employed  in 
the  coal  mine  of  appellant,  in  the  first  count  in  removing 
coal  dirt,  rock,  slate  and  other  substances  from  an  entry,  in 
the  second  that  he  was  employed  to  clean  up  falls  of  rock  and 
other  substances  from  rooms  and  entries  and  in  the  third 
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couiit  that  he  was  employed  in  cleaning  an  entry,  and  re- 
moving therefrom  certain  substances  which  had  fallen  from 
the  roof.  Each  count  avers  a  duty  upon  appellant  to  have 
furnished  the  deceased  a  reasonably  safe  place  to  work,  and 
for  a  breach  of  such  duty  it  is  averred  that  there  were  above 
and  over  the  entry  in  which  deceased  was  at  work  loose  rock, 
slate  and  dirt,  unsupported  and  dangerous,  of  which  appel- 
lant had  notice,  and  which  were  unknown  to  deceased. 

Each  count  except  the  third  further  avers  a  negligent 
order  to  deceased  by  appellant  to  work  in  clearing  up  loose 
rock,  etc.,  in  such  dangerous  place  in  the  entry,  and  further 
avers  that  while  cleaning  up  the  rock,  slate  and  dirt  which 
had  fallen  in  said  entry  beneath  said  dangerous  roof,  in  the 
exercise  of  care  for  his  own  safety  a  large  amount  of  rock, 
slate  and  dirt  fell  upon  the  deceased  from  said  roof  and  he 
was  thereby  killed. 

Appellant's  contention  here  is  that  the  trial  court  com- 
mitted error  in  giving  and  refusing  instructions;  in  giving 
expression  to  improper  and  prejudicial  remarks  in  presence 
of  the  jury,  and  that  the  damages  recovered  were  excessive. 

It  is  insisted  it  was  shown  by  evidence  that  it  was  the 
duty  of  the  deceased  in  the  line  of  his  employment  to  make 
dangerous  places  safe  in  appellant's  mine  and  that  the  court 
erred  in  ignoring  this  feature  of  the  case  in  the  instructions 
given  for  appellee,  and  refusing  all  instructions  asked  by 
appellant  based  upon  such  alleged  duty. 

The  testimony  showed  that  appellant  had  gangs  of  men 
whose  duty  it  was,  when  a  fall  occurred  in  an  entry,  to  clean 
up  and  remove  the  rock,  slate  and  debris  which  had  fallen 
in  order  that  the  entry  might  be  made  passable,  and  also  to 
make  the  roof  safe  by  taking  down  any  loose  overhanging 
material,  or  to  timber  up  the  roof  to  prevent  further  falls, 
or  to  do  both  if  necessary  to  make  the  place  safe  for  the 
passage  of  men  and  animals.  The  object  of  removing  the 
debris  and  caring  for  the  roof  was  to  make  the  place  safe. 
To  accomplish  this  appellant  had  both  rock  men  and  timber 
men;  the  rock  men  to  remove  the  fallen  debris,  and  the 
timber  men  to  put  up  the  timber  supports  if  necessary. 
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The  deceased  was  one  of  the  rock  gang  and  had  nothing 
to  do  with  timbering  and  putting  up  supports,  and  while 
there  seemed  to  have  been  a  division  of  labor  between  the 
men  who  cleaned  up  and  those  who  timbered,  and  put  up  the* 
supports,  the  main  purpose  of  both  kinds  of  labor  as  the 
evidence  tends  at  least  to  show,  was  to  make  the  place  where 
the  fall  had  occurred  safe. 

The  overhanging  rock  and  material  left  in  the  roof  in  case 
of  a  fall  was  examined  and  tested  by  sounding  and  striking 
it  with  a  pick  and  if  found  to  be  loose  or  in  danger  of  falling 
it  was  taken  down,  or  if  it  was  not  feasible  to  take  it  down  it 
was  supported  by  timbers.  In  this  case  it  was  being  sounded 
and  examined  by  Buck  who  was  the  pit  boss  and  who  had 
control  over  the  rock  gang.  At  the  time  Buck  was  sounding 
it,  it  fell  upon  the  deceased,  who  with  others  of  the  rock  gang 
had  for  some  minutes  been  cleaning  up  the  fallen  debris.  The 
witness  TJzytes  was  a  timber  man  who  testified  that  his  busi- 
ness was  to  make  safe  the  dangerous  places,  that  on  this 
occasion  Buck  directed  the  witness  to  go  to  the  place  and 
clean  up  the  slate  and  to  timber  up  afterwards  and  that  he 
worked  with  the  other  men  cleaning  up,  and  was  so  working 
when  the  rock  fell.  There  was  evidence  that  when  rock  men 
went  to  a  fall  it  was  usual,  customary  and  practical  for  them 
to  sound  the  roof  to  see  whether  it  was  safe  before  cleaning 
up,  or  in  danger  of  further  falls,  and  if  in  danger  of  falling 
to  take  it  down. 

This  evidence  we  are  of  opinion,  shows  that  when  a  fall 
occurred  in  an  entry  it  left  a  dangerous  place  which  it  became 
necessary  to  make  safe,  and  to  accomplish  this  it-  was  neces- 
sary to  remove  the  fallen  rock,  slate  and  dirt-  out  of  the 
passageway,  take  down  the  loose  rock  and  slate  overhead  if 
possible,  and  then  if  necessary  to  support  the  roof  by  timber- 
ing, and  it  tends  at  least  to  show  that  all  persons  so  engaged 
tc^ther,  even  if  in  different  divisions  of  labor  as  rock  men 
and  timber  men  were  engaged  in  the  work  of  making  the 
place  safe.  The  evidence  shows  that  some  of  the  rock  men 
endeavored  with  sounding  and  picks  to  take  down  the  loose 
rock. 
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As  the  evidence  tended  to  show  that  deceased  was  so  en- 
gaged in  assisting  to  make  the  place  safe  at  the  time  he  was 
killed  appellant  had  the  right  to  have  the  court  instruct  the 
•jury  as  to  the  question  of  its  liability  in  such  case. 

The  fifth  refused  instruction  asked  by  appellant  advised 
the  jury  in  substance  that  if  it  was  the  duty  of  the  deceased 
and  others  to  clean  up  falls  and  take  down  overhanging  rock 
and  slate,  and  make  dangerous  places  safe,  and  that  he  was 
so  engaged,  then  the  rule  of  law  which  requires  the  master 
to  use  reasonable  care  to  furnish  the  servant  a  reasonably 
safe  place  to  work  had  no  application,  and  the  servant 
assumed  the  risk  of  the  dangers  of  the  employment.  To  the 
same  effect  was  the  sixth  instruction  asked  by  appellant  and 
refused. 

These  instructions  were  as  we  have  said  based  upon  the 
evidence ;  they  stated  a  correct  rule  of  law  and  it  was  error  to 
refuse  them.    Fessenden  v.  Doan,  188  111.  228. 

"When  a  piece  of  property  is  out  of  repair  the  men  who 
are  employed  in  making  it  safe  take  upon  themselves  what- 
ever of  added  risk  comes  from  the  existing  conditions  of  the 
place  or  work."  Bailey's  Personal  Injuries  relating  to  mas- 
ter and  servant,  Sec.  3022.  "The  rule  which  requires  the 
master  to  use  reasonable  diligence  to  furnish  a  reasonably 
safe  place  for  his  employees  to  work  has  no  application  to 
those  whose  duty  it  is  to  make  dangerous  places  safe." 
Kelleyville  Coal  Co.  v.  Bruzas,  223  111.   596. 

Instruction  number  one  as  asked  by  appellant  instructed 
the  jury  that  the  burden  was  upon  appellee  to  prove  that 
appellant  had  knowledge  of  the  dangerous  condition,  or  by 
the  exercise  of  reasonable  care  could  have  had;  that  the 
deceased  did  not  know  of  the  dangerous  condition  and  did 
not  have  equal  means  of  knowing  with  appellant.  The  in- 
struction was  modified  by  the  court  by  adding  "or  was  acting 
under  a  negligent  order  as  explained  in  other  of  these  in- 
structions." 

We  are  of  opinion  there  was  no  evidence  of  a  negligent 
order  upon  which  to  base  the  modification.  There  was  no 
order  of  any  sort  given  to  the  deceased.     The  only  evidence 
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of  any  direction  by  Buck  the  boss  was  to  the  timber  man 
TJzytes  to  whom  he  said :  "They  are  going  to  clean  up  and 
you  can  go  and  timber  up,"  and  further  "Go  ahead  and  clean 
up." 

There  was  evidence  that  the  deceased  stood  by  and  watched 
his  companions  make  an  effort  to  pull  down  the  overhanging 
rock  and  slate  before  it  fell  upon  him;  that  there  was  a 
large  fissure  or  crack  in  it,  and  that  it  was  apparent  it  was 
in  imminent  danger  of  falling.  This  evidence  tended  to  show 
he  had  full  knowledge  of  the  dangers,  and  with  such  know- 
ledge the  risk  of  remaining  under  it  would  be  assumed  unless 
excused  by  a  negligent  order.  In  the  absence  of  evidence 
of  any  order  to  deceased  there  waa  nothing  upon  which  to 
base  the  modification  and  it  was  erroneous.  As  a  discussion 
of  other  instructions  of  which  complaint  is  made  would  in- 
volve principles  already  considered  it  is  not  necessary  to 
consider  them. 

It  is  not  necessary  to  comment  upon  the  remarks  of  the 
trial  judge  to  which  exception  was  taken,  in  view  of  the 
conclusions  reached  by  the  court  in  this  opinion. 

The  court  on  behalf  of  appellee  gave  the  following  instruc- 
tion on  the  measure  of  damages: 

^TTou  are  instructed  that  the  next  of  kin  of  Bruno  Gareffa 
as  shown  by  the  undisputed  evidence  are  his  mother,  sister 
and  four  brothers  and  on  the  question  of  damages  if  you 
should  find  for  the  plaintiff  the  law  is  that  the  relatives  might 
reasonably  expect  to  derive  pecuniary  benefit  from  the  con- 
tinuation of  liie  life  of  the  deceased  and  in  arriving  at  the 
amount  of  damages  you  naay  take  into  consideration  such 
reasonable  expectation  of  b«iefits  from  the  continuation  of 
the  life  of  the  said  Bruno  Gareffa  as  far  as  the  same  appears 
from  the  evidence  in  the  casa" 

Except  the  mother,  the  relatives  left  by  deceased  were 
collateral  kindred.  He  was  twenty-seven  years  old  and  there 
is  no  evidence  that  the  collaterals  were  dependent  upon  him 
or  received  any  thing  from  him.  The  only  evidence  is  that 
he  sent  his  mother  $25  or  $30  each  month.     The  statute 
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makes  the  pecuniary  loss  of  the  widow  and  next  of  kin  the 
sole  measure  of  damages. 

"If  the  next  of  kin  are  collateral  kindred  of  the  deceased 
and  have  not  been  receiving  from  him  pecuniary  assistance 
and  are  not  in  a  situation  to  require  it,  it  is  immaterial  how 
near  the  relationship  may  be,  only  nominal  damages  can  be 
given  because  there  has  been  no  pecuniary  injury."  C.  &  A. 
K.  K.  V.  Shannon,  43  111.  338 ;  North  Chicago  Street  E.  R. 
Co.  V.  Brodie,  156  id.  317 ;  C.  P.  &  St  L.  E.  E.  Co.  v.  Wool- 
ridge,  174  id.  330 ;  Ehoads  v.  C.  &  A.  E.  R.  Co.,  227  id. 
328. 

"It  is  only  where  the  relation  of  next  of  kin  are  parent 
and  child  or  husband  or  wife  that  the  law  presumes  damages 
from  proof  of  death  caused  by  negligence."  C.  &  N.  W.  R. 
R.  Co.  V.  Swett,  Admr.,  45  111.  197;  Holton  v.  Daly,  Admx., 
106  id.  131;  C,  B.  &  Q.  E.  E.  v.  Gunderson,  174  id.  495. 

It  was  not  a  presumption  in  this  case  that  the  collateral 
relations  "might  reasonably  expect  to  derive  pecuniary  bene- 
fit from  the  continuation  of  the  life  of  the  deceased." 

The  instruction  upon  the  measure  of  damages  was  erron- 
eous. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


George  Hippard,  Plaintiff  in  Error,  v.  J.  Phillip  Stiehl,  De- 
fendant in  Error. 

Verdicts — when  set  aside  as  against  the  evidence.  A  verdict  wiU 
be  set  aside  on  review  as  against  the  weight  of  the  evidence  where  clear- 
ly and  mainfestly  so. 

Assumpsit.  Error  to  the  County  Court  of  St.  Clair  county;  the  Hon. 
John  B.  Hat,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.     Reversed  and  remanded.     Opinion  filed  August  5,  1910. 

WiNKELMANN  &  Ogle,  for  plaintiff  in  error. 
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E.  W.  BoFisQUET  and  H.  E.  Hsimbesoeb,  for  defendant 
in  error. 

Mb.  Justice  Shiuley  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  Hippard  brought  his  action  to  recover 
from  defendant  in  error  Stiehl  the  sum  of  $245.67  alleged  to 
be  due  upon  a  store  account  for  merchandise  sold  and  deliver- 
ed, and  also  the  sum  of  $38.63  for  coal  sold  and  delivered. 

Defendant  in  error  claimed  the  account  had  been  included 
in  a  settlement  between  the  parties  and  was  discharged. 

We  have  examined  the  evidence  and  conclude  it  was  suffi- 
cient to  prove  the  sale  and  delivery  of  the  goods  and  we  agree 
with  counsel  for  defendant  in  error  Stiehl,  that  the  vital 
question  in  the  case  was  whether  the  account  was  included  in 
a  settlement  as  claimed.  The  jury  in  effect  found  it  was,  as 
they  returned  a  verdict  against  Hippard  upon  which  the  court 
rendered  a  judgment,  and  the  errors  assigned  are  that  the 
court  denied  Hippard's  motion  for  a  new  trial  and  rendered 
the  judgment  on  the  verdict 

During  the  time  the  merchandise  was  being  purchased 
from  Hippard  the  parties  had  a  farm  in  partnership  about 
which  there  was  an  unadjusted  account  between  them.  On 
April  28,  1909,  they  met  at  the  office  of  Winkelmann  and 
Ogle  to  settle.  Each  had  a  claim  against  the  other  arising  out 
of  their  common  ownership  of  the  farm.  After  they  had 
gone  over  these  claims,  Stiehl  testified  Hippard  said  he  had  a 
store  account  against  Stiehl  for  $245.67  and  a  coal  bill  for 
$38.63  and  that  Stiehl  said  if  they  made  a  settlement  all 
should  be  included  and  Hippard  said  all  right  and  they  left 
the  office;  that  the  next  day  they  met  there  again  and  that 
he,  Stiehl,  proposed  that  Hippard  either  take  the  farm  land 
and  pay  off  a  mortgage  on  it  or  take  some  timber  land  they 
owned  in  common  and  pay  off  a  mortgage  on  that  and  that  it 
should  be  a  full  settlement  between  them  and  that  thereupon 
Mr.  Winkelmann  drew  a  written  agreement  which  was  si^ed 
by  the  parties.  The  written  agreement  provided  for  quit 
claim  deeds  between  them  and  the  assumption  of  the  mort- 


74:  Appellate  Coubts  of  Illinois. 

Bailey  ▼.  Bailey,  157  111.  App.  74. 

gages  as  proposed  the  day  before  by  Stiehl,  but  was  silent  as 
to  the  store  account  and  store  bill. 

Hippard  testified  that  on  the  first  day  when  ihey  were 
talking  over  the  land  settlement  and  had  concluded  the  talk, 
he  asked  Stiehl  what  he  was  going  to  do  about  the  store 
account  and  coal  bill.  Stiehl  replied  "he  was  not  to  be  han- 
swaggled  that  way.  Let  the  court  settle  it ;"  that  they  did 
not  settle  that  day  and  on  the  next  day  met  again  and  settled 
the  diflterences  about  the  land  and  the  written  agreement  was 
made  by  Mr.  Winkelmann  as  above  stated.  Hippard  fur- 
ther testified,  not  a  word  w^as  said  about  the  «tope  account 
and  coal  bill,  that  it  was  not  mentioned,  and  wajs  not  included 
in  the  settlement. 

Mr.  Winkelmann  who  drew  the  agreement  testified  that  the 
settlement  included  nothing  except  the  land  differences  and 
that  the  account  in  controversy  was  not  mentioned  at  the 
time,  and  had  nothing  to  do  with  their  partnership  affairs. 
This  testimony  is  corroborated  by  Mr.  Ogle  who  was  present 
in  the  oflSce. 

Upon  a  consideration  of  all  this  evidence  including  the 
written  agreement  of  settlement  it  is  manifest  the  verdict  was 
against  the  decided  weight  of  the  evidence,  and  that  plaintiff 
in  error  should  have  recovered  the  amount  of  his  store 
account  and  coal  bill.  The  evidence,  showed  it  was  justly  due 
him  and  had  not  been  paid  or  discharged. 

The  court  erred  in  not  setting  aside  the  verdict  and  grant- 
ing a  new  trial  and  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Jennie  Maude  Bailey,  Appellee,  v.  Everett  D.  Bailey»  Ap- 
pellant. 

1.  CoNTBAOTS — loTiat  essential  to  eustain  articles  of  separation. 
Articles  of  separation  making  a  provision  for  the  wife  will  be  upheld 
by  a  court  of  equity  only  if  it  appears  that  the  agreement  was  fairly 
and  voluntailly  entered  into,  and  was  free  from  any  sort  of  fraud, 
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• 
coercion  or  duress;  and,  further,  if  the  provision  for  the  wife  was  fair 
and  equitable  in  view  of  the  property  of  the  husband,  the  needs  of 
the  wife  and  their  station  in  life. 

2.  DivoBCK — what  does  not  deprive  court  of  equity  of  jurisdiction 
of  children  in  oases  of  divorce.  No  agreement  between  the  parties  can 
deprive  a  court  of  equity  of  its  power  over  the  custody  of  children. 

Divoree.  Appeal  from  the  Circuit  Court  of  Effingham  county;  the 
Hon.  Thohas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1910.  Affirmed.  Opinion  filed  August  6,  1910.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 


Weight  Bbos.  &  Denton,  for  appellant. 

R.  C.  Habsah  and  S.  F.  Gilmore,  for  appellee. 

Mb,  Justice  Shibley  delivered  the  opinion  of  the  court 

Appellee  brought  her  bill  for  divorce  charging  appellant 
with  extreme  and  repeated  cruelty.  In  addition  to  her  prayer 
for  divorce  she  prayed  for  the  custody  of  the  children,  and 
for  alimony,  and  also  for  the  annulment  of  an  alleged  prior 
agreement  whereby  she  had  released  to  appellant  in  considera- 
tion of  one  dollar  all  rights  growing  out  of  the  marriage 
relation,  including  support,  and  also  the  custody  of  two  of 
their  three  children. 

Appellant  answered,  denying  the  acts  of  cruelty  and  filed 
his  cross  bill  charging  appellee  had  committed  adultery  and 
prayed  for  a  divorce  and  custody  of  the  children.  Appellee 
having  answered  the  cross  bill  and  a  jury  being  waived  the 
cause  was  heard  by  the  chancellor  who  found  the  equities 
in  favor  of  appellee  on  the  original  bill  and  against  appellant 
on  his  cross  bill.  A  decree  was  accordingly  entered  dis- 
missing the  cross  bill  and  granting  appellee  a  decree  for 
divorce  and  alimony  and  awarding  to  her  the  custody  of  the 
children,  setting  aside  the  alleged  prior  agreement,  and 
ordering  appellant  to  pay  alimony  at  the  rate  of  eight  dollars 
per  month,  from  which  decree  appellant  brings  the  cause 
here  by  appeal. 

The  action  of  the  court  in  granting  appellee  a  decree  and 
in  dismissing  the  cross  bill  is  assigned  for  error  on  the 
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ground  the  evidence  is  insufficient  to  sustain  the  decree,  and 
that  the  decree  is  contrary  to  the  law  and  the  evidence. 

After  an  examination  of  the  evidence  contained  in  the 
transcript,  we  find  it  sufficient  to  sustain  the  finding  of  the 
chancellor  that  appellant  was  guilty  of  cruelty. 

Appellee  testified  to  numerous  acts  of  physical  violence. 
She  says  he  began  by  slapping  her  when  she  did  not  act  to 
suit  him ;  that  he  whipped  her  with  a  switch  leaving  marks 
upon  her  person;  that  he  struck  her  with  his  fist  a  violent 
blow  which  blackened  her  eye  and  she  left  him  for  several 
days,  returning  upon  his  promise  he  would  not  abuse  her; 
that  after  her  return  he  again  mistreated  and  slapped 
her,  and  in  January,  1909,  upon  his  refusal  to  allow  her  to 
go  to  church  with  him,  she  started  to  a  neighbor's  with  the 
children  and  while  on  the  way  he  overtook  her  and  kicked 
her  twice,  and  as  she  turned  he  kicked  her  in  the  side.  She 
testifies  that  the  result  of  this  was  a  miscarriage  shortly  aft- 
erwards. Appellant  admits  that  on  this  occasion  he  kicked 
her,  and  she  is  in  some  degree  corroborated  by  other  wit- 
nesses, as  to  some  of  the  other  acts  of  cruelty,  who  saw  marks 
of  violence  upon  her  person. 

To  prove  the  issue  made  by  the  cross-bill  appellant  intro- 
duced a  witness  Charles  Babbs,  also  his  wife  Nellie.  Both 
testified  they  were  living  at  the  home  of  appellant  for  a  short 
time  in  December,  1908 ;  that  they  occupied  a  room  adjoin- 
ing appellee ;  that  between  the  two  rooms  there  was  an  open- 
ing but  no  door ;  that  Babbs  arose  early  in  the  morning  to  go 
to  the  kitchen  to  build  a  fire ;  that  when  he  reached  the  open- 
ing he  saw  appellee  in  bed  and  in  the  same  bed  one  Harry 
Robinson;  that  Babbs  told  his  wife  Nellie,  who  then  went 
to  the  opening  and  looked  upon  the  same  scene.  Appellant 
testified  that  in  February  afterwards  while  Robinson  was 
at  his  home  appellant,  after  supper,  pretended  he  was  going 
to  a  lodge  meeting  and  asked  Robinson  to  go  but  he  declined. 
Appellant  testified  he  -went  out,  but  instead  of  going  to  the 
lodge  went  to  the  barn,  remained  there  and  in  the  yard  until 
appellee  went  to  bed ;  that  he  then  went  to  the  north  side  of 
the  house;  that  Robinson  went  to  appellee's  bed  where  he 
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heard  them  talking  and  whispering,  and  heard  the  bed ;  that 
Bobinson  after  a  few  minutes  returned  to  his  bed,  and  that 
appellee  went  back  to  the  bam,  threw  down  some  hay,  then 
went  into  the  house  and  went  to  bed.  Appellee  denies  these 
statements  of  the  Babbs  and  the  appellant. 

The  Babbs  were  relatives  of  appellant.  They  left  there 
and  went  to  Sangamon  county  without  mentioning  it  to  any 
one  even  to  appellant.  That  appellee  would  engage  in  an 
act  of  adultery  as  she  lay  with  her  three  children,  and  in  a 
room  next  to  the  one  occupied  by  the  Babbs  with  an  opening 
between,  a£Fects  in  some  degree  the  probability  of  the  testi- 
mony. 

The  probability  of  the  statement  of  appellant  is  also  af- 
fected by  the  fact  as  appears  from  the  evidence,  that  after  he 
claims  to  have  heard  Robinson  and  his  wife  together,  he 
slept  in  the  same  bed  with  Robinson  the  same  night.  It  fur- 
ther appears  he  said  nothing  about  it  until  ten  days  after- 
wards, and  when  Robinson  was  at  the  place  soon  after,  ap- 
pellee spoke  of  the  accusation  in  the  presence  of  appellant. 
What  was  there  said  by  Robinson  is  a  matter  of  dispute. 
Appellant  testifies  Robinson  said  he  would  have  nothing  to 
say  in  their  troubles  while  appellee  states  that  Robinson  de- 
nied it.  A  number  of  vntnesses  testified  to  the  good  reputa- 
tion of  appellee  for  chastity,  and  as  the  trial  judge  saw  the 
witnesses  and  heard  them  testify,  we  are  of  opinion  he  com- 
mitted no  error  in  finding  the  equities  with  appellee  upon 
the  issues  made  by  both  the  original  and  cross  bills. 

At  the  time  of  the  separation  of  the  parties  on  February 
27,  1909,  they  entered  into  an  alleged  written  agreement 
reciting  they  intended  to  live  separately,  and  for  the  purpose 
of  settling  their  property  rights  and  the  custody  of  the  chil- 
dren, they  agreed  that  in  consideration  of  one  dollar,  and 
one-half  of  all  the  household  goods  and  one  cow,  appellee 
discharged  and  released  appellant  from  all  rights  and  de- 
mands growing  out  of  the  marriage  relation  including  the 
right  cf  support,  and  released  him  from  all  demands  of  what- 
ever nature.  It  was  further  agreed  appellee  should  have  the 
custody  of  one  of  the  children  which  she  should  support  and 
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educate  at  her  own  expense,  and  that  appellant  should  have 
the  custody  and  care  of  ^the  other  two  children.  And  each 
agreed  to  join  in  the  execution  of  any  deed  or  mortgage  to  any 
property  then  owned,  or  to  be  acquired  by  either  of  the 
parties. 

Articles  of  separation  making  a  provision  for  the  wife 
would  be  upheld  by  a  court  of  equity  if  it  appeared  the  agree- 
ment was  fairly  and  voluntarily  entered  into,  and  was  free 
from  any  sort  of  coercion,  duress  or  fraud,  and  it  should  fur- 
ther appear  that  the  provision  for  the  wife  was  fair  and 
equitable  in  view  of  the  property  of  the  husband,  the  needs 
of  the  wife,  and  their  station  in  life.  In  cases  of  divorce  no 
agreement  between  the  parties  can  deprive  a  court  of  equity 
of  its  power  over  the  custody  of  children.  By  section  18, 
of  chapter  40  of  the  Revised  Statutes  it  is  provided  "the 
court  may  make  such  order  touching  the  care,  custody  and 
support  of  the  children  or  any  of  them  as  from  the  circum- 
stances of  the  parties  shall  seem  reasonable  and  just"  and 
in  making  such  order  "the  controlling  consideration  is  the 
welfare  of  the  child  and  not  the  gratification  of  either  par- 
ent."   TJmlauf  V.  Umlauf,  128  111.  379. 

In  the  disposition  of  the  children  the  court  acted  within 
its  power  and  nothing  appears  here  that  such  disposition  was 
not  a  proper  one. 

We  are  of  opinion  that  the  court  was  warranted  in  annull- 
ing the  agreement  so  far  as  the  provision  of  the  vdfe  was 
concerned.  Waiving  the  testimony  of  the  wife  that  it  was 
procured  by  threats,  the  evidence  shows  she  was  ignorant  of 
her  rights  and  considering  the  amount  of  property  owned 
by  him,  the  provision  for  her  was  inadequate  and  unfair. 

The  decree  of  the  Circuit  Court  was  right  and  is  affirmed. 

Affirmed, 


P.  A.  Stout,  Appellee,  v.  Strait  Coal  Company,  Appellant. 

•Neglioencb — wJiat    essential    to    establish    liability.     A    defendant 
charged  with  negligence   iB  only  liable  for  those  consequences  which 
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might  ha^e  been  reasonably  foreseen  and  expected  as  a  result  of  the 
act  complained  of. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Perry  county;  the  Hon.  Louis  Besnbeuteb,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1910.  Reversed  with  finding  of  facts. 
Opinion  filed  August  5,  1910. 

Statement  by  the  Court.  This  was  an  action  to  recover 
damages  for  an  injury  sustained  by  appellee  caused  by  an 
alleged  wilful  failure  on  the  part  of  appellant  to  comply 
with  one  of  the  provisions  of  the  act  in  relation  to  mines 
and  miners.  There  was  a  judgment  in  favor  of  appellee  for 
the  sum  of  $100. 

The  declaration  charged  appellant  with  operating  a  coal 
mine  at  which  it  had  an  engine,  drum,  cables  and  other  ap- 
pliances, used  for  the  purpose  of  hoisting  coal,  which  were 
insufficient  for  the  purpose;  that  frequently  when  a  car  of 
coal  was  being  hoisted  to  the  top  it  would  stop  short  of  the 
point  where  it  was  to  be  dumped  and  thereby  the  engineer 
was  unable  to  know  at  what  point  such  car  was  stopped,  and 
sometimes  had  to  further  hoist  the  car- before  it  could  be 
dumped,  and  thereby  such  car  was  likely  to  be  moved  when 
the  top  men  were  undertaking  to  dump  it  and  injury  re- 
sult ;  that  this  was  an  unsafe  and  dangerous  condition  which 
appellant  could  have  known  by  complying  with  the  statute 
in  relation  to  the  examination  of  mines ;  that  the  mine  exam- 
iner wilfully  failed  to  examine  said  appliances  and  to  post 
danger  signals  thereat  and  report  his  findings  in  a  book  kept 
for  that  purpose  by  means  whereof  while  appellant  was  hoist- 
ing a  car  of  coal  by  means  of  said  cage,  engine  and  appli- 
ances said  cage  stopped  at  the  point  where  it  was  to  be 
dumped,  and  the  engineer  by  reason  of  the  insufficient  ap- 
pliances not  knowing  where  the  f  ige  had  stopped,  proceed- 
ed to  further  hoist  the  cage  and  while  doing  so  it  tipped 
forward  upon  appellee  who  was  in  the  employ  of  appellant 
as  a  dumper  and  injured  him. 

There  was  no  conflict  in  the  evidence.  At  the  time  of  the 
accident  appellee  had  been  employed  at  a  mine  about  the 
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top  as  a  dumper  and  trimmer  several  months.  In  such  ca- 
pacity he  assisted  in  running  the  loaded  boxes  off  the  cage 
which  were  hoisted  from  the  bottom  of  the  shaft.  The  boxes 
were  three  and  one-half  feet  square  and  about  two  feet  deep 
and  when  loaded  held  about  1750  pounds  of  coal.  The  boxes 
were  hoisted  by  means  of  an  engine  operated  by  an  engineer 
in  an  engine  house  about  fifty  feet  from  where  the  boxes  were 
run  off  the  cage.  The  boxes  were  pulled  off  the  cage  by  a 
hook  which  the  dumper  would  insert  in  the  draw  bar  of  the 
box.  The  loaded  box  rested  on  a  track  on  the  cage  of  the 
same  size  as  the  track  upon  the  platform,  and  when  the  cage 
reached  the  top  the  engineer  would  raise  it  far  enough,  so 
that  certain  appliances  called  knees  attached  to  timbers  ex- 
tending across  the  sides  of  the  shaft,  would  adjust  them- 
selves beneath  the  cage  so  the  cage  would  rest  upon  them. 
When  the  cage  rested  upon  the  knees  it  was  the  purpose  that 
it  should  then  be  in  proper  position  for  the  box  to  be  pulled 
off  the  cage  by  the  dumpers.  Sometimes  by  reason  of  some 
defective  condition  the  cage  would,  when  landed,  be  an  inch 
or  two  too  low  for  the  box  to  be  run  off  the  tracks  on  the 
cage  to  the  tracks  on  the  platform.  When  this  happened  the 
men  dumping  would  call  to  the  engineer  to  "hoist  a  little" 
and  he  would  hoist  to  the  proper  level.  This  condition  of 
having  to  hoist  to  a  proper  level  occurred  frequently,  but  at 
other  times  the  cage  would  land  right,  and  there  was  no  dif- 
ficulty in  running  the  box  of  loaded  coal  off  onto  the  tracks 
on  the  platform.  Unless  the  cage  did  land  right  the  box 
could  not  be  pulled  off  on  to  the  platform  tracks. 

At  the  time  of  appellee's  injury  he  was  assisting  Reuben 
Cressy  in  pulling  the  boxes  off  the  cage.  A  loaded  box  of 
coal  had  been  hoisted  to  the  top  and  the  cage  had  landed 
upon  the  knees.  Appellee  and  Oressy  were  pulling  off  the 
box  and  had  it  partly  off  when  a  driver  below  (the  shaft  be- 
ing about  86  feet  deep)  hallooed  up  to  the  men  on  top,  and 
the  engineer  hearing  it  and  mistaking  it  for  a  call  from  the 
top  to  lift  the  cage  a  little,  he  applied  the  steam  and  lifted 
the  cage  while  the  men  were  pulling  the  box  off.  The  re- 
sult of  lifting  the  cage  at  that  particular  time  was  that  the 
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box  of  loaded  coal  was  turned  over  on  the  platform  upon  the 
leg  and  ankle  of  appellee  and  he  suffered  a  sprained  ankle. 

W.  O.  Edwabbs,  for  appellant. 

Webb  &  Webb  and  A.  K.  Dey,  for  appellee. 

Mb.  Justice  Shieley  delivered  the  opinion  of  the  court. 

The  breach  of  duty  averred  in  the  declaration  is  that  the 
mine  examiner  wilfully  failed  to  examine  the  defective  ap- 
pliance complained  of,  post  danger  signals  thereat  and  re- 
port his  finding  in  a  book  kept  for  that  purpose.  Before 
the  appellee  could  recover  under  this  declaration  he  should 
prove  the  willul  failure  averred  was  the  proximate  cause  of 
the  injury. 

It  is  undisputed  the  injury  to  appellee  was  not  occasioned 
by  any  defect  in  the  cage.  The  defective  working  of  the 
cage  which  sometimes  occurred  and  which  required  the  engi- 
neer to  "hoist  a  little"  upon  signal,  was  not  present  at  tJbe 
time.  There  is  not  only  no  evidence  of  such  defective  condi- 
tion at  that  time  but  all  the  evidence  shows  the  cage  was  at 
the  proper  place,  and  the  car  or  box  was  being  pulled  off  on 
to  the  platform  and  was  partly  off  when  the  engineer  by  a 
mistaken  supposition  that  he  had  been  signalled  to  raise  it 
started  the  engine  which  resulted  in  overturning  the  box. 
The  mistake  of  the  engineer  was  the  direct  cause,  and  can 
it  be  said  the  act  of  the  engineer  was  a  consequence  which 
followed  in  unbroken  sequence,  the  failure  of  the  mine  ex- 
aminer to  put  danger  signals  at  the  place,  and  report  his 
finding. 

The  rule  announced  by  elementary  writers  and  by  re- 
peated decisions  is  that  "Every  defendant  shall  be  held  liable 
for  all  those  consequences  which  might  have  been  foreseen 
and  expected  as  the  result  of  his  conduct  but  not  for  those 
which  he  could  not  have  foreseen  and  was  therefore  under 
no  moral  obligation  to  take  into  consideration."  Parsons  on 
Cont.  Vol.  2,  page  456,  1st  Ed. ;  Font  et  al.  v.  K.  W.  Co., 
59  111.  349;  Shugart  v.  Egan,  83  id.  66;  Schmidt  v.  Mitch- 
VoL.  cLvn.- 
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ell,  84  id.  195 ;  Braun  v.  Craven,  175  id.  401 ;  Landgraf  v. 
Kuh,  J88  id.  484.  "This  is  not  to  be  understood  as  requir- 
ing that  the  particular  result  might  have  been  foreseen  for 
if  the  consequences  follow  in  unbroken  sequence  from  the 
wrong  to  the  injury  without  an  intervening  efficient  cause  it 
is  sufficient  if  at  the  time  of  the  negligence  the  wrongdoer 
might  by  the  exercise  of  reasonable  care  have  foreseen  that 
some  injury  might  result  from  his  negligence."  "If 
therefore  the  wrong  of  appellant  put  in  motion  the  destruc- 
tive agency  and  the  result  is  directly  attributable  thereto 
and  there  was  no  intervention  of  a  new  force  or  power  suffi- 
cient to  stand  as  the  cause  of  the  mischief  the  negligence  of 
appellant  must  be  considered  the  proximate  cause  of  the  in- 
jury if  it  could  be  foreseen  by  the  exercise  of  ordinary  care 
that  injury  might  or  would  result  from  the  negligence." 
Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242.  There  is 
no  rule  in  the  application  of  which  more  difficulty  lies  in 
determining  when  the  cause  of  an  injury  is  to  be  considered 
as  proximate  or  remote. 

Without  recurring  to  a  discussion  of  the  evidence  which 
would  be  but  a  mere  repetition  we  are  of  opinion  the  evi- 
dence in  this  case  clearly  shows  the  act  of  the  engineer  and 
the  resulting  injury  were  not  a  consequence  which  might 
have  been  foreseen  and  expected  as  a  result  of  the  wilful 
failure  of  the  mine  examiner  as  charged  in  the  declaration, 
and  that  the  act  of  the  engineer  in  hoisting  the  cage  was  the 
intervention  of  a  new  force  sufficient  to  stand  as  the  cause 
of  the  accident,  and  we  reach  this  conclusion  after  a  careful 
consideration  of  the  evidence  which  tends  to  show  that  the 
occasional  defective  condition  of  the  cage  occasioned  signals 
to  the  engineer  to  "hoist  it  a  little"  and  that  such  signals  to 
hoist  might  have  been  obviated,  if  the  cage  had  been  in  such 
perfect  condition  no  signals  to  hoist  would  have  been  re- 
quired. 

We  find  the  wilful  failure  of  appellant  to  comply  with 
the  mining  act  as  charged  in  the  declaration  was  not  the 
proximate  cause  of  appellee's  injury  and  the  judgment  is 
reversed  with  such  finding  of  facts. 

Reversed  with  finding  of  fact. 
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Bertha  Garland,  Plaintiff  in  Error,  v.  P.  C.  Abell,  Defendant 

in  Error. 

Justice  op  the  peace — when  justified  in  not  appearing  to  preside 
at  trial.  Held,  under  the  evidence,  that  the  justice  of  the  peace  in 
question  in  this  case  was  justified  in  failing  to  appear  to  preside  at 
a  trial  and  that  he  was  not  liable  in  a  civil  action  for  failure  so  to 
appear. 

Action  in  case.  Error  to  the  Circuit  Court  of  Fayette  county;  the 
Hon.  A.  M.  Rose,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.     Affirmed.    Opinion  filed  August  5,  1910. 

F.  M.  GuiNN  and  Albeet  &  Matheny,  for  plaintiff  in 
error. 

Abthub  Roe  and  Brown  &.  Burnside,  for  defendant  in 
error. 

Mr.  Justice  Shirley  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  prosecuted  by  Bertha  Garland  to 
reverse  a  judgment  against  her  for  costs. 

In  her  action  against  defendant  in  error  she  filed  a  declar- 
ation in  which  she  charged  that  defendant  in  error  was  a 
justice  of  the  peace  in  and  for  Fayette  county ;  that  she  was 
an  unmarried  woman  pregnant  with  child  which  when  born 
would  be  deemed  a  bastard  and  that  one  Fred  Williams  was 
the  father ;  that  the  child  was  bom  and  still  living ;  that  she 
went  before  defendant  in  error  and  made  sworn  complaint 
charging  said  Williams  of  being  the  father;  that  defendant 
in  error  issued  a  warrant  for  the  arrest  of  Williams ;  that  on 
August  1,  1907,  Williams  was  arrested  and  taken  before  de- 
fendant in  error,  who  required  him  to  enter  into  bond  con- 
ditioned for  his  appearance  before  him  on  August  8th  at  one 
o'clock  P.  M. ;  that  Williams  entered  into  such  bond ;  that 
it  was  the  duty  of  defendant  in  error  to  be  at  his  office  at 
one  o'clock  P.  M.  on  August  8th ;  tliat  Williams  appeared  at 
that  hour  and  defendant  not  being  unable  on  account  of 
sickness  or  other  cause  to  be  present,  negligently  without 
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legal  cause  absented  himself  and  did  not  appear;  that  Will- 
iams remained  an  hour  and  then  departed^  and  absconded 
leaving  the  state  and  so  remained  away. 

It  is  further  allied  plaintiff  in  error  was  thereby  hin- 
dered and  prevented  from  prosecuting  Williams  and  had  the 
sole  responsibility  of  caring  for  the  child  without  any  help 
from  Williams,  whereby  she  was  damaged,  etc. 

Defendant  in  error  pleaded  the  general  issue  and  special 
pleas  that  he  was  unable  to  be  present  on  account  of  sick- 
ness and  other  cause,  and  that  he  had  in  writing  requested 
another  justice  to  attend  and  hear  the  cause. 

A  trial  by  jury  being  waived  the  cause  was  tried  by  the 
court  and  resulted  in  a  finding  of  not  guilty,  and  judgment 
was  entered  upon  the  finding. 

There  was,  on  the  trial,  no  dispute  as  to  the  material  aver- 
ments of  the  declaration  except  the  averment  charging  the 
defendant  in  error  with  negligently  absenting  himself  with- 
out legal  excuse  from  the  place  where  the  complaint  was  to 
be  heard  on  August  8th,  at  which  time  and  place  Williams 
had  been  recognized  to  appear.  The  defendant  in  error  was 
not  there,  and  the  question  to  be  determined  was  whether 
there  was  legal  excuse  for  his  absence^  and  about  this  there 
is  no  material  controversy  about  the  facts. 

Section  56,  Chapter  79  Revised  Statutes  provides:  "When 
a  justice  of  the  peace  before  whom  an  action  is  pending  is 
unable  on  account  of  sickness  or  other  cause  to  attend  at 
the  time  and  place  fixed  for  trial,  any  other  justice  of  the 
peace  in  the  town  or  precinct  may  at  his  request  made  in 
writing  attend  at  the  time  and  place  fixed  for  trial  and  hear 
the  cause  and  make  any  necessary  orders  instead  and  in  be- 
half of  the  justice  calling  him;  and  the  judgment  so  en- 
tered shall  have  the  same  force  and  effect  as  if  rendered  by 
the  justice  before  whom  the  action  is  pending." 

It  ap|)ears  that  after  Williams  was  required  to  give  bond 
for  his  appearance  on  August  8th,  defendant  in  error  had  a 
son  very  ill,  suffering  from  rheumatism  and  other  serious  ail- 
ments. The  attending  physician,  Dr.  Slielton,  and  another 
physician  decided  the  son  would  die  unless  taken  to  Hot 
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Springs  and  on  August  5th  told  the  father  with  whom  the 
son  was  then  living  he  would  have  to  take  him  to  the  springs, 
and  the  quicker  he  got  him  there  the  better,  and  advised  the 
f  atlier  to  go  with  him,  as  he  understood  his  condition  better 
than  any  one  else  and  had  been  waiting  on  him. 

Defendant  in  error  in  view  of  the  physicians'  advice  ar- 
ranged to  take  the  son  as  soon  as  possible  and  left  with  him 
on  the  morning  of  the  6th  of  August.  Before  leaving,  he  tes- 
tified, he  sat  up  until  midnight  examining  the  law  to  find 
out  his  duty  so  he  might  comply  with  the  law.  The  result 
was  he  wrote  a  letter  to  a  neighboring  justice,  W.  B  Hicks, 
of  the  same  town  asking  him  to  attend  at  the  time  and  place 
and  hear  the  cause.  Hicks  was  ill  and  unable  to  respond  but 
this  fact  was  unknown  to  defendant  in  error  when  he  wrote 
the  letter,  or  at  any  time  before  he  left  for  Hot  Springs. 

This  state  of  facts  was  sufficient  cause  under  the  provision 
of  the  statute  quoted,  to  justify  defendant  in  error  in  call- 
ing upon  the  other  justice  and  in  not  being  present  himself. 
When  he  called  upon  him  he  did  it  in  the  manner  provided 
by  statute,  and  there  was  ample  cause  for  his  inability  to 
attend. 

With  this  view  of  the  evidence  that  defendant  in  error 
was  not  in  fault,  we  are  not  called  upon  to  determine  whether 
the  action  of  the  defendant  in  error  was  ministerial  or  judi- 
cial, or  whether  the  justice  has  the  exclusive  right  to  deter- 
mine himself  when  he  is  too  ill,  or  has  other  cause  sufficient 
to  excuse  his  attendance  at  the  time  of  the  trial,  and  there 
was  no  error  in  the  trial  court  refusing  to  hold  a  proposition 
that  the  act  of  calling  another  justice  was  ministerial  and  not 
judicial  In  this  case  whether  calling  another  justice  was  a 
ministerial  or  judicial  act  was  not  controlling.  It  might  be 
either  and  yet  the  defendant  in  error  might  have  had  good 
cause  to  absent  himself  as  we  hold  he  did  and  not  be  liable. 

We  find  no  error  in  the  record  and  the  judgment  will  be 
affirmed* 
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Ralph  Gordon,  Appellee,  v.  P.  H.  Murphy,  Appellant. 

1.  Master  and  servant — when  doctrine  of  asaumed  riek  applies. 
If  a  servant  in  operating  machines  know^  the  risks  incident  thereto 
and  the  dangers  arising  therefrom,  the  doctrine  of  assumed  risk  ap- 
plies and  he  cannot  recover  for  an  injury  occurring  to  him  while  operat- 
ing such  machine,  and  the  fact  that  he  received  no  instruction  from  the 
master  does  not  alter  the  case  if  such  instructions  would  have  added 
nothing  to  the  existing  knowledge  of  the  servant. 

2.  Master  and  servant — when  doctrine  of  <u8umed  risk  does  not 
apply.  There  is  an  exception  to  the  doctrine  of  assumed  risk  when  a 
servant  is  ordered  by  the  master  to  do  certain  work  attended  with 
danger  of  which  he  is  not  fully  cognizant  and  he  relies  upon  the  order 
as  an  assurance  that  he  may  safely  perform  the  task.  It  is  only 
when  the  servant  has  been  misled  by  the  order  that  the  exception  exists. 

Action  in  case  for  personal  injuries.  Appeal  from  the  City  Court 
of  East  St.  Louis;  the  Hon.  M.  Millard,  Judge,  presiding.  Heard  in 
this  court'  at  the  March  term,  1910.  Reversed  and  remanded.  Opinion 
filed  August  5,  1910. 

WiSE^  Keefe  &  Wheeleb^  for  appellant. 
F.  0.  Smith,  for  appellee. 

Mr.  Justice  Shirley  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  judgment  of  $2,000  recovered 
by  appellee  against  appellant. 

The  amended  declaration  contained  five  counts.  The 
court  on  its  own  motion  took  the  first  two  counts  out  of  the 
case  by  an  instruction  to  the  jury  to  disregard  them  and  the 
cause  was  submitted  on  the  third,  fourth  and  fifth  counts. 

Appellee's  injuries  were  caused  by  getting  his  hand  caught 
between  the  upper  and  lower  dies  of  a  machine  he  was  oper- 
ating, by  means  of  which  he  suffered  the  loss  of  his  thumb 
and  two  fingers  of  the  right  hand. 

It  was  charged  in  the  third  count  of  the  declaration  that 
appellee  was  employed  by  appellant  as  a  laborer ;  that  it  was 
the  duty  of  appellant  to  furnish  reasonably  safe  appliances, 
and  a  reasonably  safe  place  to  work;  that  it  negligently  had 
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a  machine  which  was  dangerous  and  di£Scult  to  operate,  and 
which  required  an  experienced  person  to  manage  it.  The 
breach  of  duty  alleged  is  that  appellant  took  appellee  away 
from  his  work  well  knowing  he  had  no  knowledge  of,  or  ex- 
perience with  the  machine  and  without  instructing  him  or- 
dered him  to  use  it,  and  to  use  his  hand  in  its  operation, 
which  was  a  dangerous  and  unsafe  method  unknown  to  ap- 
pellee, and  well  kno^n  to  he  unsafe  by  appellant. 

The  fourth  count  is  substantially  the  same,  except  the 
breach  of  duty  alleged  aside  from  a  failure  to  give  appellee 
iostnictions,  was  a  negligent  order  to  run  the  machine  faster, 
and  that  in  attempting  to  do  so  he  was  injured. 

The  fifth  count  avers  a  failure  to  give  appellee  instruc- 
tions in  operating  the  machine  by  means  whereof  and  while 
attempting  to  perform  the  service  he  was  injured. 

Appellant  was  engaged  in  the  business  of  making  roofs  for 
cars,  and  in  its  manufacturing  plant  it  had  different  ma- 
chines designed  to  make  the  different  parts  or  pieces  of  the 
roofs.'  Among  the  several  pieces  so  made  was  one  called  a 
cap  piece  or  comer  cap.  It  was  made  of  galvanized  iron 
which  had  been  cut  by  another  machine  to  the  size  of  six 
inches  square ;  they  were  then  pressed  into  the  desired  shape 
by  the  machine  complained  of  in  the  declaration.  This  ma- 
chine had  been  recently  placed  in  the  plant,  and  while  it 
operated  in  such  way  that  if  not  used  with  care  it  was  dan- 
gerous, yet  it  was  very  simple  in  its  operation  and.  all  its 
parts  were  in  plain  view.  It  had  two  dies,  between  which 
the  comer  pieces  were  pressed,  the  lower  die  was  stationary, 
the  upper  one  was  moved  up  and  down,  the  down  stroke 
pressing  the  piece  into  shape,  and  was  operated  and  con- 
trolled by  a  pedal.  When  the  upper  die  was  raised  it  was 
caught  by  a  clutch  and  held  until  released  by  placing  the  foot 
upon  the  pedal.  The  manner  of  operating  it  was  also  sim- 
ple. The  operator  standing  before  the  machine  would  have 
a  pile  of  the  unpressed  pieces  at  his  right  hand.  With  his 
hand  he  would  place  a  piece  upon  the  lower  die,  press  the 
pedal  with  his  foot  and  the  upper  die  would  descend,  press 
the  piece  and  then  raise.     The  piece  would  then  be  taken 
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out  and  the  operation  repeated.  The  upper  die  was  oper- 
ated entirely  with  the  foot  and  the  only  danger  was  in  press- 
ing the  pedal  when  the  hand  was  between  the  dies.  The 
operator  would  have  to  watch  the  operation  of  the  pedal  with 
care  so  as  not  to  press  it  at  the  wrong  time.  This  did 
not  require  any  particular  knowledge,  but  simply  a  knowl- 
edge of  how  to  operate  the  pedal  when  the  hand  was- not  be- 
tween the  dies.  This  appellee  in  operating  the  machine  well 
knew.  He  had  operated  it  in  the  usual  way  for  three  days 
and  had  pressed  some  4000  pieces.  He  was  fully  cognizant 
of  the  dangers  of  operating  the  machine,  and  the  only  in- 
struction his  employer  could  have  given  him  was  not  to  press 
the  pedal  when  his  hand  was  exposed,  but  as  the  result  of 
pressing  it  was  as  well  known  to  him  as  he  admits,  as  to  his 
employer,  any  instruction  given  him  would  have  added  noth- 
ing to  his  knowledge  of  the  dangers,  and  if  so,  the  failure 
to  instruct  was  not,  and  could  not  be,  the  proximate  cause  of 
the  injury.  Jones  v.  Roberts,  67  111.  App.  66;  Ward  v. 
Daniels,  114  111.  App.  374.  When  the  danger  is  obvious 
and  is  fully  known  to  the  servant  he  assumes  the  risk  as  one 
of  the  ordinary  incidents  of  the  service.  Ward  v.  Daniels, 
8upra. 

It  is  alleged  in  the  third  count  that  the  master  ordered  ap- 
pellee to  use  his  hand  to  place  the  caps  between  the  dies, — 
and  he  testified  that  on  the  second  day  he  was  using  a  stick 
to  get  tke  pieces  out  of  the  die,  after  they  were  pressed,  and 
he  was  told  by  the  foreman  to  throw  away  the  stick  as  he 
could  not  get  the  pieces  out  with  the  stick  fast  enough,  and 
he  further  says  he  could  not  get  them  out  as  fast  with  the 
stick  as  with  the  hand.  In  the  fourth  count  it  is.  averred 
the  foreman  negligently  ordered  him  to  run  faster,  and  that 
in  obedience  to  the  command  he  had  his  hand  caught. 

The  evidence  does  not  relieve  appellee  from  the  assump- 
tion of  risk  in  obeying  the  alleged  negligent  order  of  the 
foreman  to  use  his  hand  instead  of  the  stick,  with  the  knowl- 
edge he  had  of  the  dangers  already  adverted  to. 

There  is  an  exception  to  the  doctrine  of  assumed  risk  when 
a  servant  is  ordered  by  the  master  to  do  certain  work  attaid- 
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ed  with  danger  of  which  he  is  not  fully  cognizant,  and  he 
relies  upon  the  order  as  an  assurance  that  he  may  safely  per- 
form the  task.  It  is  only  when  the  servant  has  been  misled 
by  the  order  that  the  exception  exists.  Kepublic  Iron  Co.  v. 
Lee,  227  HI.  246. 

The  same  reasoning  applies  to  the  alleged  negligent  order 
to  get  the  work  out  faster ;  besides  it  is  clear  from  the  testi- 
mony of  appellee  that  such  order  had  no  connection  with  the 
injury.  The  accident  happened  twenty  or  thirty  minutes 
after  the  alleged  order  and  so  far  as  the  testimony  shows  the 
injury  was  not  attributable  to  the  order. 

There  is  some  evidence  tending  to  show  the  upper  die 
would  descend  at  times  without  pressing  the  pedal  but  there 
is  no  count  in  the  declaration  which  such  evidence  supports. 
A  defective  condition  of  the  machine  was  averred  in  the  first 
count  which  the  court  siui  sponte  instructed  the  jury  to  dis- 
regard. 

It  is  true  there  are  no  cross  errors  assigned  and  while 
there  is  no  sufficient  evidence  to  support  the  counts  of  the 
declaration  upon  which  the  cause  was  tried,  we  are  of  opin- 
ion it  should  be  reversed  and  remanded  and  it  is  done  ac- 
cordingly. 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois,  Defendant  in  Error,  v. 
William  E.  Pryer,  Plaintiff  in  Error. 

Appeals  Ain>  ebbobs — effect  of  failure  to  assign  errors  upon  record. 
Notwithstanding  the  abstract  may  contain  what  purports  to  be  an 
assignment  of  errors,  if  no  errors  are  in  fact  assigned  upon  the  record, 
the  writ  of  error  or  appeal  will  be  dismissed. 

Error  to  the  County  Court  of  Fayette  county;  the  Hon.  John  H. 
Wkbb,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1910. 
Diamissed.    Opinion  filed  August  5,  1910. 
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John  A.  Bingham  and  E.  B.  Spubgeon,  for  plaintiflE  in 
error. 

Will  P.  Welkee,  for  defendant  in  error. 

Mr.  Justice  Shirley  delivered  the  opinion  of  the  court. 

The  abstract  of  the  record  contains  what  purports  to  be 
an  assignment  of  errors  but  no  errors  are  assigned  on  the 
record. 

By  rule  15  of  this  court  the  plaintiff  in  error  shall  in  all 
cases  assign  errors  at  the  time  of  filing  his  record  and  on 
failing  to  do  so  the  case  may  be  dismissed. 

"An  assignment  of  errors  in  this  court  performs  the  same 
office  as  a  declaration  in  a  court  of  original  jurisdiction. 
The  omission  cannot  be  cured  by  attaching  an  assignment  of 
errors  to  the  abstract  of  the  record."  Wilcox  v.  Moore,  44 
111.  App.  293,  and  cases  cited. 

By  reason  of  the  omission  the  writ  of  error  will  be  dis- 
missed. 

Writ  dismissecL 


Henry  B.  Kennedy,  Appellant,  v.  Margaret  Borah  et  aL, 

Appellees. 

1.  EviDBNCE — what  part  of  res  gestw.  Held,  in  this  case,  that  cer- 
tain evidence  of  acts  and  declarations  tending  to  show  a  contemplated 
marriage  was  competent  as  part  of  the  res  gestw. 

2.  Specific  perfobmance — what  essential  to  enforcement  of  ante- 
nuptial contract.  A  proceeding  for  specific  performance  to  enforce  an 
ante-nuptial  contract  being  an  equitable  remedy,  the  granting  of  the 
relief  rests  in  sound  judicial  discretion,  exercised  upon  a  consideration 
of  all  the  circumstances  in  the  case,  and  to  enforce  performance  of 
such  a  contract  it  must  be  fair  and  just,  and  not  affected  by  any  in- 
equitable feature,  and  it  must  have  a  consideration  to  support  it. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Wayne  county; 
the  Hon.  E.  £.  Newlin,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1910.    Affirmed.     Opinion  filed  August  6,  1910. 
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RiCHABD  L.  Booos  and  Thompson  &  Templeman^  for 
appellant. 

Cbeiohton  &  Thomas,  for  appellee,  Margaret  Borah. 

Mb.  Justice  Shirley  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  proceeding  in  equity  in  the  Cir- 
cuit Court  of  Wayne  county  instituted  by  appellant  against 
appellees,  wherein  a  decree  was  entered  dismissing  the  bill. 

Api)ellant  was  the  surviving  husband  of  Rebecca  C.  Ken- 
nedy, who  died  intestate  December  1,  1905,  at  Fairfield  leav- 
ing surviving  her  the  appellee,  Margaret  Borah,  a  daughter 
by  adoption,  and  the  appellant,  her  only  heirs  at  law,  and 
leaving  a  personal  estate  of  the  value  of  $31,409.87. 

Appellant  by  his  bill  and  amendments  thereto  averred  his 
marriage  to  the  deceased  Bebecca ;  and  that  prior  thereto  at 
Fairfield  in  July  and  August,  1906,  he  had  several  inter- 
views with  her  about  becoming  married  but  that  appellant 
did  not  consent  to  become  married,  and  no  agreement  to 
marry  was  made;  that  he  left  Fairfield  and  went  to  Madi- 
sonville,  Kentucky,  to  which  place  she  wrote  him  a  letter 
dated  August  28,  1905,  and  relying  upon  the  promises  con- 
tained in  the  letter  and  in  consideration  thereof,  he  accepted 
the  proposition  of  marriage,  and  the  promise  contained  in 
the  letter,  and  entered  into  an  agreement  with  deceased  to 
marry  her  and  that  under  such  agreement,  and  in  reliance 
upon  such  promise,  he  did  marry  the  deceased  on  the  25th 
day  of  October,  1905. 

The  letter  of  August  28,  1905,  alleged  to  contain  the  prop- 
osition of  marriage  and  the  promise  was  as  follows : 

"Fairfield,  111.  Aug.  28  1905 
Dear  Friend 

I  will  now  answer  your  letter  i  received  this  morning  i 
am  not  feeling  very  well  dident  sleep  good  last  night  was 
thinking  about  you  these  people  hear  ar  doing  lots  of  talking 
but  i  tell  them  it  is  my  business  as  i  am  going  to  do  as  i 
please  and  if  i  want  you  to  have  my  property  they  havent 
got  any  right  to  say  what  i  shall  do  i  have  just  bin  down  to 
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see  Mr  Einard  and  toled  him  i  was  going  to  git  married 
he  said  if  it  was  a  business  matter  he  could  advise  me  but 
about  marrying  a  stranger  i  ought  to  be  careful  i  told  him 
i  wanted  you  to  have  all  my  property  and  Mr.  Kennedy  if 
you  and  me  are  married  this  fall  i  agree  to  leave  you  all 
my  personal  property  when  i  die  i  told  Mr.  Einard  that 
if  i  wanted  you  to  have  all  my  property  that  it  was  nobodies 
business  and  i  had  a  right  to  do  what  i  wanted  for  it  was 
mine  I  am  still  taking  my  meals  at  the  Fairfield  house  and 
she  is  your  friend  Lottie  told  me  if  i  wanted  to  marry  you 
and  give  you  my  property  it  was  nobodies  business  Fred 
Smith  brought  me  your  letter  from  the  post  office  my  niece 
laughed  at  me  about  answering  your  letter  so  quick  when 
will  you  get  through  so  you  can  come  over  to  see  me  if  you 
will  vn'ite  me  when  youl  be  in  shawneetown  Beulah  and  me 
will  meet  you  down  their  what  day  will  you  be  in  shawnee- 
town Joe  Hanly  thacs  my  boy  that  i  toled  you  about  he  dont 
like  it  because  i  talk  to  you  but  i  toled  joe  it  was  my  busi- 
ness and  i  was  going  to  do  as  i  pleased  hurry  up  and  get 
Mr.  Crawford  or  your  company  to  let  you  have  a  week  lay 
off  tell  him  that  i  am  anxus  to  see  you  and  i  believe  he  do 
it  write  me  often  let  me  hear  from  you  as  i  am  anxus  to 
get  your  kind  letters. 

your  sincere  friend 

Mrs  E  C  Barrickman'' 

The  bill  further  avers  that  by  virtue  of  the  contract  al- 
leged to  be  contained  in  the  foregoing  letter  and  its  accept- 
ance by  appellant  and  his  marriage,  the  personal  property 
of  deceased  descended  to  appellee,  Adam  Einard,  who  was 
appointed  administrator  of  the  estate  of  deceased,  in  trust 
for  appellant;  that  by  a  partial  distribution  of  the  estate 
$14,000  of  the  personal  estate  had  been  distributed  to  appel- 
lee, Margaret  Borah,  without  notice  to  appellant,  by  the 
order  of  the  Probate  Court,  and  that  she  took  and  holds  the 
same  subject  to  the  right  of  complainant  and  in  trust  for 
him;  that  appellant  was  by  virtue  of  the  contract  aforesaid 
entitled  to  all  the  personal  estate,  and  the  bill  prays  that  said 
order  of  distribution  be  declared  null  and  void,  and  that  it 
be  decreed  that  said  Borah  holds  the  personal  property  dis- 
tributed to  her  in  trust  for  appellant,  and  that  appellees  Ein- 
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ard  and  Borah  be  ordered  and  decreed  to  turn  over  to  appel- 
lant all  the  personal  property  of  said  estate. 

The  answer  of  appellee  Borah  is  a  general  denial  of  the 
alleged  agreement  set  forth  in  the  bill  and  the  letter  of  de- 
ceased, or  that  appellant  relied  upon  such  letter,  or  any  pre- 
tended promise  therein  contained  when  he  entered  the  mar- 
riage relation.  The  answer  further  avers  that  the  sole  con- 
siderations for  the  contract  to  marry  were  the  mutual  prom- 
ises of  the  parties  to  marry  each  other,  which  mutual  prom- 
ises were  made,  and  such  contract  to  marry  was  entered  into 
long  prior  to  the  date  of  said  letter. 

The  answer  of  appellee  Rinard  admits  the  distribution  of 
the  personal  property  by  order  of  the  Probate  Court,  in 
which  it  was  ordered  that  two-thirds  thereof  be  paid  to  Mar- 
garet Borah  and  one-third  to  appellant,  and  that  in  obedience 
to  such  order  he  did  distribute  to  Margaret  Borah  $14,054.80 
and  to  appellant  the  sum  of  $7,000  and  that  there  is  still 
remaining  for  distribution  the  sum  of  $12,530.47;  that  at 
the  time  the  order  for  distribution  was  made  he  acted  in  good 
faith,  and  was  ignorant  of  any  claim  of  appellant  other  than 
such  as  the  statute  gave  him  as  the  surviving  husband. 

The  answers  of  both  also  set  up  matters  of  defense  inter- 
posed and  alleged  to  be  by  way  of  estoppel. 

The  main  question  presented  by  the  record  arises  upon 
the  third  assignment  of  error,  in  which  it  is  urged  the  court 
erred  in  finding  the  equities  with  appellee  Margaret  Borah. 

Appellant's  claim  to  all  the  personal  estate  of  the  deceased 
wife  is  based  alone  upon  the  letter  of  August  28,  1905, 
which  he  insists  is  an  offer  to  give  him  all  her  personal  es- 
tate at  her  death,  in  consideration  that  he  will  marry  her  in 
the  fall,  and  that  in  consideration  of  such  offer,  and  upon 
no  other  consideration  he  married  her,  and  having  so  mar- 
ried her  he  has  performed  on  his  part  and  is  entitled  to  have 
the  property.  If  such  an  agreement  could  appeal  to  the  con- 
science of  a  court  of  equity  it  devolves  upon  appellant  to 
prove  it;  and  to  do  so  it  must  be  shown  the  marriage  was 
consummated  in  consideration  of  an  offer  contained  in  the 
letter. 
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In  the  summer  of  1905  Rebecca  0.  Barrickman  lived  at 
Fairfield  where  she  boarded  at  a  hotel.  She  was  sixty-eight 
years  old  and  was  childless,  except  the  adopted  daughter, 
Margaret  Borah,  from  whom  she  had  been  estranged  many 
years.  She  was  the  widow  of  Dr.  Barrickman,  who  upon 
his  death  had  left  her  a  considerable  property  consisting  of 
some  real  estate,  and  the  personal  estate  hereinbefore  men- 
tioned. 

Appellant  was  a  traveling  salesman  forty-one  years  of  age 
and  resided  in  the  Indian  Territory.  During  the  summer 
of  1905  he  came  to  Fairfield  a  stranger  in  the  community 
and  a  stranger  to  Mrs.  Barrickman.  He  became  acquainted 
with  her  after  his  arrival,  visited  her  at  her  home,  and  as 
early  as  some  time  in  August  of  that  year  it  was  rumored 
that  she  was  to  marry  him. 

Evidence  was  introduced  of  acts  and  declarations  of  Mrs. 
Barrickman  tending  to  show  that  prior  to  the  date  of  the 
letter  she  contemplated  marriage  with  appellant,  and  during 
the  time  intervening  between  appellant's  going  to  Kentucky 
and  his  return  to  Fairfield  she  was  making  arrangements  to 
marry. 

It  is  urged  that  some  of  these  declarations  being 
against  his  interests  were  inadmissible.  We  are  of  opinion 
they  all  formed  parts  of  the  res  gestcB  and  were  competent. 

The  letter  itself  shows  at  the  time  it  was  written,  that  she 
expected  to  marry  appellant.  She  writes — "I  have  just  been 
down  to  see  Mr.  Einard  and  told  him  I  was  going  to  get 
married.  He  said  if  it  was  a  business  matter  he  could  ad- 
vise me  but  about  marrying  a  stranger  I  should  be  care- 
ful," and  in  this  connection  she  continues:  "I  told  him  I 
wanted  you  to  have  all  my  property  and  Mr.  Kennedy  if  you 
and  me  are  married  this  fall  I  agree  to  leave  you  all  my 
personal  property  when  I  die." 

We  think  the  letter  not  only  shows  she  expected  to  marry 
appellant  but  when  considered  in  connection  with  the  other 
evidence  it  shows  that  there  was  then  an  existing  agreement 
to  marry.  She  writes  she  had  told  Mr.  Rinard  she  was  to 
be  married,  and  further  writes  that  the  "friend  Lottie"  had 
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said  to  her  if  she  wanted  to  marry  appellant,  and  give  him 
her  property  it  was  "nobodies  business."  She  had  evidently 
told  "Lottie"  she  was  to  be  married  to  appellant.  These 
declarations  would  not  probably  have  been  made  by  her  and 
repeated  in  the  letter  to  appellant,  in  the  absence  of  an  ex- 
isting agreement  to  marry. 

It  is  diflScult  to  believe  from  the  evidence  in  this  record 
that  when  the  marriage  relation  was  entered  into  by  appel- 
lant it  was  solely  in  reliance  upon  the  promises  in  the  letter 
to  leave  him  her  personal  property  as  alleged  in  his  bill,  and 
that  as  further  alleged  there  had  been  no  consent  to  marry 
before,  and  that  after  an  interview  with  her  on  the  9th  or 
10th  of  September,  relying  upon  said  promise,  he  consented 
to  accept  the  proposition  and  promise  in  the  letter,  and  that 
then  for  the  first  time  a  contract  of  marriage  was  made. 
There  is  evidence  tending  to  show  appellant  in  entering  into 
the  most  sacred  of  domestic  relations  was  actuated  by  base 
and  mercenary  motives ;  that  he  was  a  fortune  hunter,  ready 
and  willing  to  traffic  and  sell  himself  at  the  altar  for  gain. 
It  is  in  evidence  by  one  witness  that  appellant  in  August 
was  making  inquiry  about  a  rich  widow  in  Fairfield  and 
when  the  name  of  Mrs.  Barrickman  was  mentioned  as  one 
he  said  "Now  that  is  what  I  am  looking  for."  This  conver- 
sation is  denied  by  appellant  but  the  position  assumed  by 
him  now,  and  the  averments  in  his  bill  lend  some  color  to 
the  truth  of  the  statement.  This  witness  further  testifies 
that  about  the  middle,  or  the  latter  part  of  August,  appel- 
lant told  him  he  was  going  to  marry  Mrs.  Barrickman.  This 
was  prior  to  the  letter  of  Mrs.  Barrickman  of  August  28th. 

But  whatever  his  motives  in  entering  into  the  marriage, 
we  are  of  opinion  that  it  can  be  inferred  that  the  letter  and 
the  statement  contained  in  it  that  she  would  leave  him  her 
personal  property  was  not  the  inducement.  If  his  purpose 
was  purely  sordid  and  venal  he  would  naturally  expect  to 
profit  without  a  contract.  He  knew  Mrs.  Barrickman  had 
property.  He  had  no  knowledge  of  the  adopted  daughter, 
Margaret  Borah,  and  he  might  well  have  expected  to  come 
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into  a  considerable  estate,  upon  the  death  of  his  wife  who 
was  nearly  thirty  years  his  senior. 

If  he  had  already  agreed  to  marry  which  as  we  have  said 
the  evidence,  including  the  letter,  shows,  we  think  that  the 
letter  was  a  mere  voluntary  expression  of  an  intention  to 
leave  him  her  personal  estate  and  was  without  consideration 
to  support  it. 

This  is  a  case  praying  for  specific  performance  of  an  al- 
leged ante-nuptial  agreement.  It  is  an  equitable  remedy 
resting  in  sound  judicial  discretion,  and  exercised  upon  a 
consideration  of  all  the  circumstances  of  each  particular  case. 
To  enforce  performance  of  such  a  contract  it  must  be  fair 
and  just,  and  not  affected  by  any  inequitable  feature,  and  it 
must  have  a  consideration  to  support  it. 

As  we  have  already  said,  the  chancellor  was  justified  in 
finding  the  letter  was  not  the  inducement  for  the  marriage, 
and  the  marriage  was  not  the  consideration  for  the  alleged 
promise  in  the  letter,  and  we  are  also  of  opinion  that  the 
evidence  on  behalf  of  appellant  does  not  show  that  character 
of  case,  which  should  appeal  to  the  conscience  of  the  chancel- 
lor. 

We  deem  it  unnecessary  to  consider  the  other  errors  as- 
signed.   The  decree  of  the  Circuit  Court  will  be  affirmed. 

Affirmed^ 


International  Filter  Company,  Appellant^  v.  The  Crystal 
Ice  &  Cold  Storage  Company,  Appellee. 

1.  CoNTBAOrs — when  parol  evidence  incompetent  cls  tending  to  affect 
a  written  agreement.  If  a  written  order  for  merchandise  is  a  contract 
as  well  and  purports  on  its  face  to  include  all  conditions  agreed  upon, 
parol  evidence  is  incompetent  to  vary  or  add  to  its  terms. 

2.  Sales — when  ivarranty  does  not  exist.  If  an  order  for  merchan- 
dise is  made  in  writing  and  it  purports  to  express  all  of  the  conditions 
connected  with  the  transaction,  where  no  warranty  is  expressed  or  re- 
ferred to  therein,  no  warranty  exists  as  a  matter  of  law. 

3.  Instructions — must  he  predicated  upon  the  evidence.  An  instruc- 
tion not  predicated  upon  any  evidence  in  the  case  should  not  be  given. 
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ABsumpsit.  Appeal  from  the  Circuit  Court  of  White  county;  the 
Hon  P.  A.  Pearce,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1909.     Reversed  and  remanded.     Opinion  filed  August  5,  3910. 

Claude  O.  Elus,  for  appellant;  Sbitz,  Bryan  &  Wil- 
B£B,  of  counsel. 

Keen  &  Peabce,  for  appellee. 

Mb.  Justice  Shirley  delivered  the  opinion  of  the  court. 

On  the  19th  of  September,  1907,  the  appellant  being  en- 
gaged in  the  manufacture  of  filters  and  filter  discs  in  Chi- 
cago, received  the  following  order  from  appellee  which  lat- 
ter company  was  engaged  in  manufacturing  ice  at  Carmi : 

"Order  No.  391  Sep.  18,  1907.    Ship  to  Crystal  Ice  and 
C.  S.  Co.  at  Carmi,  111.,  Via.  Big  4,  Terms,  net  cash.  May 
1,  1908  days.    Prices  f.  o.  b.  Chicago, 
1-5  International  Filter,  Co.  Oav.  $250.00 

6-5  Spec,  cloth  discs  6.00 

100-5  C.  S.  discs  6.50 

2343  Sep.  19,  1907  International  Filter  Co. 

It  is  understood  that  this  filter  and  unused  discs  are  to 
be  returned  for  credit  in  good  condition  to  International 
Filter  Co.  at  Chicago  within  thirty  five  days  from  date  of 
shipment,  if  directions  for  use  are  followed  and  the  results 
obtained  are  not  satisfactory.  Get  reports  Dun.  D.  G.  WLB 
Dg  9/19/07.  All  conditions  are  expressed  herein.  No  ver- 
bal agreements  will  be  recognized.  All  orders  subject  to  ac- 
ceptance by  International  Filter  Co.  at  its  ofiice  in  Chicago. 

B.  F.  Kokaluang." 

On  September  27th  following,  appellant  sent  appellee  the 
following  acceptance: 

"2343  Sept.  27, 1907. 

Crj'Btal  Ice  &  C.  S.  Co. 
Carmi,  111. 

Grentlemen:  As  per  your  order  of  Sept.  18,  given  our 
Mr.  G.  H.  Brown,  we  are  this  day  sending  you  one  of  our 
5  International  Filters  Iron  Gal  v.,  as  per  memorandum  en- 
closed.   You  will  note  that  this  filter  is  sent  with  the  under- 

VOL.  CLVII. — 7. 
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standing  that  it  is  to  be  returned  to  us  within  thirty  five  days 
from  this  date,  if  the  results  obtained  are  not  satisfactory. 
We  beg  to  assure  you,  however,  that  there  is  no  reason  why 
the  filter  should  fail  to  give  you  the  usual  good  satisfaction. 
If  you  encounter  any  diflSculty  in  obtaining  the  desired  re- 
sults, it  will  only  be  due  to  some  slight  error  in  the  handling 
of  the  filter,  which  we  will  readily  be  able  to  rectify  when  we 
are  acquainted  with  the  matter;  therefore,  we  would  be 
pleased  to  have  you  write  us  as  soon  as  any  obstacle  is  encoun- 
tered. Give  us  full  particulars  and  we  shall  take  great  pleas- 
ure in  giving  you  proper  directions.  Thanking  you  for  your 
kindness  in  this  matter,  and  trusting  that  we  may  have  the 
pleasure  of  receiving  your  favorable  reports  in  the  near  fu- 
ture, we  are, 

Yours  Very  Truly, 

International  Filter  Co.  Seij'y. 
S.  O.  T.— 0— 20.'^ 

The  filter  and  discs  were  shipped  on  September  27th,  re- 
ceived by  appellee  in  due  course  of  transportation  and 
placed  in  its  plant.  On  November  2nd,  following,  appellee 
wrote  it  had  the  filter  in  operation  and  that  it  filtered  the 
water  good  but  not  fast  enough  and  suggested  it  had  some 
error  in  fitting  the  cloth  and  disc  and  asking  information  as 
to  how  they  should  be  fitted  as  it  desired  to  give  it  a  fair 
trial. 

In  reply  to  this  letter  on  STovember  5th,  appellant  wrote 
recommending  an  arrangement  of  discs,  advising  how  to  use 
them,  and  submitting  a  nimiber  of  questions  relative  to  the 
plant,  and  asking  for  a  sketch  of  it,  showing  position  of  stor- 
age tank,  filter,  freezing  tank,  etc.,  and  stating  that  any  dif- 
ficulty experienced  in  the  operation  of  the  filter  would  be 
due  to  some  slight  error  in  its  handling  which  appellant 
would  be  able  to  rectify  when  acquainted  with  the  matter, 
and  further  stating  it  was  ready  to  be  of  all  possible  assist- 
ance to  appellee  and  would  take  pleasure  in  giving  proper 
assistance. 

On  May  4,  1908,  appellee  wrote  it  had  not  been  able  to 
give  the  filter  a  fair  trial ;  that  it  had  not  placed  it  in  proper 
position ;  that  it  would  soon  run  steady  and  give  the  filter  a 
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perfect  test ;  that  it  filtered  nicely  but  very  slow,  and  it  would 
locate  it  differently  expecting  it  to  flow  faster. 

On  May  5th,  appellant  drew  its  sight  draft  upon  appellee 
for  $261.50,  amount  claimed  to  be  due  May  1st,  and  noti- 
fied appellee  the  trial  period  of  thirty-five  days  had  expired 
by  about  six  months,  and  requesting  payment  of  the  draft. 

Appellee  failing  to  honor  the  draft,  appellant  again  re- 
quested payment  on  May  18th,  whereupon  on  May  26th, 
appellee  wrote  a  letter  in  which  it  stated  the  filter  had  never 
given  satisfaction;  that  it  could  not  get  capacity  out  of  it; 
that  the  agent  of  appellant  had  been  so  informed  that  spring 
and  he  recommended  some  change  which  appellee  made  with- 
out better  results,  and  that  the  only  way  it  could  get  capac- 
ity was  to  change  cloths  every  five  hours  which  took  up  too 
much  time,  and  asking  advice  in  regard  to  making  the  filter 
work. 

This  letter  was  answered  May  28th,  stating  the  filter  could 
only  become  clogged  by  suspended  matter  present  in  the  wat- 
er and  the  greater  the  amount  of  such  matter,  the  sooner  it 
would  clog;  that  the  quicker  it  clogged,  the  greater  benefit 
was  derived  and  that  the  changing  of  the  discs  every  five 
hours  should  not  prove  objectionable  as  the  operation  re- 
quired but  four  or  five  minutes. 

June  26th,  appellee  again  wrote  appellant  the  filter  did 
not  give  satisfaction;  that  it  was  not  the  kind  they  should 
use;  that  a  charcoal  filter  would  be  best  for  their  use  on  ac- 
count of  the  kind  of  water;  offering  to  settle  by  paying  for 
the  use  of  the  filter  and  the  cloths  and  discs  used  and  return 
the  filter,  freight  prepaid,  which  proposition  was  declined  by 
appellant. 

In  addition  to  the  order  and  acceptance  and  the  corre- 
spondence above  set  forth,  oral  testimony  was  heard  and  re- 
sulted in  a  verdict  and  judgment  for  appellee,  from  which 
appellant  brings  the  cause  here  for  review. 

The  action  of  the  trial  court  in  admitting  improper  evi- 
dence offered  by  appellee  and  in  giving  and  refusing  instruc- 
tions, are  the  errors  relied  upon  to  reverse  the  judgment 

The  court  over  the  objection  of  appellant  admitted  parol 
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evidence  of  the  terms  of  a  contract  between  the  parties,  and 
witnesses  were  permitted  to  state  that  prior  to  the  order,  the 
agent  of  appellant  who  took  it,  guaranteed  that  the  filter 
would  filter  thirty-five  tons  of  water  in  twenty-four  hours 
which  it  had  failed  to  do;  that  appellee  wanted  a  filter  of 
that  capacity  and  that  after  a  fair  test  only  about  twenty- 
two  tons  could  be  filtered  without  greater  pressure  than  the 
plant  furnished;  and  that  the  agent  at  the  time  knew  the 
capacity  of  the  plant  and  the  kind  of  water  used. 

This  line  of  testimony  was  admitted  upon  the  theory  the 
agreement  was  a  verbal  one,  and  that  the  written  order  of 
appellee  was  not  a  contract  but  a  mere  order,  and  that  the 
agreement  rested  in  parol. 

It  will  be  observed  the  so-called  order  embodied  more  than 
a  mere  order.  In  addition  to  an  order  for  a  filter  and  discs, 
it  recites  it  is  understood  they  are  to  be  returned  for  credit 
in  good  condition  within  thirty-five  days  from  date  of  ship- 
ment if  directions  for  use  are  followed  and  the  results  ob- 
tained are  not  satisfactory.  It  further  recites  that  all  con- 
ditions are  expressed  in  the  order  and  no  verbal  agreements 
would  be  recognized. 

In  our  opinion  the  language  employed  in  the  order  when 
accepted,  as  it  was  here,  constitutes  a  contract  of  sale  upon 
a  condition  subsequent  and  not  a  mere  order  for  the  filter 
and  discs.  The  price  was  fixed;  the  goods  delivered;  the 
purchaser  reserved  the  right  to  rescind  the  purchase  after  a 
test  of  thirty-five  days  in  which  time  it  was  to  determine 
whether  the  filter  and  discs  proved  satisfactory,  if  direc- 
tions for  use  were  followed  and  if  not  so  satisfactory,  the 
goods  were  to  be  returned  for  credit, 

"An  option  to  purchase  if  the  buyer  likes,  is  essentially 
diiferent  from  an  option  to  return  a  purchase  if  he  should 
not  like  it.  In  one  case  the  property  will  not  pass  until  the 
option  is  determined;  in  the  other  the  property  passes  at 
once  subject  to  the  right  to  rescind  and  return."  Am.  &  Eng. 
Ency.  of  Law,  Vol.  6,  page  463. 

"When  goods  are  sold  and  delivered  on  a  written  order 
what  is  used  to  be  accounted  for  and  the  balance  returned, 
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title  to  the  whole  passes  on  delivery  and  parol  evidence  of  a 
contrary  understanding  is  inadmissible."  Hotchkiss  v.  Hig- 
gins,  52  Am.  Bep.  582. 

It  will  be  further  noticed  the  order  not  only  does  not  con- 
tain a  warranty  of  quality,  but  expressly  excludes  it  by  re- 
citing that  "all  conditions  are  expressed  herein,"  and  "no 
verbal  agreements  will  be  recognized." 

Construing  the  order  as  a  contract,  it  follows  the  court 
erred  in  admitting  parol  evidence  of  representations  and 
guaranties  made  by  appellant's  agent  which  would  alter,  vary 
or  change  the  terms  of  the  written  order. 

The  court  instructed  the  jury  at  the  instance  of  appellee 
that  the  thirty-five  days  mentioned  in  the  order  meant  thirty- 
five  days  from  the  date  the  appellee  received  the  filter.  The 
order  expressly  provided  the  goods  should  be  returned  for 
credit  in  thirty-five  days  from  the  date  of  shipment  if  re- 
sults were  not  satisfactory  and  the  instruction  was  clearly 
erroneous. 

The  seventh  instruction  given  for  appellee  told  the  jury 
that  to  entitle  appellant  to  recover  it  must  satisfy  the  jury 
by  a  preponderance  of  the  evidence  that  the  filter  did  oper- 
ate, or  work  to  the  satisfaction  of  the  defendant  in  the  trials 
and  tests,  or  that  appellee  waived  such  trials  and  accepted 
the  filter  without  testing  it. 

This  instruction  was  erroneous.  Under  the  written  agree- 
ment there  was  no  such  burden  upon  appellant.  It  was  the 
duty  of  appellee  to  return  the  filter  as  agreed  in  the  written 
order  unless  such  return  within  the  time  limited  was  waived 
and  the  burden  was  upon  appellee  to  prove  a  waiver  if  there 
was  one. 

By  the  second  instruction  for  appellee  the  jury  were  told 
that  before  they  could  find  for  appellant  they  must  be  satis- 
fied by  a  preponderance  of  the  evidence,  first:  that  the  fil- 
ter was  furnished  without  the  condition  it  would  do  the  work 
satisfactorily;  second,  that  a  trial  or  test  was  made  which 
was  satisfactory  to  appellee,  and  third,  that  appellee  agreed 
to  return  the  filter  within  thirty-five  days  from  its  receipt,  if 
not  satisfactory. 
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There  was  no  competent  evidence  upon  which  to  base  the 
first  proposition.  The  written  agreement  contained  no  such 
provision  and  parol  evidence  of  such  was  not  admissible. 
The  same  was  true  of  the  second  proposition  and  we  have  al- 
.  ready  considered  the  third  proposition,  that  it  was  the  duty 
of  appellee  to  return  it  in  thirty-five  days  from  the  date  of 
shipment.    This  instruction  was  erroneous. 

The  fifth  instruction  for  appellee  instructed  the  jury  that 
if  the  time  in  which  to  return  the  filter  was  waived  by  appel- 
lant, the  appellee  would  have  the  right  to  return  it  after- 
wards if  it  did  not  work  as  guaranteed  provided  there  was  a 
warranty. 

The  agreement  contained  no  warranty  and  there  was  no 
competent  evidence  upon  which  to  base  an  instruction  upon 
a  warranty. 

The  fifth  and  sixth  instructions  asked  by  appellant  and 
refused  were  in  harmony  with  the  view  herein  expressed  and 
should  have  been  given. 

For  the  errors  indicated,  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Illinois  Terminal  Railroad  Company,  Appellee,  v.  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company,  Ap- 
pellant 

Debtob  and  creditob — how  relation  estahliahed.  One  party  cannot 
voluntarily  make  himself  the  creditor  of  another.  A  payment  made 
for  the  benefit  of  another  is  voluntary  unless  made  upon  the  request 
of  such  other  or  unless  there  has  been  a  subsequent  express  promise 
to  repay  it. 

Assumpsit.  Appeal  from  the  City  Court  of  Alton;  the  Hon.  J. 
E.  DUNNEGAN,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1910.     Reversed  and  remanded.     Opinion  filed  August  5,  1910. 

Wabnock,  Williamson  &  Burroughs,  for  appellant. 
Henry  S.  Baker,  for  appellee. 
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Me.  Justice  Siiibley  delivered  the  opinion  of  the  court. 

This  was  an  action  in  assumpsit  by  appellee  to  recover 
damages  from  appellant  for  the  cost  of  repairing  an  injury 
to  an  interlocking  plant,  and  the  tracks  of  the  railway  of 
appellee,  caused  by  the  derailment  of  a  train  of  the  Chicago 
and  Alton  R.  R.  Co.  Appellee  had  judgment,  and  one  of  the 
controverted  questions  was  whether  there  could  be  a  recov- 
ery in  this  form  of  action. 

According  to  the  evidence,  about  which  there  is  no  dis- 
pute, the  appellee  operated  a  railroad  from  Alton  to  Ed- 
wardsville  and  on  its  line  it  crosses  at  grade  the  tracks  of 
a  traction  company,  the  Chicago  and  Alton  R.  R.  Co.  and 
the  tracks  of  appellant,  all  of  which  are  parallel  and  near 
together.  At  the  point  of  crossing  these  tracks  appellee 
maintained  an  interlocking  plant  for  the  control  of  trains 
passing  over  either  of  said  tracks.  The  plant  was  operated  by 
the  employes  of  appellee  by  means  of  signals. 

The  tracks  of  appellant  and  of  the  Chicago  and  Alton  Co. 
are  used  by  both  of  said  companies.  The  trains  of  both  us- 
ing the  westerly  or  Chicago  and  Alton  tracks  going  south, 
and  the  easterly  or  appellant's  track  going  north.  This 
method  of  use  resulted  from  some  arrangement  between  the 
companies  the  nature  of  which  does  not  appear. 

On  the  morning  of  July  11,  1908,  a  north-bound  freight 
train  of  the  Chicago  and  Alton  R.  R.  nmning  over  appel- 
lant's tracks  was  derailed  at  or  near  the  crossing  resulting 
in  damaging  the  interlocking  plant  to  the  extent  that  it  was 
put  out  of  service  and  had  to  be  repaired.  The  chief  engineer 
of  appellee  immediately  made  arrangements  to  put  the  plant 
in  repair,  ordered  the  necessary  material  and  repaired  it. 
The  cost  amounted  to  $1,354.85. 

After  the  accident,  the  appellee  notified  appellant  of  it 
by  letter  July  11th;  and  again  on  July  14th  appellee  wrote 
appellant  that  inasmuch  as  the  train  was  operating  over 
appellant's  tracks  appellee  would  expect  it  to  pay  the  total 
cost  of  damage,  and  asking  authority  to  bill  on  appellant 
company  accordingly.     Receiving  no  reply  to  the  letter  ap- 
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pellee  on  August  4th  wrote  again  calling  attention  to  its 
claim,  and  on  August  25tli  received  the  following  letter: 

"August  26,  1908. 
Mr.  H.  H.  Ferguson 

Referring  to  your  letter  of  July  24th  and  tracer  of  Aug^ 
ust  4th  regarding  derailment  of  C.  &  A.  extra  458  at  Wood 
Kiver  July  11th,  I  am  in  receipt  of  advice  from  J.  W.  Mul- 
hem,  Supt.  C.  &  A.  under  date  of  August  21st  that  he  will 
accept  your  bill  for  the  damage. 

Hadley  Baldwin." 

H.  H.  Ferguson  was  the  general  manager  of  the  appellee 
company  and  Hadley  Baldwin  the  superintendent  of  appel- 
lant. 

On  January  18,  1909,  appellee  again  wrote  appellant 
that  the  C.  &  A.  declined  to  pay  the  bill  and  requested  pay- 
ment. Other  correspondence  followed  in  which  liability  to 
pay  was  claimed  by  appellee  and  denied  by  appellant. 

When  appellee  put  in  its  crossing  and  erected  its  inter- 
locking plant  there  in  1899,  the  parties  entered  into  an  agree- 
ment concerning  its  installment  and  operation  in  which  was 
the  following  provision:  "If  any  losses  or  damages  occur 
at  said  crossing  it  is  mutually  agreed  and  understood  that 
each  party  shall  bear  its  own  losses  or  damages  according  as 
it  shall  be  found  liable  therefor." 

We  are  unable  to  find  any  evidence  in  this  record  of  any 
express  contract  or  agreement  on  the  part  of  appellant  to 
pay  the  damages  claimed.  The  provision  in  the  contract 
above  set  forth  does  not  contemplate  it.  This  was  an  agree- 
ment that  each  should  bear  its  own  losses  to  itself  or  third 
parties  and  not  to  each  other.  But  as  we  understand  appel- 
lee's position,  liability  is  not  claimed  to  arise  from  this  pro- 
vision, but  from  the  letter  of  appellant  of  August  25  herein- 
before set  forth.  As  we  read  that  letter  there  is  no  admis- 
sion of  liability  in  it  nor  is  there  any  promise  or  any  'ex- 
pression used  from  which  a  promise  could  be  implied  so  that 
if  there  can  be  a  recovery  it  must  be,  that  assuming  appel- 
lant liable  in  tort  (which  is  not  here  decided)  can  appellee 
waive  such  tort  and  sue  and  recover  in  assumpsit. 
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The  declaration  contains  two  special  counts  and  the  com- 
mon counts.  There  was,  as  we  have  said,  no  express  prom- 
ise and  therefore  no  evidence  to  support  the  special  counts, 
and  it  was  sought  to  recover  on  the  common  count  of  indebi- 
tatus assumpsit  for  money  paid  for  the  use  of  appellant  at 
its  request  either  express  or  implied. 

We  are  of  opinion  there  was  no  relation  of  debtor  and 
creditor  established  between  the  parties  arising  out  of  any 
implied  obligation.  It  is  a  familiar  principle  that  one  party 
cannot  voluntarily  make  himself  the  creditor  of  another. 
Such  payment  must  either  be  made  upon  request  or  there 
must  be  a  subsequent  express  promise  to  repay  that  which 
in  equity  and  good  conscience  ought  to  be  paid  to  warrant  a 
recovery  in  an  action  of  indebitatus  assumpsit,  neither  of 
which  is  present  in  this  case. 

There  are  cases  in  which  a  party  may  in  the  absence  of 
a  promise  waive  the  tort  and  sue  and  recover  damages  in 
assumpsit,  but  so  far  as  we  are  advised  such  cases  only  arise 
where  goods  have  been  wrongfully  taken  and  converted  into 
money,  or  money's  worth.  In  such  case  the  injured  party 
may  sue  in  trespass  or  trover,  or  he  may  affirm  the  sale  by 
the  wrongdoer  and  recover  in  assumpsit,  upon  the  principle 
that  the  wrongdoer  has  received  money  to  the  use  of  the  in- 
jured party  which  in  equity  and  good  conscience  he  ought 
not  retain ;  but  unless  so  converted  the  tort  cannot  be  waived. 
Morrison  v.  Rogers,  3  111.  318 ;  Deverill  v.  Salisbury,  61  id. 
316;  Creel  v.  Kirkham,  47  id.  344;  Webster  v.  Drinkwater, 
17  Am.  Dec.  238. 

Assumpsit  did  not  lie  to  recover  damages  in  this  case  and 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  reminded. 


T.  E.  Tate,  Appellee^  v.  Missouri  Pacific  Railway  Company, 

Appellant. 

1.  pRAcnOB — ichen  special  finding   cannot   he  complained  of.     If  a 
special  finding  is  not  objected  to,  it  cannot  be  questioned  on  review. 
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2.  Appeals  and  ebbobs — what  not  equivalent  to  objection  to  special 
findings.  To  assign  as  a  special  ground  for  a  new  trial  that  the  verdict 
is  against  the  weight  of  the  evidence  applies  only  to  the  general  verdict. 
Such  procedure  does  not  raise  any  question  with  reference  to  special 
findings. 

3.  Appeals  and  ebbobs — tohen  special  findings  cannot  he  complained 
of.  If  a  party  in  the  trial  court  has  made  a  motion  for  judgment  upon 
the  special  findings  by  the  jury,  by  so  doing  he  has  treated  such  findings 
of  the  jury  as  correct  and  he  cannot  thereafter  be  heard  to  say  that 
any  of  them  are  erroneous  or  not  based  on  the  weight  of  the  evidence. 

4.  Common  cabbiebs — burden  to  establish  limitation  of  liability. 
The  burden  is  upon  the  carrier  to  show  the  assent  of  the  shipper  to  the 
terms  of  the  contract  limiting  its  common  law  liability. 

6.  Common  cabbiebs — when  act  of  Ood  does  not  relieve  liability. 
A  common  carrier  is  not  exempt  from  liability  by  a  loss  occasioned 
by  an  act  of  Grod  if  such  carrier  has  been  guilty  of  any  previous  negli- 
gence which  brings  the  property  in  contact  with  the  destructive  force 
or  unnecessarily  exposes  it  thereto. 

6.  Common  cabbiebs — when  guilty  of  negligence.  A  carrier  is  guilty 
of  negligence  in  accepting  stock  for  shipment  when  it  knows  or  ought 
to  have  known  that  it  could  not  handle  the  stock  to  destination  within 
a  reasonable  time. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  R.  D.  W.  Holdeb,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1909.     Affirmed.    Opinion  filed  August  5,  1910. 

L.  O.  Whitnel,  for  appellant;  Mabtin  L.  Clabdy,  of 
counsel. 

Kramer,  Kramer  &  Campbell,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court. 

This  is  the  second  appeal  in  this  case  to  this  court  by  the 
Missouri  Pacific  Railway  Company  from  the  circuit  court 
of  St  Clair  county.  The  judgment  from  which  this  appeal 
is  taken  is  for  the  sum  of  $1,370  and  for  costs  of  suit.  A 
full  and  comprehensive  statement  of  the  case  as  it  appeared 
in  this  court  on  the  first  appeal  will  be  found  in  the  decision 
of  this  court  in  the  case  in  143  111.  App.  289.  After  the 
cause  was  reversed  and  remanded  to  the  circuit  court  the  is- 
sues remained  the  same  except  that  plaintiff,  by  leave  of 
court,  filed  an  additional  replication  to  the  defendant's  sec- 
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ond  plea,  replying  that  the  appellant  negligently  and  wrong- 
fully accepted  the  shipment  of  horses  with  knowledge  that 
it  was  impossible  to  transport  the  same  to  destination  with- 
in a  reasonable  time  by  reason  of  the  extraordinary  rains 
and  floods  mentioned  in  said  plea  having  washed  away  and 
impaired  the  trestles,  tracks  and  bridges  of  appellant  be- 
tween Council  Grove  and  destination;  and  negligently  car- 
ried said  horses  a  great  distance  of  the  way  and  away  from 
Council  Grove  into  said  floods  and  washouts,  from  which 
they  could  not  be  further  carried,  until  repairs  were  made, 
and  thereby  contributed  to  the  delay  and  damage  and  injury 
complained  of,  etc.  In  the  last  trial  before  the  Circuit  Court 
the  jury  upon  interrogatories  submitted  by  defendant  made 
five  special  findings,  to  wit: 

(1)  The  rain  which  fell  from  the  15th  to  the  20th  of 
September,  1905,  in  the  states  of  Kansas  and  Missouri  along 
defendant's  line  was  an  extraordinary  and  unprecedented 
rain  in  that  locality;  (2)  defendant's  roadbed  and  tracks 
were  so  damaged  by  said  extraordinary  rain  and  flood  as  to 
prevent  appellant  moving  trains  over  the  same  during  the 
time  intervening  from  the  16th  to  the  20th  days  of  Septem- 
ber, 1905;  (3)  the  defendant  used  diligence  in  repairing 
its  tracks  and  roa4ked  and  moving  said  stock  forward  after 
such  repairs  were  made;  (4)  the  plaintiff,  T.  E.  Tate,  did 
not  enter  into  and  assent  to  the  contract  in  evidence  without 
the  use  of  fraud  or  artifice  on  the  part  of  the  defendant  or 
its  agents;  (5)  the  plaintiff  did  not  serve  notice  in  writ- 
ing on  defendant's  agent,  of  claim  for  damages  within 
twenty-four  hours  after  the  delivery  of  said  stock  at  destina- 
tion. 

It  is  insisted  by  appellant  that  the  general  verdict  of  the 
jury  is  inconsistent  and  irreconcilable  with  the  special  find- 
ings of  the  jury ;  and  that  the  court  erred  in  overruling  de- 
fendant's motion  for  judgment  in  its  favor  on  the  special 
findings  of  the  jury.  Appellant  also  insists  that  the  special 
finding  No.  4,  that  the  plaintiff  did  not  assent  to  the  con- 
tract in  evidence,  etc.,  is  manifestly  against  the  weight  of 
the  evidence,  and  that  it  should  be  considered  here  as  if  ap- 
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pellee  assented  to  the  terms  of  the  agreement  he  signed  at 
the  time  of  the  shipment  of  the  stock,  that  is  to  say  that  the 
defense  set  up  in  the  third  and  fourth  pleas  of  the  defend- 
ant are  established,  and  the  right  of  appellee  to  recover  in 
this  suit  is  barred.  The  record  discloses  that  there  is  ample 
evidence  to  sustain  the  jury  in  their  finding  as  to  this  fourth 
special  interrogatory.  The  defendant  made  no  objection  to 
this  finding  in  the  court  below;  and,  therefore,  it  is  not  in 
any  position  to  object  to  or  question  this  finding  of  the  jury 
in  this  court.  A  special  finding  must  be  held  conclusive  on 
appeal  where  it  is  not  attacked  in  the  written  motion  for  a 
new  trial  specifying  grounds  therefor.  Assigning  as  a  spe- 
cial ground  for  a  new  trial  that  the  verdict  is  against  the 
w-eight  of  the  evidence  applies  only  to  the  general  verdict. 
It  does  not  raise  any  question  with  reference  to  the  special 
findings.  Neither  does  the  assignment  that  the  general  ver- 
dict of  the  jury  is  inconsistent  and  irreconcilable  with  the 
special  findings  of  the  jury  raise  any  question  or  objection 
as  to  the  correctness  of  the  special  findings.  The  attitude 
of  the  defendant  in  the  lower  court  was  rather  to  the  effect 
that  the  special  findings  of  the  jury  were  all  correct  and  that 
the  general  verdict  of  not  guilty  was  wrong  and  irreconcil- 
able with  the  special  findings ;  and  that  it  was  entitled  to  a 
verdict  upon  the  special  findings,  notwithstanding  the  gen- 
eral verdict  of  not  guilty.  The  defendant  in  fact  made  a 
motion  for  judgment  upon  the  special  findings  by  the  jury, 
and  having  treated  these  findings  of  the  jury  in  the  lower 
court  as  right,  it  cannot  be  heard  to  say  in  this  court  that 
any  of  them  are  erroneous  or  not  based  on  the  weight  of  the 
evidence.  Avery  v.  Moore,  133  111.  74;  Empire  Machinery 
Co.  V.  Brady,  164  111.  68 ;  Voigt  v.  Anglo-American  Provi- 
sion Co.,  104  111  App.  423  and  202  111.  462 ;  Pittsburgh  C. 
C.  &  St.  L.  Ry.  Co.  V.  Bovard,  121  111.  App.  49;  The  Penn. 
C.  Co.  V.  Kelley,  156  111.  9. 

The  defendant  being  bound  by  the  finding  of  the  jury  on 
the  fourth  special  interrogatory  to  the  effect  that  the  special 
contract  signed  by  the  appellee  and  limiting  the  liability  of 
the  appellant,  was  not  consented  to  by  appellee,  it  must 
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be  held  that  the  appellant  has  failed  to  make  good  its  third 
plea.  The  burden  is  upon  the  carrier  to  show  assent  of  the 
shipper  to  the  terms  of  a  contract  limiting  its  common  law 
liability.  The  fact  that  appellant  had  two  kinds  of  con- 
tracts and  two  different  freight  rates,  and  that  the  appellee 
signed  the  "Shippers  risk"  contract,  could  avail  appellant 
nothing  in  this  case,  unless  notice  thereof  had  been  brought 
home  to  appellee.  C.  &  N.  W.  Ky.  Co.  v.  Chapman^  133 
111.  96;  Wabash  K.  K.  Co.  v.  Thomas,  222  111.  337;  The 
Erie  Ry.  Co.  v.  Wilcox,. 84  HI.  239;  Bait.  &  O.  S.  W.  R.  R. 
Co.  V.  Fox,  113  111.  App.  180. 

For  the  same  reason  the  defense  set  up  in  appellant's  plea 
No.  4,  with  reference  to. the  failure  of  appellee  to  give  writ- 
ten notice  of  his  claim  for  damages  to  be  served  on  appel- 
lant within  one  day  after  the  delivery  of  the  stock  at  des- 
tination, etc.,  must  fail.  The  special  finding  of  the  jury  is 
to  the  effect  that  appellee  did  not  assent  to  the  contract. 
Wabash  R.  R.  Co.  v.  Thomas,  222  111.  337. 

We  think  the  jury  were  clearly  warranted  in  finding  for 
the  plaintiff.  The  jury  made  special  findings  that  the  rains 
along  the  defendant's  lines  were  extraordinary  and  unprec- 
edented and  that  the  defendant's  roadbed  and  tracks  were 
so  damaged  thereby  as  to  prevent  its  moving  trains  over  the 
same  during  the  time  intervening  from  the  16th  to  the  20th 
days  of  September,  1905.  The  evidence  supports  this  find- 
ing and  the  defendant  concedes  it.  The  evidence  also  shows 
that  the  defendant  had  full  notice  of  this  fact  when  it  billed 
and  shipped  this  stock  at  8:20  o'clock  A.  M.  of  September 
I7th.  The  steel  bridge  across  Lamine  River  at  Otterville, 
Missouri,  east  of  Kansas  City,  and  two  hundred  feet  long, 
washed  down  stream  two  hundred  feet  at  five  o'clock  A.  M. 
on  September  17th,  more  than  three  hours  before  the  stock 
were  shipped  from  Council  Grove.  The  water  was  running 
over  the  deck  of  this  bridge  eight  hours  before  the  horses 
were  shipped.  J.  W.  Brooks,  a  witness  for  the  defense,  tes- 
tified that  the  washout  of  the  dump  and  steel  bridge  there 
was  near  a  half  mile  long,  and  that  the  last  train  that  under- 
took to  cross  there  failed  and  had  to  back  away  from  the  wash- 
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out  about  four  o'clock  on  Sunday  morning,  September  I7th. 
The  evidence  also  clearly  shows  that  the  defendant's  train 
dispatcher  had  notice  of  the  impassable  condition  of  its 
road  long  before  the  stock  were  shipped  from  Council  Grove. 
J.  W.  Stewart,  one  of  appellant's  foremen,  received  notice 
of  the  washout  between  four  and  five  o'clock  of  the  morn- 
ing of  the  17th,  and  he  was  one  hundred  and  fifty  miles 
east  of  Kansas  City.  F.  D.  Hausgen,  appellant's  superin- 
tendent of  bridges,  who  was  two  hundred  and  fifty-seven 
miles  east  of  Kansas  City,  was  notified  thereof  at  7  o'clock 
of  the  17th.  Council  Grove  was  a  telegraph  station,  and 
the  train  dispatcher  and  the  superintendent  of  the  road,  al- 
though fully  informed  of  the  condition  of  this  road  for  hours 
before  the  stock  were  shipped,  failed  to  notify  the  agent  at 
Council  Grove  and  prevent  the  shipment  of  stock  or  other 
such  freight  and  save  it  from  being  exposed  to  these  im- 
passable floods  and  washouts.  The  common  carrier  is  not 
exempt  from  liability  for  the  loss  occasioned  by  an  act  of 
God  if  the  carrier  has  been  guilty  of  any  previous  negligence 
which  brings  the  property  in  contact  with  the  destructive 
force  or  unnecessarily  exposes  it  thereto.  Wald  v.  P.  C.  C. 
&  St.  L.  K.  R.  Co.,  162  111.  545;  Schwartz,  etc.,  v.  Adsit, 
91  IlL  App.  576;  Sandy  v.  Lake  St  E.  R.  R  Co.,  236  111. 
194. 

Appellant  was  guilty  of  negligence  in  accepting  the  stock 
for  shipment  when  it  knew  or  ought  to  have  known  that  it 
could  not  handle  the  stock  to  destination  within  a  reasonable 
time.  G.  W.  Ry.  Co.  v.  Bums,  60  111.  284 ;  I.  C.  R.  R.  Co. 
V.  Cobb  Christy  &  Co.,  64  111.  128 ;  T.  W.  &  W.  Ry.  Co.  v. 
Thompson,  71  HI.  434. 

"A  common  carrier  is  an  insurer  for  safe  delivery  of  live 
stock,  and  as  such  answerable  for  every  loss  which  can  not 
be  attributed  to  the  act  of  God,  the  public  enenly,  or  to  the 
natural  or  proper  vices  of  the  animals  themselves,  and,  as 
in  case  of  loss  by  the  act  of  God  or  public  enemy,  the  bur- 
den is  upon  the  carrier  to  show  exemption  from  liability, 
so  also  it  is  in  the  case  of  loss  or  death  resulting  from  the 
nature  or  vice  of  the  animal.     In  other  words,  proof  of  de- 
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livery  to  the  carrier  of  stock,  in  live  and  good  condition,  and 
its  injur;  or  death  while  in  the  custody  of  the  carrier,  makes 
a  prima  fcucie  case  against  it,  which  may  be  rebutted  by  evi- 
dence that  it  provided  all  suitable  means  of  transportation, 
and  exercised  that  degree  of  care  which  the  nature  of  the 
property  required."  B.  &  O.  S.  W.  K.  K.  Co.  v.  Fox,  113 
111.  App.  180. 

The  foregoing  states  the  correct  rule  as  to  the  carrier's 
responsibility  and  the  burden  of  proof  in  all  the  cases  where- 
in the  liability  is  not  limited  or  changed  by  special  contract. 
The  appellee  proved  the  first  count  of  his  declaration.  The 
appellant  failed  to  establish  any  defense  to  this  count  and 
the  proof  thereunder,  and  the  general  verdict  of  the  jury 
was  not  inconsistent  with  the  special  findings,  even  conced- 
ing that  such  findings  are  ultimate  facts.  The  fact  that  the 
plaintiff  failed  to  prove  the  second  count  of  his  declaration 
does  not  interfere  with  his  right  to  recover  on  the  first  count. 

What  we  have  said  in  the  foregoing  fully  answers  all  of 
the  objections  to  appellee's  given  instructions.  They  are  in 
accordance  with  our  interpretation  of  the  law  and  they  are 
based  on  the  evidence.  We  think  the  jury  were  fully  and 
correctly  instructed  as  to  when  and  under  what  circum- 
stances they  would  be  warranted  in  finding  that  the  plain- 
tiff assented  to  the  special  contract  relied  on  by  the  defense, 
and  in  view  of  the  fact  that  the  jury  found  that  he  did  not 
assent  to  it,  and  that  the  defendant  is  bound  thereby,  we  do 
not  think  the  defense  is  prejudiced  by  the  refusing  of  any 
of  its  offered  instructions. 

Under  the  evidence  in  this  case  we  could  not  hold  that 
the  damages  are  excessive.  While  they  are  more  than  dou- 
ble the  amount  found  by  a  former  jury,  yet  taking  the  low- 
est estimate  of  the  damages  by  the  plaintiff's  witnesses,  they 
will  be  found  to  be  $1,370,  the  sum  awarded  by  the  jury. 
We  can  find  no  reason  for  saying  that  these  witnesses  were 
unfair,  or  that  they  were  not  well  informed  as  to  the  values 
of  the  stock. 

Finding  no  reversible  error  in  this  record,  the  judgment 
of  the  lower  court  is  affirmed. 

Affirmed, 
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Louis  M.  LaChappelle,  Appellee,  v.  Allis-Chalmers  Com- 

pany.  Appellant. 

GeiL  No.  15,154. 

Master  and  sebvant — tohat  tends  to  eatahlish  incompetency  of  serv- 
ant. The  incompetency  of  a  servant  to  discharge  the  duties  of  his  po- 
sition is  not  established  only  by  proof  of  his  general  reputation  but  by 
testimony  of  many  instances  of  carelessness  and  negligent  conduct  in 
the  performance  of  such  duties. 

Bakeb,  J.,  dissenting. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county ;  the  Hon.  Thex)dobe  Bbentano,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1908.  Reversed  on  rehearing.  Opinion 
filed  October  6,  1910. 

Statement  by  the  Court.  This  action  is  between  master 
and  servant  for  personal  injuries  suffered  by  the  servant  as 
the  result  of  alleged  negligent  conduct  on  the  part  of  two 
other  servants  of  the  same  master.  The  trial  in  the  Superior 
Court  was  a  jury  trial.  A  verdict  was  returned  finding  the 
defendant  master  guilty  of  the  negligence  charged  and 
awarding  the  servant  plaintiff  damages  to  the  amount  of 
$15,000,  upon  which  verdict  the  court  entered  a  judgment 
after  overruling  defendant's  motions  for  a  new  trial  and 
in  arrest  of  judgment. 
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Many  errors  are  assigned  upon  the  record,  and  the  argu- 
ment discusses  these  assignments  under  six  different  heads. 
In  the  conclusion  to  which  we  have  arrived  it  will  be  un- 
necessary for  us  to  pass  upon  more  than  the  one  crucial  and 
controlling  question,  viz:  Does  the  evidence  sustain  by  its 
preponderating  force  the  material  averments  of  those  counts 
of  the  declaration  under  which  the  cause  was  submitted  to 
the  jury,  or  is  the  verdict  manifestly  contrary  to  the  weight 
of  such  evidence  ? 

Plaintiff  was  working  in  a  switching  crew  of  defendant 
at  the  time  of  the  accident^  in  its  yards  at  West  AUis,  Wis- 
consin. There  were  two  switching  crews  employed  in  these 
yards;  one  known  as  the  Clancy  crew,  operating  in  conjunc- 
tion with  engine  1024,  and  the  other,  known  as  the  Donnel- 
ly crew,  operating  in  conjunction  with  engine  1087.  Wil- 
liam H.  Snyder  was  the  engineer  on  engine  1024,  operating 
with  the  Clancy  crew,  and  Albert  M.  Snyder,  his  brother, 
was  engineer  on  engine  1087,  operating  with  the  Donnelly 
crew.  Plaintiff  at  the  time  of  the  accident  was  working  with 
the  Clancy  crew.  There  was  one  main  track  and  a  lead  or  stem 
track,  from  which  branched  out  five  tracks  used  for  storing 
cars,  and  several  other  tracks  leading  to  various  buildings 
in  which  machinery  was  manufactured.  West  of  the  lead 
track  and  874  feet  south  from  where  it  joined  the  main 
track  was  a  scale  house,  east  of  which  were  tracks  on  which 
cars  were  weighed.  On  February  13,  1906,  a  car  had  been 
''kicked*'  onto  the  scale  track  by  engine  1024,  whereupon 
Donnelly  was  ordered  to  take  two  cars  of  gravel  from  track 
5,  where  they  were  stored,  to  some  construction  work  which 
could  be  reached  by  going  over  a  Y  back  of  the  scale  house. 
While  plaintiff  was  engaged  in  opening  a  knuckle  at  the 
north  end  of  the  car  on  the  scale  track,  Donnelly  ordered 
the  engineer  on  1087  to  back  in  against  the  scale  car,  not 
then  knowing  that  plaintiff  was  opening  the  knuckle  at  the 
north  end  of  it.  After  Donnelly  gave  a  signal  the  engine 
came  rapidly  against  the  south  end  of  the  car  on  the  scale 

track,  knocking  it  to  the  north  several  feet,  and  plaintiff 
Vol.  cLYn.- 


114  Appellate  Courts  of  Illinois. 

La  Chappelle  v.  Allis- Chalmers  Co.,  167  III.  App.  112. 

was  thrown  down  and  his  arm  crushed  between  the  bumpers 
of  his  car  and  engine  1024. 

The  declaration  as  originally  drawn  charged  in  one  count 
that  the  injuries  were  wilfully  and  wantonly  inflicted;  in 
a  second  count  that  the  coupler  on  engine  1024  was  out  of 
repair  and  defective;  in  a  third  count  that  defendant  was 
liable  under  a  Wisconsin  statute;  and  in  a  fourth  count 
charged  that  plaintiff  had  not  suflicient  experience  to  appre- 
ciate the  dangers  incident  to  switching  service,  and  that  de- 
fendant was  negligent  in  failing  to  warn  plaintiff  of  the 
dangers  to  be  encountered.  On 'the  trial  all  the  foregoing 
mentioned  counts  were  dismissed  out  of  the  case,  which  went 
to  the  jury  on  three  additional  counts,  which  are  in  sub- 
stance to  the  following  effect.  In  one  of  these  counts  the 
negligence  on  which  plaintiff  predicated  the  right  to  recover 
was  that  defendant  "carelessly  and  negligently  employed  and 
kept  in  its  employ  a  certain  servant,  to-wit,  one  Charles  Don- 
nelly, whom  it  knew,  or  by  the  exercise  of  reasonable  care 
might  have  known,  was  a  careless,  negligent  and  incompe- 
tent servant,  addicted  to  the  excessive  use  of  intoxicating 
liquors,  and  who  was  on,  to-wit,  the  date  aforesaid,  strong- 
ly under  the  influence  of  intoxicating  liquor,  and  that  he, 
the  said  plaintiff,  did  not  know  of  said  Donnelly's  careless- 
ness, negligence  and  excessive  use  of  intoxicating  liquor  and 
had  not  equal  means  with  said  defendant  of  knowing  such 
facts;  and  plaintiff  alleges  that  the  said  Donnelly  was  the 
foreman  in  charge  of  said  other  crew  so  moving  said  engine 
and  cars,  and  by  reason  of  the  carelessness  and  negligence 
of  said  defendant  in  keeping  in  its  employ  and  placing  in 
charge  of  said  crew  said  Donnelly  said  other  engine,  tender 
and  train  of  cars  were  carelessly  backed  on  said  track 
scale  platform  and  against  said  car  which  he,  the  said  plain- 
tiff, was  coupling  as  aforesaid,  and  he  was  thereby  greatly 
hurt,"  etc.  In  another  of  these  three  counts  the  negligence 
charged  is  that  defendant  "carelessly  and  negligently  em- 
ployed and  kept  in  its  employ  a  certain  servant  as  engineer 
of  said  other  train  upon  engine  1087,  and  this  defendant 
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then  knew,  or  with  the  exercise  of  reasonable  care  might 
have  known,  that  said  engineer  on  said  engine  1087  was  and 
for  a  long  time  previous  thereto  had  been  a  careless,  negli- 
gent and  incompetent  servant,  and  that  he,  the  said  plaintiff, 
did  not  know  that  said  engineer  on  said  engine  1087  was 
a  careless,  incompetent  and  reckless  servant,  and  had  no 
equal  means  with  said  defendant  of  knowing  said  facts ;  the 
plaintiff  alleges  that  the  said  engineer  had  charge  of  the 
said  engine,  and  by  reason  of  the  carelessness  and  negligence 
of  said  defendant  in  keeping  in  its  employ  and  placing  in 
charge  of  said  engin*^  the  aforesaid  engineer,  said  other  en- 
gine was  carelessly  operated  on  said  track  while  the  plain- 
tiff was  there  necessarily  engaged  in  the  course  of  his  duties 
and  against  the  said  cars  in  the  plaintiff's  train,  whereby 
while  the  plaintiff  was  coupling  one  of  said  cars  as  afore- 
said, the  said  cars  were  suddenly  started  and  he  was  there- 
by greatly  hurt,"  etc.  And  in  the  remaining  count  of  the 
three,  the  negligence  of  defendant  is  alleged  to  consist  in 
its  employing  and  keeping  employed  the  said  Donnelly,  who 
was  incompetent,  etc.,  because  of  the  reasons  set  out  and 
averred  in  the  first  of  three  counts  under  which  the  case  went 
to  the  jury,  with  the  additional  averment,  viz,  that  said 
Donnelly  was  of  an  excitable  temperament,  quarrelsome  dis- 
position, absent  minded  and  careless  in  giving  and  ordering 
signals  and  in  running  switches ;  that  on  the  day  of  the  acci- 
dent defendant  negligently  retained  said  Donnelly  in  its  em- 
ploy although  it  then  and  there  knew,  or  ought  to  have 
known  in  the  exercise  of  reasonable  care,  of  Donnelly's 
shortcomings  as  before  set  out,  and  that  plaintiff  had  no 
such  knowledge,  and  that  by  reason  of  Donnelly's  known  un- 
fitness, etc.,  the  accident  to  plaintiff  occurred,  etc.  The 
general  issue  constituted  defendant's  pleading. 


Cai.houk^  Lyfoed  &  Shbean,  for  appellant. 


Charles  M.  Foell  and  Earl  J.  Walker,  for  appellee. 
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Me,  Peesiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Whether  plaintiff  was  injured  in  consequence  of  the  negli- 
gence of  Donnelly  or  Snyder,  singly  or  in  combination,  is 
not  necessarily  important  to  his  right  to  recover  unless  de- 
fendant was  negligent  in  respect  to  one  or  more  of  the  delin- 
quencies charged  in  the  declaration,  as  it  stood  at  the  time 
the  cause  was  submitted  to  the  jury,  as  constituting  such 
negligence.     From  the  statement  preceding  this  opinion  it 
appears  such  negligence  consisted  in  defendant's  employing 
and  retaining  in  its  employ  two  incompetent  servants,  one 
Donnelly,  the  head  switchman  of  engine  1087  crew,   and 
Alfred  M.  Snyder,  its  engineer,  defendant  having  knowledge, 
either  actual  or  imputable,  of  such  incompetency.     The  law 
cast  upon  plaintiff  the  burden  of  sustaining,  by  a  preponder- 
ance of  the  evidence,  the  charge  of  incompetency  of  one  or 
the  other  or  both  of  these  two  servants  and  that  such  in- 
competency resulted  in  the  negligent  act  which  proximately 
caused  the  injury  complained  of.     We  are  of  opinion  that 
the  evidence  pro  and  con  on  these  propositions  fails  to  sus- 
tain the  incompetency  charged  against  either  of  these  serv- 
ants, or  that  the  delinquencies  charged  against  them  were 
known  to  or  should  have  been  known  to  defendant  in  the 
exercise  of  due  diligence,  or  that  any  of  the  acts  or  conduct 
proven  against  either  of  them  was  of  such  a  character  as 
to  fasten  upon  the  master  knowledge  that  either  of  them 
were  incompetent  servants,  not  to  be  trusted  to  discharge 
the.  duties  imposed  upon  them  by  their  employment.     On 
the  contrary,  it  is  our  deliberate  opinion  that  the  evidence 
absolutely  fails  to  sustain  any  of  the  charges  of  incompe- 
tency of  either  of  these  two  servants.    In  weighing  the  testi- 
mony it  must  not  be  lost  sight  of  that  general  reputation  is 
of  no  controlling  force  unless  supported  by  specific  instances 
of  conduct  amounting  to  carelessness  or  negligence.      So, 
therefore,  the  testimony  of  a  witness  as  to  general  reputa- 
tion, without  citation  of  any  concrete  fact  or  instance  of 
negligence  or  carelessness,  is  of  little,  if  any,  \A^ight  as  evi- 
dence sustaining  the  charge  either  of  negligence  or  careless- 
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ness.  Nor  would  such  reputation  alone  constitute  notice  to 
the  master  of  incompetency,  or  prove  that  such  servant  was 
in  fact  incompetent.  The  rule  is,  we  think,  correctly  stated 
in  a  foot  note  to  State  v.  Broderick,  14  L.  R.  A.  (N.  S.), 
704—5,  as  follows:  "The  incompetency  of  a  servant  to  dis- 
charge the  duties  of  his  position  is  not  established  only  by 
proof  of  his  general  reputation,  but  by  testimony  of  many 
instances  of  carelessness  and  negligent  conduct  in  the  per- 
formance of  such  duties;"  and  that  such  rule  is  sustained 
by  the  doctrine  of  Consolidated  Coal  Co.  v.  Seniger,  179 
ni.  370. 

It  is  fairly  inferable  from  all  the  testimony  in  this  record 
that  the  members  of  the  two  switching  crews  came  daily 
in  contact  with  each  other  in  the  discharge  of  their  kindred 
duties,  80  that  each  could  be  said  to  have  exerted  some 
influence  over  the  other  in  the  performance  of  their  several 
allied  tasks  and  to  acquire  knowledge  of  the  habits,  con- 
duct and  reputation  of  each  other. 

At  the  time  of  the  accident  plaintiff  had  been  in  the  serv- 
ice of  defendant  about  ten  months.  For  six  or  seven  months 
of  this  time  he  worked  as  a  switchman  with  the  same 
crew  in  which  he  was  working  at  the  time  he  was  injured. 
Donnelly  and  Alfred  M.  Snyder  had  been  long  in  the  service 
of  defendant,  Donnelly  about  fourteen  years  and  Snyder 
about  twenty-one  years.  There  is  little  room  for  doubt 
that  they  were  both  capable  men  and  thoroughly  well  able, 
through  long  years  of  practical  experience,  to  discharge 
the  duties  of  their  several  positions  with  efficiency.  In  no 
aspect  of  the  evidence  could  they  be  considered  incompetent 
to  perform  the  duties  intrusted  to  them.  So  that  in  the 
final  analysis  of  the  testimony,  the  question  for  solution  is 
not  their  competency,  but  the  fact,  under  the  averments  of 
the  counts  under  which  the  case  was  submitted  to  the  jury, 
whether  Donnelly  was,  by  reason  of  his  alleged  intemper- 
ance, carelessness  and  recklessness  in  doing  his  work,  an  un- 
safe man  to  do  the  work  he  was  employed  to  do,  and  whether 
Snyder  was  so  "bull  headed"  and  careless  in  the  discharge 
of  his  dutie**  as  to  be  unfit  to  perform  his  work  as  an  en- 
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gineer,  and  whether  negligence  is  imputable  to  defendant 
in  retaining  these  men  in  its  employ. 

The  record  discloses  that  five  witnesses  sworn  for  plain- 
tiff testified  as  to  the  reputation  and  conduct  of  Donnelly 
and  particularly  as  to  his  alleged  habit  of  intemperance, 
and  twelve  witnesses  produced  by  defendant  testified  to  the 
contrary  and  supported  the  contention  of  defendant  that 
Donnelly  was  a  temperate  and  sober  man.  Plaintiff's  wit- 
nesses were  Gk)dfrey,  Dunn,  Borges,  Seeberg  and  Nyhus. 
If  the  testimony  of  these  witnesses  is  worthy  of  credit,  then 
the  reputation  of  Donnelly  for  intemperance  was  so  noto- 
rious that  it  must  have  been  known  to  everyone  with  whom 
he  was  associated  and  could  not  have  failed  to  be  observed 
by  any  person  who  came  in  daily  contact  with  him,  as  plain- 
tiff undeniably  did.  If  such  be  the  fact,  then  plaintiff  had 
knowledge  thereof,  and  by  continuing  thereafter  in  the  em- 
ployment of  defendant  in  the  same  department  of  work  with 
Donnelly  he  assumed  the  risk  attendant  upon  continuing  to 
work  with  a  man  who  had  such  notoriously  intemperate 
habits  as  Donnelly  is  claimed  to  have  had,  according  to  the 
testimony  of  these  witnesses  of  plaintiff.  It  is  contended 
that  Donnelly  was  under  the  influence  of  liquor  on  the  morn- 
ing of  the  accident,  and  the  witness  Godfrey  did  so  swear, 
but  Godfrey  was  himself  discharged  from  defendant's  em- 
ploy for  drunkenness.  Dunn  was  a  saloonkeeper,  who  had 
previously  worked  for  defendant,  and  he  svore  that  Don- 
nelly was  one  of  his  regular  patrons  and  was  an  intemperate 
man.  Diinn  himself  had  indulged  in  drink  just  before  being 
sworn  as  a  witness.  Borges  had  worked  for  defendant  about 
six  or  seven  montlis  three  years  before  the  accident,  and  was 
of  the  age  of  eighteen  years  when  in  defendant's  employ. 
Seeberg  worked  for  defendant  and  was  discharged  because 
of  a  dispute  between  himself  and  Nyhaus.  The  witness  Ny- 
haus  was  in  the  employ  of  defendant  only  two  months.  A 
statement  made  by  Frank  Beggs,  who  witnessed  the  accident, 
was  read  in  evidence  by  plaintiff  as  an  impeachment  of 
his  testimony  given  from  the  witness  stand,  and  among  other 
things  he  stated  that  Donnelly  had  been  drinking  on  the  day 
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of  the  accident.  Arrayed  against  these  witnesses  are  those 
of  the  defendant,  twelve  in  number,  who  all  give  Donnelly 
a  good  reputation  for  sobriety.  Strange,  however,  is  the 
fact  that  plaintiff  himself  did  swear  that  during  all  of  the 
ten  months  of  his  association  with  Donnelly,  more  or  less 
dose  and  continuing  day  after  day  for  more  than  six  months, 
he  was  unable  by  any  act  or  conduct  on  his  part  to  discover 
that  Donnelly  had  been  drinking  or  was  an  habitually  in- 
temperate man  or  addicted  to  the  drinking  habit.  The 
witnesses  of  defendant  who  supported  Donnelly's  reputation 
for  sobriety  were  Sheridan,  a  lawyer,  Westphal,  whose  ten- 
ant he  was,  a  neighbor  named  Brett,  a  priest  named 
Burdock,  at  whose  church  Donnelly  and  his  family  were 
attendants;  Espenard,  a  former  landlord,  who  had  known 
him  four  years;  Zophy,  DoUer,  Beggs,  Johnson  and  both 
the  Snyders,  who  had  worked  with  Donnelly  for  vary- 
ing and  long  periods  of  time  at  the  works  of  defendant. 
All  of  these  witnesses  were  employes  of  defendant  and  had 
worked  for  defendant  for  much  greater  length  of  time  than 
had  any  of  the  plaintiff's  witnesses,  Alfred  M.  Snyder  hav- 
ing been  in  such  employment  twenty-one  years.  It  is  quite 
apparent  that  defendant's  witnesses  had  a  better  opportunity 
of  knowing  intimately  the  character  and  reputation  of  Don- 
nelly than  any  of  plaintiff's  witnesses  possibly  could  have, 
and  consequently  their  testimony  is  worthy  of  greater  cre- 
dence as  being  the  most  trustworthy.  As  to  Alfred  M. 
Snyder's  competency  to  run  switch  engine  1087  there  can 
hardly  be  divergent  opinions  after  a  careful  reading  of  the 
evidence.  He  had  been  in  defendant's  employ  twenty-one 
years.  He  ran  a  stationary  engine  for  fifteen  years,  then 
acted  as  fireman  on  his  brother  William's  engine  for  five 
months,  and  after  that  ran  a  switch  engine  in  defendant's 
yards.  Such  long  continued  employment  in  one  establish- 
ment would  denote  to  the  unprejudiced  mind  character  for 
stability.  The  transition  from  a  stationary  to  a  locomotive 
engineer  would  seem  to  have  progressed  along  natural  lines. 
It  is  matter  of  common  knowledge  that  firemen  on  locomo- 
tive engines  graduate  to  and  become  locomotive  engineers. 
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In  fact  such  engineers  are  mostly  recruited  from  the  ranks 
of  firemen.  We  are  unable  to  say  from  this  testimony  that 
there  was  anything,  either  in  the  training  oi:  conduct  of 
Alfred  M.  Snyder,  which  would  justify  his  being  stigma-, 
tized  as  an  incompetent  engineer  or  one  that  defendant 
could  not  employ  and  retain  in  its  employment  without  be- 
ing amenable  to  the  charge  of  negligence  in  so  doing.  We 
therefore  hold  that  defendant  was  not  guilty  of  actionable 
negligence  in  employing  or  retaining  in  his  employ  either 
Donnelly  or  Alfred  M.  Snyder. 

The  judgment  of  the  Superior  Court  is  reversed. 

Beversed. 

Mb.  Justice  Baej:b  dissents. 


Rose  HIaska,  Defendant  in  Error,  v.  SoL  Klein,  doing  busi- 
ness as  Klein  Brothers,  Plaintiff  in  Error. 

Gen.  No.  15,256. 

1.  Master  and  sebvant— 4cAen  doctrine  of  fissumed  risk  preclude 
recovery.  Even  if  a  servant  is  ordered  to  perform  work  outside  of  her 
regular  duties  there  is  no  liability  on  the  part  of  the  master  for  an 
injury  resulting  from  a  danger  which  was  open  and  obvious  to  a  person 
of  ordinary  intelligence. 

2.  Masteb  and  servant — token  doctrine  of  felUno  servant  prtcludea 
recovery,  A  master  is  not  liable  to  a  servant  for  an  injury  caused  by 
another  servant  in  the  same  common  service  unless  the  master  is 
charged  with  negligently  employing  an  incompetent  servant. 

Action  in  case  for  personal  injuries.  Error  to  Municipal  Court  of 
Chicago;  the  Hon.  Adelor  Petit,  Judge,  presiding.  Heard  in  this  court 
at  the  March  term,  1909.     Reversed.     Opinion  filed  October  6,  1910. 

F.  J.  Canty  and  K.  J.  Folonie,  for  plaintiff  in  error. 

Sme JKAL,  Klenha  &  EiNG,  f or  defendant  in  error ;  H.  B. 
Spublock,  of  counsel. 
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Mr,  Justice  Hoij)om  delivered  the  opinion  of  the  court. 

Plaintiff  recovered  in  an  action  for  personal  injuries  a 
judgment  against  defendant  for  $250,  rendered  upon  the 
verdict  of  a  jury,  and  we  are  asked  on  this  review  to  re- 
verse that  judgment. 

Counsel  for  defendant  narrow  the  issues,  so  far  as  this 
review  is  concerned,  by  saying  in  their  brief :  "We  express- 
ly waive  errors,  although  serious,  not  going  to  the  question 
of  whether  plaintiff  has  any  case  under  the  evidence.  We 
ask  reversal  with  a  finding  of  facts."  Such  waiver  of  errors 
presents  the  case  for  our  review  in  about  the  following  form, 
as  to  the  facts  which  inferentially  at  least  would,  in  view 
of  such  waiver,  be  regarded  as  established,  viz :  That  plain- 
tiff was  employed  by  defendant  in  the  dry  goods  department 
of  his  store  as  a  "saleslady ;"  that  on  the  morning  of  Novem- 
ber 24,  1906,  a  floor  walker  of  defendant  said  to  plaintiff, 
"Rose,  you  are  a  strong  girl;  come  and  help  me  move  this 
table,"  referring  to  a  table  3  feet  wide  and  6  feet  long,  on 
which  "goods"  to  the  height  of  about  2  feet  were  piled ;  that 
plaintiff  acquiesced  in  the  request  and  assisted  in  moving 
the  table  about  one  foot  and  a  half  by  dragging  it,  and  that 
at  this  point  the  floor  walker  told  her  to  lift  the  table,  which 
she  did,  and  in  so  doing  felt  a  stinging  sensation  in  her 
groin ;  that  after  proceeding  about  a  foot  and  a  half  further, 
the  floor  walker,  without  notice,  dropped  his  end  of  the  table 
on  the  floor;  that  thereupon  she  had  a  sharp  pain  in  the 
region  of  her  groin,  and  on  examining  it  the  night  of  the 
same  day  she  found  a  lump  on  the  lower  right  side  of  her 
groin  about  half  the  size  of  a  hen's  egg.  She  worked  continu- 
ously thereafter  for  defendant  until  the  thirteenth  day  of  the 
following  February,  on  which  date  she  was  examined  by  a 
physician,  who  pronounced  the  injury  a  rupture,  and  it  is 
contended  that  such  rupture  is  traceable  to  the  moving  of 
the  table  and  was  primarily  caused  through  the  negligence 
of  defendant,  through  his  floor  walker,  in  suddenly  and 
without  warning  dropping  the  end  of  the  table  carried  by 
him  and  in  ordering  plaintiff  to  work  outside  of  her  em-r 
ployment 
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In  view  of  the  fact  that  whatever  risk  was  attendant  upon 
the  compliance  of  plaintiff  with  the  request  of  the  floor  walk- 
er, to  assist  him  in  moving  the  table,  was  as  open  and  obvi- 
ous to  plaintiff  as  to  the  floor  walker,  we  regard  as  imma-i 
terial  the  question  of  whether  or  not  such  assistance  was 
within  the  regular  duties  of  plaintiff.  There  was  no  risk 
attendant  upon  moving  the  table  except  such  as  was  appar^ 
ent  to  a  person  of  merely  ordinary  and  simple  understanding. 
This  is  not  an  order  case,  where  a  servant  is  suddenly  di- 
rected to  do  an  act  fraught  with  danger  of  which  he  was  not 
cognizant  or  sufficiently  informed.  We  do  not  regard  plain- 
tiff and  the  floor  walker  as  being  other  than  fellow  servants 
of  the  same  master  in  the  moving  of  the  table.  They  were 
engaged  in  a  common  object,  each  acting  voluntarily  in 
their  individual  effort  to  accomplish  the  result  desired  by 
both. 

We  regard  this  case  on  both  fact  and  law  as  being  within 
the  rule  announced  in  Gall  v.  Beckstein,  173  HI.  187,  and 
consequently  controlling  our  decision.  It  is  there  held  that 
the  master  is  not  liable  to  a  servant  for  an  injury  caused  by 
another  servant  in  the  same  common  service  imless  the  mas- 
ter is  chargeable  with  negligently  employing  an  incompe- 
tent servant.  The  exception  to  the  rule  announced  has  no 
place  in  the  instant  case.  IN'either  is  the  master  liable  to  a 
servant  for  an  injury  received  through  the  negligence  of  a 
foreman  while  acting  as  a  colaborer  with  such  servant,  where 
the  injury  is  not  attributable  to  the  exercise  of  the  foreman's 
authority  as  such  foreman.  The  Gall  case  was  one  where 
the  foreman  and  the  laborer  were  engaged  in  lifting  barrels 
of  salt  from  a  wagon,  the  injury  resulting  to  the  laborer 
from  the  negligent  act  of  the  assisting  foreman,  and  it  was 
held  that  in  lifting  the  barrels  the  foreman  and  laborer  were 
fellow  servants,  and  that  for  the  negligent  conduct  of  the 
foreman  in  such  operation  the  master  was  not  liable. 

The  plaintiff  has  no  right  of  action  against  defendant  fon 
the  injuries  complained  about,  and  the  judgment  of  the 
Municipal  Court  is  reversed. 

Reversed. 


r 


Chicago — ^Fiest  Distbict — Octobeb,  1910.      123 


Sullivan  t.  Algrem,  157  111.  App.  123. 


William  B.  Sullivan  et  al.,  Defendants  in  Error,  v.  Louis 
F.  Algrem  et  aL,  Plainti£Fs  in  Error. 

Gen.  No.  15,264. 

1.  EviDENCB— o/  what  judicial  notice  taken.  The  courts  of  Illinois 
will  take  judicial  cognizance  of  the  fact  that  the  Revised  Statutes  of  the 
United  States  authorize  the  appointment  of  a  deputy  clerk  for  the 
Circuit  Court  of  the  United  States. 

2.  Judgments — when  exemplification  proper,  A  certificate  signed 
in  the  name  of  the  clerk  of  the  court  hy  his  deputy  is  a  compliance  with 
the  act  of  Congress  regarding  the  authentication  of  records. 

3.  Judgments — wTiat  eeaential  to  euatain,  for  coats.  If  a  judgment 
in  suit  contains  an  item  of  costs  referred  to  in  the  mandate  of  an  ap- 
pellate tribunal  such  mandate  is  an  essential  part  of  the  judgment  record 
relied  upon  for  recovery. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Geobgb  J.  Cow- 
iNGy  Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1908. 
Reversed  and  remanded.    Opinion  filed  October  6,  1910. 

OssiAN  Cameron  and  Claud  D.  Hall^  for  plaintiffs  in 
error. 

Fbedebick  a.  Bbown  and  William  R.  T.  Ewen,  Jb., 
for  defendants  in  error;  Thomas  C.  Hennings,  of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the  court. 

This  action  is  of  the  "fourth  class,"  brought  in  the  Muni- 
cipal Court  of  Chicago. 

The  statement  of  claim  filed  in  that  court  is  as  follows: 
''Plaintiffs'  claim  is  for  a  judgment  rendered  against  de- 
fendants and  in  favor  of  plaintiffs  in  the  United  States 
Circuit  Court,  Eastern  Division  of  the  Eastern  Judicial 
District  of  Missouri  for  two  hundred  eighty-eight  dollars 
and  twenty-five  cents  ($288.25)  and  interest  thereon,  said 
cause  being  5454." 

The  cause  was  submitted  to  the  trial  judge  without  a 
jury  and  there  was  a  finding  in  favor  of  plaintiffs  and 
against  defendants  for  the  amount  claimed  and  a  judgment 
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for  $293.05  with  costs  was  entered.  Defendants  prosecute 
this  writ  of  error  and  ask  that  on  a  review  of  the  record  the 
judgment  he  reversed. 

To  support  plaintifts'  claim  there  was  introduced  in  evi- 
dence a  transcript  of  the  judgment  of  the  United  States  Cir- 
cuit Court  for  the  Eastern  Division  of  the  Eastern  Judicial 
District  of  Missouri  in  a  case  between  the  same  parties  as 
in  the  case  at  bar.  It  is  dated  June  15,  1908,  and  certified 
July  30,  1908.  This  was  received  over  the  objection  of 
defendants.  The  transcript  sets  forth  an  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit from  an  interlocutory  decree  made  by  the  Circuit  Gourt 
appointing  a  receiver,  which  decree  the  Court  of  Appeals 
reversed,  and  continues:  "Now  therefore,  in  obedience  to 
the  mandate  of  said  United  States  Circuit  Court  of  Appeals, 
and  in  conformity  with  the  opinion  rendered  by  said 
Court  *  *  be  and  it  is  hereby  in  all  things  set  aside  and 
vacated,  *  *  and  that  the  costs  and  expenses  of  the  re- 
ceivership proceeding  in  this  court,  except  the  allowances 
heretofore  made,  be  taxed  against  the  complainants." 

Appended  to  this  and  a  part  of  the  transcript  is  the  fol- 
lowing, after  entitling  the  court  and  the  cause: 

"No.  5454.    Abstract  of  costs  unpaid  by  and  taxed  against 
complainants,  pursuant  to  decree  entered  June  15,  1908. 
Clerk,  allowance  of  appeal  and  costs  of  tr^vnscript  to 

U.  S.  Circuit  Court  of  Appeals,  Eighth  Circuit. .  $75.05 
Costs  of  United  States  Circuit  Court  of  Appeals, 

Eighth  Circuit  (as  certified  in  Mandate  of  said 

Court)    213.20 

$288.25 
Correct  $288.25. 

James  R.  Gray,  Clerk, 

By  Irwine  Mitchell,  Deputy  Clerk." 

The  foregoing  was  certified  in  conformity  to  the  Act  of 
Congress  relating  to  the  authentication  and  exemplification 
of  records.  The  attestation,  however,  of  the  clerk  was  by 
Irwine  Mitchell,  deputy.    The  opinion  of  the  Circuit  Court 
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of  Appeals  reversing  the  interlocutory  decree  of  the  Circuit 
Court  was  received  in  evidence  against  the  objection  of 
defendants.  The  foregoing  constituted  all  of  the  evidence 
proffered  by  or  received  for  plaintiffs.  Defendants  offered 
in  evidence  Rule  No.  31  of  the  Rules  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  and  it  was 
received  without  objection.  Section  5  reads:  "When  costs 
are  allowed  in  this  Court  it  shall  be  the  duty  of  the  Clerk 
to  insert  the  amount  thereof  in  the  body  of  the  mandate, 
or  other  proper  process  sent  to  the  court  below,  and  annex 
to  the  same  the  bill  of  items  taxed  in  detail." 

What  fimction  or  purpose  the  opinion  of  the  Circuit  Court 
of  Appeals  served  as  evidence  in  the  case,  we  are  at  a  loss 
to  discover.  Its  effect,  however,  being  entirely  fruitless  as 
evidence  for  either  party,  as  it  did  not  support  any  conten- 
tion made  in  the  case,  it  was  harmless  error  to  permit  its 
admission. 

It  is  urged  that  the  certificates  of  the  clerk  being  signed 
in  the  name  of  the  clerk  by  his  deputy  was  not  a  sufficient 
compliance  with  the  Act  of  Congress  regarding  the  authenti- 
cation of  records  to  entitle  the  transcript  to  be  received  in 
evidence.  With  this  contention  we  are  unable  to  agree. 
It  will  be  assumed,  in  the  absence  of  some  evidence  to  the 
contrary,  that  the  deputy  signing  his  chief's  name  did  so 
with  authority.  The  courts  of  Illinois  will  likewise  take 
judicial  cognizance  of  the  fact  that  the  Revised  Statutes  of 
the  United  States,  1907,  supplement  pp.  136-7,  authorize 
the  appointment  of  a  deputy  clerk  for  the  Circuit  Court  of 
the  United  States  in  the  Eastern  District  of  Missouri. 
Without  such  statute  the  certification  by  deputy  would  be 
suflScient  in  this  jurisdiction,  for  as  said  in  Garden  City 
Sand  Co.  v.  Miller,  157  111.  225:  *'The  deputy,  though  a 
deputy  merely,  is  made  the  officer,  and  a  certificate  made  by 
such  depiity  and  signed  as  deputy  will  be  presumed  to  have 
been  made  by  reason  of  a  vacancy  or  because  of  absence  or 
inability  of  the  officer." 

The  real  difficulty  with  this  case  is  the  absence  of  the 
mandate  of  the  Circuit  Court  of  Appeals,  in  which  it  is 
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said  the  item  of  $213.20  appears  as  costs  taxed  in  that 
court,  and  the  lack  of  any  evidence  of  a  judgment  against 
plaintiffs  for  the  cost  in  the  Circuit  Court  of  Appeals. 
We  think  Santa  Clara  Lumber  Co.  v.  Prescott,  238  111.  625, 
is  conclusive  against  plaintiffs,  for,  as  there  said,  "the  exist- 
ence of  the  decree  for  costs  must  be  determined  by  an  in- 
spection of  the  record  alone." 

The  judgment  of  the  Municipal  Court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Delia  Upton,  Defendant  in  Error,  v.  Swedish  American 

Hospital  et  al.,  Plaintiffs  in  Error. 

Gen.  No.  15,274. 

1.  Bonds — when  action  upon  appeal  bond  not  premature.  An  action 
upon  an  appeal  bond  is  not  premature  if  brought  before  the  time  for 
petitioning  for  a  rehearing  has  expired  and  before  the  mandate  has 
issued. 

2.  Pleading — what  dilatory  defense.  An  objection  that  an  action 
upon  an  appeal  bond  is  prematurely  brought  is  dilatory  in  character 
and  to  be  availed  of  must  be  specially  pleaded. 

3.  Evidence — when  witness  qualified  to  testify  to  rental  value.  If 
a  witness  has  had  some  experience  with  renting  agents  and  some  knowl- 
edge of  rental  values,  he  is  competent,  the  weight  to  be  given  to  his 
testimony  being  for  the  jury. 

4.  Landlord  and  tenant — what  damages  recoverable  for  unlawful 
withholding.  Damages  occurring  to  premises  during  the  period  of  their 
being  unlawfully  withheld  may  be  allowed  by  the  jury  in  an  action  upon 
an  appeal  bond. 

6.  Landlobd  and  tenant — what  damages  recoverable  for  unlawful 
ufithholding.  In  such  an  action  the  plaintiff  is  entitled  to  an  award  for 
the  use  of  the  premises  according  to  the  highest  and  best  purpose  for 
which  they  could  have  been  used. 

Action  of  debt.  Error  to  Municipal  Court  of  Chicago;  the  Hon. 
Fbeeman  K.  Blake,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1909.    Affirmed.    Opinion  filed  October  6,  1910. 
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O.  C.  Peterson,  for  plaintiffs  in  error. 
GusTAv  E.  Beebly,  for  defendant  in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the  court. 

This  is  an  action  of  the  "first  class,"  brought  in  the  Muni- 
cipal Court  of  Chicago  on  an  appeal  bond  given  in  an  action 
of  forcible  entry  and  detainer,  tried  on  an  appeal  from  a 
justice  of  the  peace  in  the  Circuit  Court,  on  an  appeal  from 
a  judgment  of  the  Circuit  Court  in  favor  of  plaintiff  and 
against  the  defendant,  Swedish  American  Hospital  Associa- 
tion, to  this  court.  The  condition  of  the  bond  was  not  only 
to  prosecute  the  appeal  with  effect,  but  in  case  of  failure  to 
do  80,  to  "pay  all  rent  now  due  and  that  may  become  due 
before  the  final  termination  of  said  suit,  and  all  damages  and 
loss  which  the  plaintiff  may  sustain  by  reason  of  the  with- 
holding possession  of  the  premises,  and  by  reason  of  any 
injury  done  thereto  during  such  withholding." 

The  premises  involved  are  numbered  838  and  840  West 
Sixty-fourth  street,  Chicago. 

A  trial  was  had  before  the  court,  with  a  jury,  resulting 
in  a  verdict  and  judgment  for  $1,675  against  both  defend- 
ants, being  respectively  the  principal  and  surety  upon  the 
bond. 

There  is  but  little  real  dispute  as  to  the  facts.  Most  of 
the  contentions  arise  from  the  divergent  views  of  counsel 
concerning  the  law  controlling  the  cause. 

Plaintiff  was  the  landlord  who  acquired  title  during  the 
time  the  defendant  hospital  was  occupying  the  premises, 
at  the  time  the  forcible  entry  and  detainer  suit  was  com- 
menced, as  the  tenant  of  plaintiff,  and  plaintiff  secured  a 
judgment  in  the  Circuit  Court  for  possession  of  the  prem- 
ises, which  was  appealed  by  the  Hospital  to  this  court,  in 
which  the  bond  in  question  was  given,  and  on  that  appeal 
this  court  aflBrmed  the  judgment  of  the  Circuit  Court  for 
possession.  That  the  Hospital  withheld  possession  of  the 
premises,  without  paying  rent,  from  June  1,  1906,  to  Feb- 
ruary 28,  1907,  is  not  contested.     However,  it  is  urged  as 
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grounds  calling  for  reversal  that  the  action  was  prematurely 
brought,  that  there  were  erroneous  rulings  of  the  court  in 
the  admission  of  evidence,  errors  in  instnictions  to  the  jury, 
and  that  the  verdict  is  manifestly  contrary  to  the  weight  of 
the  evidence. 

Becaiise  at  the  time  the  action  at  bar  was  instituted  the 
time  for  petitioning  this  court  for  a  rehearing  of  the  appeal 
cause  had  not  expired,  and  the  mandate  of  this  court  on 
its  judgment  of  affirmance  had  not  been  issued  or  filed  in 
the  Circuit  Court,  the  suit  is  said  to  be  prematurely  brought. 
We  know  of  no  statute,  rule  of  court  or  judicial  precedent, 
to  justify  any  such  contention.  The  judgments  of  this  court 
are  operative  from  the  time  of  their  entry  until  arrested 
either  by  the  court  itself  in  an  appropriate  order,  or  by  a 
writ  of  certiorari  issuing  from  the  Supreme  Court,  or  a  re- 
versal or  modification  of  our  judgments  by  the  Supreme 
Court.  Furthermore,  such  objection  not  constituting  a  bar 
to  the  action,  is  in  the  nature  of  a  dilatory  challenge,  which 
in  order  to  be  effective  must  be  availed  of  by  plea  in  abate- 
ment. Not  having  done  so,  and  by  pleading  to  the  merits 
of  the  action,  the  objection,  if  ever  available  as  a  defense, 
18  waived.  MacKenzie  v.  MacKenzie,  141  HI.  App.  126; 
Porter  v.  City  of  Chicago,  176  111.  605. 

It  is  insisted  that  plaintiff  was  incompetent  to  testify  as 
to  rental  value  of  the  premises  because  she  did  not  qualify. 
While  standing  alone  we  would  not  accord  much  weight  to 
plaintiff's  testimony  as  to  rental  value,  still  she  was  clearly 
competent  to  testify,  she  being  the  owner  of  the  premises 
and  having  had  some  experience,  though  limited,  with  rent- 
ing agents,  and  as  a  landlord.  This  we  think  sufficiently 
qualified  her,  prima  facie  at  least,  to  testify  as  to  rental 
value,  leaving  the  weight  to  be  accorded  her  testimony  to  the 
jury.  The  challenge  of  the  witness  Wallace  as  incompetent 
is  captious  and  unreasonable.  Wallace  had  eight  years'  ex- 
perience in  renting  property  in  Chicago,  had  been  actively 
engaged  in  two  leading  renting  and  real  estate  agencies  in 
Chicago,  knew  the  promises  in  question,  examined  them 
and  fixed  by  his  testimony  their  rental  value.     He  was  in- 
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disputably  a  most  competent  and  well  qualified  witness  on 
the  subject  of  his  testimony. 

Taking  into  consideration  the  other  elements  of  damage 
to  the  premises  before  the  jury,  proper  tc»  be  considered  by 
them  in  assessing  the  amount  recoverable  under  the  terms  of 
the  bond  in  suit,  there  was  ample  evidence  to  sustain  the 
amount  assessed  by  the  jury  in  its  verdict,  upon  which  the 
court  entered  judgment.  Without  such  additional  element 
of  damage  the  finding  of  the  jury  is  sustainable  on  the  theory 
that  it  is  solely  for  rental  value. 

We  find  no  reversible  error  in  the  giving  of  the  instruc- 
tions complained  about.  There  Avas  evidence  before  the  jury 
of  damage  to  the  demised  premises  occurring  during  the  time 
of  the  unlawful  withholding  of  possession.  Such  being  the 
fact,  it  was  a  proper  element  for  consideration  by  the  jury 
in  assessing  damages,  but  as  above  indicated,  if  it  were  not 
so  defendant's  rights  have  not  been  injuriously  affected  by 
the  attention  of  the  jury  being  directed  to  such  element  of 
damage.  Plaintiff  was  entitled  to  recover  the  "reasonable 
value  of  the  use  and  occupation  of  the  premises  for  the  high- 
est and  best  purposes  to  which  they  could  have  been  devoted," 
as  also  "the  use  to  which  the  premises  could  have  been  put, 
as  well  as  that  to  which  they  were  actually  put."  Horton  v. 
Cooley,  136  Mass.  589.  The  instruction  states  a  fair  ele- 
ment of  reasonable  value.  Unlawfully  withholding  pos- 
session was  a  tortious  act.  For  all  such  acts  the  law  demands 
full  compensation.  As  applied  to  a  case  of  this  character 
such  full  compensation  justifies  an  award  for  the  use  of  the 
premises  so  detained,  according  to  the  highest  and  best  pur- 
poses for  which  they  could  have  been  used. 

The  whole  record  considered,  it  is  apparent  that  the  cause 
has  been  meritoriously  decided  without  infringing  any  of 
defendants'  legal  rights,  and  the  judgment  of  the  Municipal 
Court  is  affirmed. 

Affirmed. 
Vol.  cxvn,— 9. 
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City  of  Chicago,  Defendant  in  Error,  v.  Joseph  Baker,  Plain- 
tiff in  Error. 

Gen.  No.  15,285. 

1.  Municipal  court— -o/  what  judicial  notice  taken.  The  Municipal 
Court  by  statute  is  authorized  to  take  judicial  notice  of  the  ordinances 
of  the  city  of  Chicago. 

2.  Ordinances — when  coniHotion  for  lounging  sustained,  Held^  that 
the  eyidenoe  in  this  case  justified  a  conviction  for  lounging  under  the 
ordinances  of  the  city  of  Chicago. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Michael  F. 
GiRTEN,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1909. 
Affirmed.    Opinion  filed  October  6,  1910. 

Charles  E.  Ebbstein,  for  plaintiff  in  error. 

George  H.  White,  for  defendant  in  error;  Henry  M. 
Seligman,  of  counsel. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  arrested  under  a  complaint  charg- 
ing him  with  violating  Section  1454  of  the  Eevised  Muni- 
cipal Code  of  Chicago.  He  waived  a  trial  by  jury  in  writing 
and  the  trial  judge  on  December  3,  1908,  after  hearing 
testimony  of  witnesses  for  the  city  and  the  defense,  found 
plaintiff  in  error  guilty  of  the  offense  charged  and  inflicted 
as  punishment  a  fine  of  $100.  From  this  judgment  a  writ 
of  error  was  sued  out  from  this  court  December  30,  1908, 
and  on  January  4,  1909,  the  same  was  filed  in  the  Municipal 
Court.  It  is  said  that  on  December  31,  1908,  another  fine 
of  $100  was  inflicted  upon  plaintiff  in  error  in  the  same  case. 

From  the  evidence  of  the  prosecution  it  appears  that  on 
November  25,  1908,  at  about  6:50  o'clock  in  the  morning, 
plaintiff  in  error,  with  two  other  men,  also  arrested,  boarded 
a  street  car  in  front  of  the  "Lake  Shore"  station  with  a  num- 
ber of  passengers  arriving  from  out  of  town;  that  plaintiff 
in  error  and  his  companions  acted  in  such  a  suspicious  man- 
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ner  as  to  arouse  the  belief  of  the  street  car  conductor  that 
they  were  "pickpockets."  The  three  men  alighted  from  the 
car  at  State  street  Returning  to  the  "Lake  Shore"  station 
all  three  again  boarded  the  car,  this  time  getting  off  at 
Wentworth  avenue.  On  notification  by  the  car  conductor 
of  the  presence  of  these  three  men  to  a  policeman,  that  officer 
telephoned  the  situation  to  the  "police  station,"  to  which 
message  four  other  officers  responded,  and  these  five  police- 
men finding  the  three  men  at  the  "Lake  Shore"  station  put 
them  under  arrest.  The  only  excuse  plaintiff  in  error  and 
his  two  companions  gave  to  the  policemen  and  the  judge 
before  whom' they  were  tried  was,  that  they  were  waiting  for 
a  Wentworth  avenue  car.  Plaintiff  in  error  and  one  of  his 
companions,  Meyer,  said  they  were  bartenders,  the  third 
man  not  giving  his  occupation,  if  any  he  had. 

It  is  urged  that  the  trial  judge  erred  in  not  finding  plain- 
tiff in  error  not  guilty  and  in  entering  the  judgments  of 
December  3,  and  30,  1908,  and  it  is  argued  that  this  court 
cannot  take  judicial  notice  of  the  ordinances  of  the  city  of 
Chicago. 

By  section  54  of  the  Municipal  Court  Act  the  Municipal 
Court  is  authorized  to  take  judicial  notice  of  the  ordinances 
of  the  city  of  Chicago.  The  proceeding  here  is  confined  to 
a  review  of  the  record  and  actions  of  the  trial  court  in  order 
that  we  may  determine  whether  the  trial  court  proceeded 
regularly  and  without  error  prejudicially  affecting  the  rights 
of  plaintiff  in  error.  In  order  to  do  so  it  logically  follows 
that  we  must  go  to  the  same  sources  open  to  the  trial  judge, 
and  on  them  and  the  record  base  our  conclusions  of  regu- 
larity. The  ordinance  said  to  have  been  violated  is  men- 
tioned by  its  section  number  in  the  complaint.  The  Muni- 
cipal Court  had  the  right  and  power  to  take  judicial  notice 
of  the  contents  of  that  section.  Nothing  appearing  to  the 
contrary,  we  will  assume  it  did  so,  and  we  will  do  likewise. 
So  doing,  we  find  the  section  of  the  ordinance  in  controversy 
sufficient  to  sustain,  under  the  evidence,  the  charge  made  in 
the  complaint  against  plaintiff  in  error.  The  conduct  of 
plaintiff  in  error  and  his  two  companions,  according  to  their 
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own  statement  and  account,  was  suspicious.  They  pretended 
to  be  waiting  for  a  Wentworth  avenue  car,  yet  they  were 
thrice  found  mingling  in  a  suspicious  manner  with  incoming 
passengers  arriving  in  the  city  by  train  at  the  "Lake  Shore" 
station,  where  they  had  assumedly  disembarked.  They  were 
suspected  of  being  pickpockets  and  were  found  "lounging" 
or  "prowling  about"  a  "railroad  depot"  and  were  unable 
"to  give  a  reasonable  excuse  for  being  so  found."  We  think 
the  evidence  sufficient  to  sustain  the  finding  and  judgment 
against  plaintiff  in  error.  Experience  abundantly  demon- 
strates that  the  unwary  stranger  arriving  within  our  gates 
needs  protection  against  confidence  men,  pickpockets  and 
other  evil  disposed  persons,  and  the  ordinance  in  question 
is  calculated  to  afford  such  protection. 

The  writ  of  error  issued  out  of  this  court  on  December 
30,  1908,  does  not  bring  before  us  for  review  any  order 
entered  by  the  trial  court  subsequent  to  that  date. 

There  is  no  error  warranting  our  interference  with  the 
judgment  of  the  Municipal  Court  of  December  30,  1908, 
and  it  is  therefore  affirmed. 

Affirmed. 


E.  Milton  Jones,  Plaintiff  in  Error,  v.  University  Research 

Extension,  Defendant  in  Error. 

Gen.  No.  15,294. 

1.  Assumpsit — effect  of  cLccount  stated.  If  an  account  is  stated 
the  defendant  is  not  precluded  from  disputing  any  item  as  an  account 
stated  is  simply  prima  facie  evidence  of  its  correctness. 

2.  AssuMPsrr — what  not  account  stated.  An  account  does  not  be- 
come stated  as  against  a  corporation  if  upon  the  making  up  of  the  same 
such  corporation  is  not  represented  by  a  person  officially  entitled  to  ob- 
ject. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Oscab  M.  Tobsi- 
SON,  Judge  presiding.  Heard  in  this  court  at  the  March  term,  1909, 
Affirmed.    Opinion  filed  October  6,  1910. 
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Stedman  &  SoELKE,  for  plaintiflF  in  error. 

W.  A.  Walker^  Jr.,  and  F.  M.  Lowes,  for  defendant  in 
error;  Goodrick  &  Goodrick,  of  counsel. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the  court. 

Plaintiff  commenced  this  suit  and  sought  to  recover  his 
claim  upon  the  theory  that  it  rested  in  an  account  stated, 
and  relied  somewhat  upon  the  account  books  of  defendant 
to  support  his  contention  and  theory.  Defendant  interposed 
a  counterclaim  against  plaintiff  in  the  nature  of  a  set-off, 
and  the  cause  being  submitted  for  trial  without  a  jury,  the 
trial  judge  found  the  issues  in  favor  of  defendant  and 
against  plaintiff  and  assessed  as  the  amount  due  defendant 
from  plaintiff  in  excess  of  his  claim  at  $202.46,  and  judg- 
ment was  accordingly  entered  for  that  sum.  Plaintiff  prose- 
cutes this  writ  of  error  and  insists  that  the  judgment  should 
be  reversed,  contending  that  imder  the  facts  in  proof  he  is 
entitled  to  recover  of  defendant  $370.98. 

The  evidence  discloses  that  prior  to  the  organization  of 
the  defendant  company,  about  February  26,  1906,  plaintiff 
was  engaged  in  the  business  of  selling  certain  books  by  sub- 
scription ;  that  such  business  and  its  assets  were  turned  over 
to  the  defendant  corporation  in  payment  for  its  capital 
stock,  and  that  while  the  stock  was  held  in  the  name  of 
plaintiff,  his  wife  and  others,  one  R.  W.  Roberts  was  the 
real,  beneficial  owner  of  most  of  it  Plaintiff  was  president 
of  defendant  and  his  wife  and  himself  were  the  directors. 
The  business  was  mainly  under  the  management,  control 
and  direction  of  plaintiff,  he  being  president  and  manager 
until  October  8,  1907,  when  Roberts  became  president  and 
plaintiff  vice-president,  and  so  continued  until  February 
15,  1908,  when  plaintiff  resigned  and  has  had  no  connection 
with  defendant  since.  A  large  part  of  the  stock  was  on 
October  8,  1907,  surrendered  to  Roberts,  the  remaining 
shares  being  placed  in  escrow  until  plaintiff  and  the  other 
holders  paid  certain  money  to  Roberts,  as  provided  in  a 
certain  written  agreement  entered  into  between  them.  At 
the  time  of  the  change  in  management  there  was  transferred 
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from  the  old  books  of  the  defendant,  kept  under  the  direc- 
tion  of  plaintiff,  to  new  books  opened  for  the  corporation 
under  the  direction  of  Roberts,  a  balance  to  the  credit  of 
plaintiff  of  $901.19.  Roberts  at  this  time  stated  that  he 
would  settle  the  amount  of  said  balance  claimed  by  plaintiff 
with  him  later,  conceding  at  the  same  time  that  defendant 
was  entitled  to  some  credits.  This  was  done  in  accord  with 
the  auditing  of  the  books,  which  was  at  that  time  made  at 
the  instance  of  Roberts.  .  Plaintiff  had  a  salary  of  $50  a 
week  to  the  time  he  quit,  February  15,  1908,  which  he  re- 
ceived to  that  time.  On  February  11,  1908,  plaintiff  and 
defendant  entered  into  an  agreement  of  arbitration  con- 
cerning the  accounts  between  them.  In  January,  February 
and  March,  1907,  plaintiff  and  his  wife  made  an  extended 
tour  through  Texas,  New  Mexico  and  California,  during 
which  time  he  sold  books  of  defendant,  which,  at  the  usual 
comanission  rate  paid  for  like  sales,  entitled  him  to  $810. 
On  plaintiff's  return  he  caused  to  be  credited  to  his  account 
on  the  books  of  defendant  for  travelling  expenses  incurred 
in  the  tour  last  mentioned  $743.60.  On  an  auditing  of 
plaintiff's  account  at  the  instance  of  Roberts,  the  item  of 
expenses,  $743.60,  was  charged  back,  as  also  twelve  weeks 
salary  at  the  rate  of  $50  a  week,  making  $600,  which,  with 
other  items  set  forth  in  the  trial  court's  finding,  made  a 
charge  in  favor  of  defendant  under  its  claim  of  set-off,  of 
$1012.46,  which,  after  crediting  plaintiff  with  $810,  the 
amount  of  commission  on  his  sales,  made  in  Texas,  New 
Mexico  and  California,  left  a  balance  due  defendant  of 
$202.46,  the  amount  for  which  judgment  was  entered.  Sal- 
ary and  expenses  on  the  above  mentioned  trip  were  denied 
plaintiff  on  the  theory  that  the  trip  was  one  of  pleasure  for 
himself  and  his  wife,  and  was  not  made  for  the  business 
interest  and  welfare  of  defendant.  When  it  is  taken  into 
account  that  the  commission  paid  amounted  to  one-half  of 
the  price  of  the  books  sold,  it  will  be  seen  that  to  allow  the 
charges  of  plaintiff  in  addition  to  such  commission  would 
be  unconscionable,  as  they  would  be^  including  salaries  of 
himself  and  wife,  vastly  in  excess  of  the  total  amount 
charged  for  the  books  sold.     A  painstaking  examination  of 
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all  the  evidence  in  the  record  convinces  us  that  it  fully  sup- 
ports the  findings  and  judgment  of  the  trial  court. 

The  account  between  the  plaintiff  and  defendant,  made 
up  as  it  was  by  the  plaintiff  himself,  regardless  of  the  inter- 
ests of  the  defendant,  whose  officer  he  was  and  whose  duty 
it  was  to  protect  such  interests,  was  not  an  account  stated 
within  the  legal  definition  of  that  phrase.  The  defendant 
was  represented  by  the  plaintiff  during  the  time  the  account 
was  manipulated,  and  through  him  only  could  it  be  chal- 
lenged or  repudiated.  When  Roberts  became  president  of 
defendant  he  did  challenge  it,  as  he  had  a  right  to  do  in  its 
interest.  But  it  is  said  that  Roberts  knew  of  the  account 
before  the  change  of  officers,  and  therefore  defendant  is 
bound.  It  is  an  all  sufficient  answer  to  such  contention  to 
say  that  Roberts  had  no  official  connection  with  defendant 
at  this  time  and  consequently  no  power  of  protest.  Ilanna 
V.  People,  198  HI.  77.  Besides,  what  interest  Roberts  had 
in  defendant  was  vested  in  plaintiff,  who  therefore  owed  him 
the  additional  duty  of  dealing  fairly  with  the  company,  so 
that  the  interests  entrusted  to  his  care  might  be  duly  con- 
served and  protected.  Furthermore,  the  agreement  to  arbi- 
trate is  all  sufficient  in  itself  to  override  the  contention  that 
the  account  placed  on  the  books  of  defendant  by  plaintiff 
in  bis  own  favor  was  an  account  stated.  IN^one  of  the  cases 
cited  by  plaintiff  have  any  application  to  the  facts  in  the 
case  at  bar;  neither  is  any  of  them  in  principle  in  conflict 
with  our  holding. 

There  being  no  account  stated  proven,  defendant  was  at 
liberty  to  go  into  the  accounts  as  fully  as  it  desired  and 
considered  necessary  not  only  to  support  its  own  counter- 
claim, but  to  defeat  the  claim  of  plaintiff  and  sustain  its 
defense  thereto  and  all  its  items.  If  the  account  had  been, 
an  account  stated,  defendant  would  not  have  been  precluded 
from  disputing  any  item,  for  an  account  stated  is  simply 
prima  facie  evidence  of  its  correctness.  Poppers  v.  Schoen- 
feld,  97  111.  App.  477. 

The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed, 
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Wasyl  Zacuchny,  Defendant  in  Error,  v.  Chicago  Lighter- 
age Company,  Plaintiff  in  Error. 

Gen.  No.  15,303. 

1.  Pleading — correspondence  between  allegations  and  proof.  The 
pleadings  and  proof  must  correspond. 

2.  Mastek  and  sebvant — token  proof  of  relation  material.  If  the 
plaintiff  was  injured  while  upon  the  premises  of  the  defendant,  proof 
of  the  relationship  of  master  and  servant  is  material  where  if  the  re- 
lation did  not  exist  the  plaintiff  was  a  mere  trespasser. 

Action  in  case  for  personal  injuries.  Error  to  the  Municipal  Court 
of  Chicago;  the  Hon.  Fbank  Cbowe,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1909.  Reversed  and  remanded.  Opinion  filed 
October  6,  1910. 

H.  L.  HowAED^  for  plaintiff  in  error. 

Stephen  Janowicz  and  Cyrus  J.  Wood^  for  defendant 
in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the  court. 

This  is  an  action  for  personal  injuries,  which  was  tried 
before  a  judge  of  the  Municipal  Court  without  the  interven- 
tion of  a  jury,  and  resulted  in  a  judgment  against  defendant 
and  in  favor  of  plaintiff  for  $300  and  costs.  To  reverse 
that  judgment  the  record  is  before  us  for  review  on  a  writ 
of  error  sued  out  by  defendant. 

The  cause  proceeded  to  trial  under  the  following  statement 
of  claim,  which  constituted  plaintiff's  pleading,  the  same 
having  been  filed  pursuant  to  a  rule  of  court  entered  upon 
the  motion  of  defendant: 

"And  now  comes  the  plaintiff  by  his  attorney  and  files 
herein  his  more  specific  statement  of  claim  as  follows: 
Plaintiff's  claim  is  for  damages  sustained  by  him  on  or  about 
March  25,  1908.  While  he  was  upon  a  boat  owned  and 
controlled  by  the  defendant,  having  been  engaged  by  the 
defendant  to  assist  in  the  unloading  of  said  boat^  when  it 
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reached  the  place  of  unloading,  and  through  the  negligence 
and  carelessness  of  the  defendant  said  hoat  was  run  under 
a  bridge  without  the  smokestack  being  lowered,  the  defendant 
well  knowing  that  the  said  stack  was  so  high  that  it  could 
not  pass  under  the  bridge,  whereby  the  said  stack,  with 
ball  thereto  attached,  were  thrown  down  and  upon  the  plain- 
tiff with  great  force  and  violence  and  his  leg  was  broken 
and  he  was  otherwise  injured." 

The  evidence  discloses  that  plaintiff,  a  Pole,  who  did  not 
understand  the  language  usually  spoken  in  this  country,  had 
been  out  of  employment  for  about  six  months,  and  desiring 
work  procured  from  his  landlady  a  letter  requesting  employ- 
ment for  him,  which  he  presented  to  William  H.  Dudley, 
who  was  in  charge  of  a  lighter  of  defendant's  called  the 
"Seymour,"  of  about  150  to  200  tons  burden,  which  was 
lying  at  a  dock  on  the  Chicago  river  at  Eighteenth  street, 
in  process  of  being  loaded.  Plaintiff  presented  the  letter 
to  Dudley  on  the  boat  after  it  left  the  dock  and  was  under 
weigh.  Plaintiff  testified  that  Dudley  on  reading  the  letter 
said,  "All  right,"  but  Dudley,  who  was  called  by  plaintiff 
testifies  upon  examination  as  plaintiff's  witness,  that  he  told 
plaintiff  through  an  interpreter  that  he  had  no  work  for  him, 
but  if  there  should  be  an  opening  for  him  some  time  he  would 
help  him  out. 

Plaintiff  was  injured  through  the  neglect  of  the  foreman 
of  the  boat  to  perform  his  duty  in  lowering  the  smokestack 
while  the  boat  was  going  under  a  bridge  at  Canal  street, 
resulting  in  the  stack  being  knocked  backwards  by  contact 
with  the  bridge,  causing  the  ball  on  the  end  of  a  lever  which 
held  the  stack  in  place  to  strike  the  leg  of  plaintiff  in  its 
upward  progress,  breaking  his  leg. 

It  is  an  elementary  and  familiar  legal  principle  that  the 
evidence  must  support  the  material  averment  of  the  plain- 
tiff's pleading,  by  whatever  legal  term  it  may  be  designated 
or  known ;  in  other  words,  that  the  probata  et  allegata  must 
be  in  unison,  the  former  supporting  the  latter.  It  is  a 
general  rule  of  evidence  that  the  things  alleged  and  proved 
must  correspond;  that  is,  the  proof  must  at  least  be  suffi- 
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ciently  extensive  to  cover  all  of  the  material  allegations  of  the 
party.     1  Greenleaf  on  Evidence,  sec.  51. 

Plaintiff  made  the  averment  of  his  employment  by  defend- 
ant through  Dudley  material  to  his  right  of  recovery.  By 
such  averment  he  made  the  case  one  between  master  and 
servant,  and  the  duty  owed  by  the  master  to  the  servant 
which  the  law  imposes  was  the  governing  principle  resting 
upon  the  facts  which  the  proof  might  disclose  of  negligently 
failing  to  perform  such  duty.  Plaintiff's  own  witness,  Dud- 
ley, testified  that  he  did  not  employ  him,  and  plaintiff's 
testimony  that  Dudley  said  "All  right"  after  reading  the 
letter  presented  to  him,  falls  far  short,  even  if  credited,  of 
proving  an  employment  of  plaintiff.  Therefore  it  follows 
that  the  foundation  upon  which  plaintiff  placed  his  sole  right 
to  recover  is  swept  out  of  the  case  through  his  failure  to 
sustain  the  same  by  proof.  There  being  no  employment, 
there  can  be  no  recovery.  For  if  he  was  an  employe  he 
was  there  by  right;  otherwise  he  was  a  trespasser  or  mere 
licensee,  to  whom  defendant  owed  the  sole  duty  not  to  wil- 
fully or  wantonly  or  maliciously  injure  him.  Joseph  ▼. 
Henrici,  137  111.  App.  171;  Francy  v.  Union  Stock  Yards 
Co.,  235  111.  522;  Pauckner  v.  Wakem,  231  ib.  276.  There 
is  no  claim  made  on  plaintiff's  behalf  that  defendant  or  its 
servants  perpetrated  any  act  wilfully,  wantonly  or  mali- 
ciously which  caused  the  injury  to  plaintiff  for  which  he  seeks 
to  recover  from  defendant  compensatory  damages. 

Because  the  evidence  fails  to  support  the  material  aver- 
ment of  plaintiff's  pleading,  the  Municipal  Court  erred  in 
entering  a  judgment  in  his  favor,  and  that  judgment  is  there- 
fore reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Joseph  Cunat  et  al..  Appellees,  v.  Supreme  Tribe  of  Ben 

Hur,  Appellant. 

Gen.  No.  15,316. 

1.  Insubance — what  misrepresentationa  do  not  void  policy,    Notbing 
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can  be  false  which  lacks  mala  fides  in  the  party  making  the  statement 
challenged  as  false.  An  erroneous  conclusion  as  to  relationship  does 
not  void  the  policy. 

2.  Fbatebxal  benefit  bocieties — effect  of  ineligibility  of  one  of 
two  joint  beneficiariea.  If  either  of  two  joint  beneficiaries  be  ineligible, 
the  other  takes  the  entire  fund. 

Assumpsit.  Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon. 
Stephen  A.  Fobteb,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1900.    Affirmed.    Opinion  filed  October  6,  1910. 

Mann  &  Milleb  and  Abthub  J.  Donovan,  for  appel- 
lant; Benjamin  Cbane^  of  counsel. 

L.  A.  Kapsa  and  Chables  0.  Sfenceb,  for  appellees. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the  court. 

Appellant  is  a  fraternal  benefit  association,  chartered  as 
such  to  do  business  by  the  State  of  Indiana,  pursuant  to 
its  laws  regulating  the  incorporation  of  such  associations. 
In  virtue  of  its  charter  powers  it  issued  certificates  of  in- 
surance upon  the  life  of  its  members,  the  beneficiaries  of 
which  are  circumscribed  by  the  laws  of  the  State  and  the  or- 
der and  the  provisions  of  the  certificate  to  certain  classes 
specified  thus  in  the  Indiana  statute  and  appellant's  charter : 
"Payment  of  death  benefits  shall  be  to  the  families,  heirs, 
blood  relatives,  affianced  husband  and  afiianced  wife  of,  or 
to  persons  dependent  upon  the  member.'^ 

Golden  Crown  Court  ITo.  284,  a  subordinate  court  of 
appellant  at  Chicago,  had  a  member  named  Katherine 
Hubicka,  to  whom  it  issued  a  benefit  certificate  in  the  sum 
of  $1400  and  named  as  beneficiaries  therein,  in  compliance 
with  a  designation  made  in  Katherine  Hubicka's  applica- 
tion, "Joseph  and  Mary  Cunat,  bearing  to  her  the  relation- 
ship of  cousins."  Katherine  Hubicka  died  and  this  suit 
was  brought  to  collect  the  amount  of  the  certificate  by  the 
beneficiaries  named,  the  appellees.  The  cause  was  tried  be- 
fore a  judge  of  the  Municipal  Court,  who  resolved  the  con- 
tentions favorable  to  appellees  and  judgment  for  the  amount 
of  the  certificate,  with  interest,  was  entered  against  appel- 
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lant,  who  prosecutes  this  appeal  with  the  purpose  of  revers- 
ing the  result  reached  by  the  trial  court. 

The  important  features  of  the  case  are  embodied  in  a 
stipulation  of  facts  between  the  contestants  made  in  the 
trial  court,  and  under  which  the  cause  in  the  main  was  tried. 
Among  the  facts  so  stipulated  these  are  found: 

"7th.  Katherine,  also  known  as  Kate  Hubicka,  now  de- 
ceased, for  about  25  years  immediately  preceding  the  time 
of  her  death  and  at  the  time  of  her  death,  lived  with  the 
family  of  Joseph  Cunat  and  Mary  Cunat,  his  wife;  that 
said  Mary  Ounat  was  related  to  said  Katherine  Hubicka 
as  first  cousin,  and  that  Joseph  Cunat  bore  no  relation  to  said 
Katherine  Hubicka. 

"10th«  Said  Katherine  Hubicka  paid  all  dues  and  assess- 
ments required  to  be  paid  under  and  in  accordance  with  the 
provisions  of  the  law  of  the  order  up  to  .tie  time  of  her 
death,  and  that  proofs  of  death  as  required  by  the  by-laws  of 
defendant  were  made  and  submitted  in  apt  time. 

"11th.  Said  Katherine  Hubicka  came  to  her  death  at  the 
age  of  about  31  years  on  March  15,  1907,  leaving  her  sur- 
viving John  Cerny  and  Anna  Borovansky  as  her  only  heirs 
at  law." 

Among  the  laws  of  appellant  working  a  forfeiture  of  and 
making  void  a  benefit  certificate  is  this  one: 

"1.  If  the  holder  thereof,  or  member  in  his  application, 
upon  which  such  certificate  was  based  and  issued,  gave  any 
false  answer  to  any  question  therein  contained.     *     *     *" 

Also  the  following  provision  regulating  payment  of  benefit 
where  the  beneficiary  named  predeceases  the  member: 

"Sec.  121.  In  the  event  of  the  death  of  a  designated  bene- 
ficiary prior  to  the  death  of  the  member,  and  the  member 
dies  without  having  made  disposition  of  said  portion  of  all 
his  certificate,  the  same  shall  be  paid  to  the  legal  represen- 
tative of  said  deceased  member  for  the  use  and  benefit  of  the 
deceased  member's  heirs.     *     *" 

Counsel  have  ingeniously  presented  and  discussed  the 
law  applicable  to  every  conceivable  phase  of  this  case,  but  as 
a  matter  of  fact  the  controverted  questions,  as  we  view  them, 
are  circumscribed  within  a  very  narrow  compass.  We  do 
not  purpose,  because  unnecessary,  to  follow  counsel  in  all 
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the  intricacies  of  their,  wanderings  into  the  domain  of  the 
law,  but  will  rest  content  by  confining  our  opinion  to  those 
matters  upon  which,  in  the  view  we  take  of  the  case,  our 
judgment  must  rest. 

The  basis  of  this  contest  rests  in  the  fact,  undenied  and 
undeniable,  that  Joseph  Cunat  was  not  a  cousin  to  Kathe- 
rine  Hubicka,  the  member,  but  that  his  wife,  Mary,  was. 
Neither  was  Joseph  an  heir  at  law.  Consequently  he  was 
not  eligible  as  a  beneficiary  or  capable  of  demanding  any 
part  of  the  money  due  and  payable  under  the  certificate. 
From  this  condition  it  is  contended  that  the  certificate  is 
void;  and  that  if  not  void,  that  Mary  Cunat  is  entitled  to 
receive  only  one-half  of  the  amount  due  under  the  certificate. 

The  contention  that  the  certificate  is  void  is  grounded  on 
the  claim  that  the  representation  in  the  application  that 
Mary  and  Joseph  were  cousins  amounted  to  a  warranty  and 
was  untrue,  and  that  therefore  the  act  of  issuing  the  certifi- 
cate by  appellant  was  ultra  vires  as  beyond  its  charter  power. 

We  think  it  beyond  cavil  that  the  certificate  was  good  as 
to  Mary  Cunat,  who  bore  the  designated  relationship  to  the 
member  and  is  therefore  noc  an  vltra  vires  act  as  to  her. 
If  both  Mary  and  Joseph  were  ineligible  as  beneficiaries, 
then  the  doctrine  of  Steele  v.  Fraternal  Tribunes,  215  111. 
190,  would  be  invokable,  for  it  is  well  settled  in  this  State 
that  there  can  be  no  estoppel  of  a  corporation  as  against  an 
act  wholly  vltra  vires. 

Neither  is  the  contract  void  for  misrepresentation  as  to 
the  relationship  of  the  beneficiaries  to  the  member.  That 
which  voids  the  certificate  under  the  rules  of  appellant  is 
"a  false  answer  to  any  question"  in  the  member's  application. 
Nothing  can  be  false  which  lacks  mala  fides  in  the  party 
making  the  statement  challenged  as  false.  In  the  case  at 
bar  the  statement  of  the  relationship  of  Joseph  was  simply  an 
erroneous  conclusion  of  the  member  upon  the  facts.  It  is  a 
common  or  trite  saying  that  husband  and  wife  are  one,  but  as 
a  matter  of  law  they  are  distinct  entities,  each  responsible  to 
the  law  individually.  Among  English  speaking  people  mar- 
riage unites  not  only  the  parties  but  the  families  of  each  to 
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the  other ;  so  that  aunts  and  uncles,  nephews  and  nieces,  cous- 
ins and  even  parents,  are  colloquially  referred  to  and  called 
indiscriminately,  without  any  regard  as  to  which  of  the  two 
they  are  in  fact  related  to,  hy  the  same  relative  name  by  each 
of  the  conjugal  partners.  When  fraud  is  averred  it  must  be 
sustained  by  proof  of  the  conscionable  knowledge  of  the  fraud 
alleged  by  the  party  charged  with  the  perpetration  of  such 
fraud.  From  this  record  it  clearly  appears  that  Katherine 
Hubicka  sprang  from  a  humble  walk  of  life.  She  was  an 
unsophisticated  young  woman  of  foi:eign  birth,  who  came  to 
this  country  at  a  very  immature  age  and  whose  life  here  was 
spent  in  the  domesticity  of  the  home  of  appellees.  Her  ex- 
perience in  the  world  was  limited  and  there  is  nothing  in  this 
record  which  would  warrant,  from  any  act  of  hers,  the  as- 
sumption that  she  intended  to  practice  a  fraud  upon  appellant 
by  making  a  false  statement  of  the  relationship  of  appellees 
toward  her.  On  the  contrary,  the  fact  that  she  stated  that 
Mary  and  Joseph  were  husband  and  wife  was  sufficient  to 
put  appellant  on  inquiry,  for  if  they  were  cousins  to  Kath- 
erine Hubicka  they  were  cousins  to  each  other,  a  degree 
of  affinity  within  which  the  statutes  of  this  State 
prohibit  marriage.  Then  again  there  was  nothing  to  be 
gained  by  deceit  in  this  regard,  for  no  special  advantage 
would  result  to  Katherine  Hubicka  by  making  both  benefici- 
aries instead  of  one,  and  no  fraud  is  charged  or  proven  against 
appellees  in  the  transaction.  The  statement  was  not  in  any 
sense  a  material  one,  for  its  admitted  inaccuracy  does  not 
tend  to  place  any  additional  burden  upon  appellant.  The 
statement  in  the  light  of  the  facts  does  no  more  constitute  a 
warranty  than  the  answers  in  M.  M.  L.  I.  Co.  v.  Link,  230  111. 
273,  affirming  131  111.  App.  89,  or  the  representations  in 
Supreme  Lodge  v.  Hutchinson,  6  Ind.  App.  399,  or  Standard 
V.  Martin,  133  Ind.  376.  The  certificate  being  enforceable, 
it  only  remains  to  decide  whether  Mary  Cunat  should  receive 
the  half  or  the  whole  amount  payable  \mder  it.  It  is  our  opin- 
ion that  Mary  Cunat  should  receive  the  whole  amount.  It 
will  be  noticed  that  there  is  no  designation  as  to  any  aliquot 
part  which  shall  go  to  one  or  the  other.     No  division  of  the 
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amount  was  attempted.  It  was  made  payable  to  Mary  and 
Joseph  Cunat.  Mary  being  eligible  to  take,  and  Joseph  in- 
eligible, Mary  takes  the  whole.  She  fulfils,  as  eousin  to  the 
deceased  member,  the  relationship  stated  in  the  certificate 
and  provided  by  the  rules  of  the  order.  There  is  authority  In 
this  and  other  States  sustaining  such  conclusion.  Whatever 
may  be  said  concerning  the  decision  in  Flannery  v.  Gleason, 
133  III.  App.  398,  it  is  sufficient  to  remind  coimsel  that  under 
our  statute  it  is  not  an  authority  in  this  case  for  any  purpose. 
In  Norwegians  Old  Peoples  Home  Society  v.  Wilson,  176 
111.  94,  the  certificate  directed  that  one-half  each  be  paid  to 
Danielson  and  the  Home.  The  certificate  in  some  respects 
was  similar  to  the  one  before  us,  more  particularly  in  its 
provisions  concerning  the  failure  of  the  member  to  make  dis- 
position of  any  portion  of  the  certificate,  and  directing  that 
such  undisposed  of  portion  be  paid  to  the  heirs  at  law  of  the 
deceased  member.  The  court  ordered  the  one-half  which 
would  have  been  taken  by  the  Home,  if  eligible,  to  be  paid 
to  the  heir  of  the  member.  This  case  is  clearly  distinguish- 
able from  the  one  under  discussion.  Here  the  amount  of  the 
certificate  is  to  be  paid  to  cousins,  the  one  bearing  that  rela- 
tionship (while  the  other,  erroneously  named  as  cousin,  is  in- 
eligible, because  such  relationship  does  not  exist),  takes  the 
whole  as  constituting  the  class  designated  in  the  certificate 
and  permitted  by  the  rules  of  the  order.  In  Grimme  v. 
Grimme,  198  111.  265,  under  a  similar  certificate  payable  to 
the  wife  and  father  of  the  member  of  a  fraternal  benefit  so- 
ciety, the  court  holding  that  under  the  laws  of  the  order  the 
father  was  not  eligible,  the  whole  amount  was  by  the  court 
awarded  to  the  surviving  wife.  It  is  true  that  there  was  a 
finding  that  the  member  left  no  descendants  surviving  him, 
but  nothing  can  be  gathered  from  any  expression  in  the  opin- 
ion that  the  presence  of  descendants  would  have  aflFected  the 
decision. 

We  cannot  see  that  the  doctrine  of  survivorship  is  in  any 
way  invokable.  Mary  does  not  survive  Joseph,  because  they 
are  both  alive.  Mary  does  not  survive  to  any  interest  of  Jos- 
eph because  Joseph  never  had  any  interest.    Being  ineligible 
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to  take  any  benefit  under  the  certificate,  it  must  be  treated 
as  though  his  name  did  not  appear  in  it ;  consequently  Mary 
takes  as  cousin.  If  the  heirs  have  any  interest,  they  are  not 
asserting  it,  nor  are  they  before  the  court  in  this  proceeding 
making  any  claim. 

In  Beard  v.  Sharp,  100  Ky.  606,  the  two  beneficiaries 
named  were  given  one-half  each  of  the  amount  insured.  One 
was  ineligible  and  could  not  take,  and  an  award  of  the  whole 
to  the  remaining  eligible  beneficiary  was  upheld.  Caudell  v. 
Woodward,  96  ibid.  646. 

While  Joseph  Cunat  is  not  entitled  to  receive  any  part  of 
the  amount  due  under  the  certificate,  yet  the  action  being 
brought  on  that  document  he  is  a  necessary  party  plaintiff. 
Mary  Cunat  is  the  real  party  in  interest,  but  as  said  in  Schiff 
v.  Supreme  Lodge,  64  111.  App.  341 ;  "The  appellee  has  no 
concern  with  the  use."  So  in  this  case,  appellant  has  no  con- 
cern as  to  whose  use  this  action  is  brought.  It  has  no  effect 
on  its  liability.  C.  B.  &  Q.  R.  R.  Co.  v.  Emmons,  42  ibicL 
138;  Jones  v.  Maxton,  100  ibid.  201;  Martin  Deutscher 
Frauen  Verein  v.  Mueller,  140  ibid.  621. 

This  action  was  tried  before  the  court  without  the  interven- 
tion of  a  jury.  The  Municipal  Court  Act  has  relieved  that 
forum  from  many  of  the  technicalities  of  procedure  obtaining 
in  the  common  law  courts.  We  are  not  permitted  by  the  Mu- 
nicipal Court  Act  to  reverse  a  judgment  of  that  court  unless 
some  substantial  error  of  a  prejudicial  nature  appears  in  the 
record.  As  shown  by  the  record  before  us,  the  judgment  of 
the  Municipal  Court  upon  the  merits  does  justice  between 
the  parties,  and  it  is  therefore  affirmed. 

Afp^rmed. 
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Harris  W.  Huehl  et  al.,  Appellees,  v.  Monarch  Refrigerat- 
ing Company  et  aL,  Appellants. 

Appeal  of  Michael  Espert. 

Gen.  No.  15,346. 

1.  Contracts — when  recovery  upon  quantum  meruit  proper.  If  a 
contract  for  certain  work  is  made  and  the  amount  of  the  work  to  be  done 
subsequently  increased  without  the  making  of  a  new  contract  such  in- 
creased work  must  be  recovered  for  upon  a  quantum  meruit  basis.  If, 
however,  it  appears  that  the  original  work  was  abandoned,  all  work 
should  be  recovered  for  upon  a  quantum  meruit  basis. 

2.  Ser-OFF — when  disposed  of  by  verdict.  If  there  is  no  plea  of  set- 
off in  the  record  but  if  evidence  was  heard  upon  the  question  of  set-off 
the  verdict  being  general  it  will  be  presumed  that  all  issues  which  were 
presented  were  disposed  of. 

3.  Reiottitub — when  effectual  to  cure  error.  Errors  arising  from 
an  over-assessment  of  damages  where  such  errors  are  not  attributable 
to  the  prejudice  or  passion  of  the  jury  are  cured  by  a  remittitur  of  the 
excess. 

4.  Appeals  and  ebbobs — when  remarks  of  trial  judge  not  subject  to 
review.  Remarks  of  the  trial  judge  are  not  subject  to  review  unless 
error  is  assigned  thereon. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1909.    Affirmed.    Opinion  filed  October  6,  1910. 

Gentzsl  &  Cbane^  for  appellant. 

GsEOOBT^  PoppENHusEN  &  McNab,  for  appellees. 

Me.  Justice  Holdom  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  Michael  Espert  from  a  judgment 
rendered  against  him  in  favor  of  appellees,  on  the  verdict  of 
a  jury  after  entry  of  a  remittitur  of  $3,  for  $4,114.17  and 
costs.  The  cause  was  discontinued,  before  verdict,  as  to  all 
Michael  Espert's  co-defendants. 

Appellant  assigns  numerous  errors,   but  confines  them 

Vol.  cLvn. — ^10. 
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in  argument  as  grounds  for  reversal  to  the  following  four 
points: 

First  The  court  improperly  admitted  evidence  as  to  the 
value  of  architect  services  sued  for,  upon  a  quantum  meruit, 
after  appellee,  Huehl,  had  testified  regarding  a  fixed  price 
being  agreed  upon. 

Second.  The  verdict  is  contrary  to  the  manifest  weight 
of  the  evidence. 

Third.  The  jury  failed  to  make  any  finding  on  the  ques- 
tion of  set-off. 

Fourth.  The  verdict  was  void,  as  it  was  concededly  ex- 
cessive to  the  amount  of  $3,  and  consequently  could  not  be 
aided  by  a  remittitur. 

The  judgment  appealed  from  is  made  up  of  the  following 
items,  viz : 

"To  services  rendered,  plans  and  specifications  and  super- 
intendence of  cold  storage  building  at  254-256  Michigan 
street,  $58,281.08,  at  3%,  $1,748.43. 

Foundation  wall,  $4,975  at  3%,  149.25 

Party  wall  contract  with  Cummings,  100.00 

Party  wall  contract  with  Dr.  Price,  100.00 

Changes  in  plan  leaving  off  coil  house,  150.00 

To  services  rendered  first  set  of  plans  and  speci- 
fications for  cold  storage  building  $70,974.00 
at  li%,  1,064.61 

To  services  rendered,  plans,  specifications  and 
superintendence  of  power  house  erected  at 
281-283  N.  Water  St.,  $26,729.60  at  3%,         801.88 

Total,  $4,114.17." 

The  record,  as  abstracted  by  appellant,  is  partial  and 
one  sided  and  violates  the  rule  of  this  court  directing 
the  manner  of  preparing  abstracts  of  records.  Counsel  for 
appellees  have  supplied  the  material  evidence  omitted  by  fil- 
ing an  additional  abstract.  An  examination  of  all  the  evi- 
dence admissible  and  not  subject  to  any  of  the  objections 
made,  fully  sustains  every  item  of  the  claim  above  set  out, 
and  is  in  its  essentials  abundant  to  justify  the  jury  in  find- 
ing by  their  verdict  the  full  amount  claimed.     It  cannot 
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therefore  be  truthfully  said  that  the  judgment  is  not  fairly 
supported  by  the  evidence  or  that  it  is  manifestly  contrary 
to  its  preponderating  force.  This  being  so,  we  are  not  per- 
mitted to  disturb  the  judgment  of  the  trial  court  as  being 
against  the  weight  of  the  evidence. 

That  in  the  outset  of  negotiations  there  was  an  understand- 
ing suflSciently  definite  to  constitute  a  contract  that  appellees 
would  do  the  architectural  work  and  superintendence  of  the 
construction  of  a  cold  storage  warehouse  on  Michigan  street 
on  a  commission  basis  of  three  per  cent  of  its  cost,  is  not 
disputed,  and  that  the  original  plans  as  prepared  were  rad- 
ically changed  and  an  additional  plot  of  land  acquired  to  be 
used,  and  which  was  used,  as  an  accessory  to  the  warehouse 
originally  intended  and  arranged  to  be  constructed  with  ap- 
pellees as  architects,  is  also  a  matter  not  in  dispute.  These 
changes,  of  appellant's  creation,  made  necessary  a  redrawing 
of  the  plans  so  that  they  might  conform  to  new  conditions  and 
a  new  arrangement  of  the  plant  necessary  to  meet  such 
new  conditions  and  to  proceed  in  accord  therewith. 
The  evidence  in  the  record  is  solvable  in  harmony 
with  the  contention  of  appellees  that  there  was  no 
agreement  as  to  architect's  charges  made  between  the 
parties  subsequent  to  the  original  agreement.  It  became 
necessary,  in  such  situation,  to  prove  the  amount  chargeable 
for  those  items  of  service  not  embraced  in  the  verbal  under- 
standing and  to  recover  the  same  under  a  quantum  meruit. 
Such  evidence  was  clearly  and  necessarily  admissible.  It  was 
the  only  method  open  to  appellees  by  which  they  could  recover 
at  all  for  services  rendered  which  were  not  embraced  in  the 
original  agreement.  The  real  contentions,  however,  are  cir- 
cumscribed within  a  narrower  compass  than  the  discussion 
of  the  learned  counsel  would  warrant  an  inference.  In  the 
first  place,  the  three  largest  items  in  the  aggregate  of  the 
whole  account  in  suit  are  admitted  by  counsel  for  appellants, 
and  therefore  are  practically  eliminated  from  our  considera- 
tion. The  items  challenged  are  the  two  items  totalling  $200 
for  services  in  obtaining  two  party  wall  agreements,  the  item 
of  $150  for  changes  in  plans  on  abandoning  ''coil  house," 
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and  the  item  of  $1,064.61,  being  one  and  one-half  per  cent 
on  $70,974,  estimated  cost  of  constructing  first  building 
under  the  plans  prepared  by  appellees  and  which  were  aban- 
doned because  of  the  adoption  of  another  and  entirely  dif- 
ferent method  of  constructural  arrangement.  There  was  evi- 
dence justifying  the  jury  in  allowing  all  of  these  items,  on 
the  theory  that  appellees  were  entitled  to  recover  them  on  a 
quantum  meruit  In  fact  we  cannot  see,  from  the  argument 
of  appellants'  counsel,  any  serious  controversy  concerning  this 
quantum  meruit  theory.  While  it  is  true  that  counsel  for 
appellants  objected  to  Huehl  testifying  to  the  reasonable 
value  of  the  services  covered  by  the  items  now  under  discus- 
sion, yet  the  testimony  of  the  witnesses,  Hill  and  Beaumont, 
both  architects,  covering  this  same  subject,  was  admitted 
without  objection,  and  they  were  fully  cross  examined  by 
counsel  touching  their  testimony  given  in  chief. 

We  think  it  may  be  fairly  said  that  the  original  contract 
never  having  been  carried  out,  appellees  were  entitled  to  re- 
cover their  whole  claim  on  a  quantum  meruit  basis.  The 
abandonment  being  with  the  tacit  consent  of  the  parties,  left 
appellees  at  liberty  to  proceed  on  a  quantum  meruit  as  a  basis 
of  recovery.  Anglo  Wyoming  Oil  Fields  v.  Miller,  117  111. 
App.  552 ;  Bonnet  v.  Glattfeldt,  120  HI.  166. 

There  remains  but  two  points  more  to  be  disposed  of: 
First.  The  claim  that  the  jury  failed  to  dispose  of  the  ques- 
tion of  set-off  by  their  verdict.  The  verdict  being  general; 
we  think  effectually  disposes  of  that  question.  There  was  no 
issue  of  set-off  made  by  the  pleadings.  No  such  plea  appears 
in  the  record  or  abstracts.  The  plea  found  is  the  general 
issue.  So  far  as  the  record  discloses  the  claim  to  a  set-off 
was  raised  incidentally  during  the  progress  of  the  trial.  The 
jury,  however,  having  heard  all  the  testimony,  by  their  ver- 
dict in  appellees'  favor  left  the  inference  to  be  drawn  from 
it  that  they  attached  no  importance  to  appellants'  claim  of 
set-off  as  finding  no  warrant  in  the  proofs.  In  West  Virginia 
the  statute  in  relation  to  set-offs  is  similar  in  its  essential  pro- 
visions to  our  own.  In  Black  v.  Thomas,  21  W.  Va.  709, 
where  a  set-off  was  set  up  and  issue  joined  on  it  and  the  vcr- 
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diet  was  general  in  favor  of  the  defendant's  claim  of  set-off, 
the  court  said :  "In  debt  or  assumpsit  where  the  defendant 
files  an  account  of  set-off,  he  is  under  our  statute  deemed  to 
have  brought  a  cross  action  against  the  plaintiff  for  the 
amount  of  such  account.  *  *  *  The  verdict  in  this  was 
for  a  gross  sum  in  favor  of  the  defendant ;  that,  under  the  is- 
sues was  necessarily  a  finding  that  the  account  of  the  defend- 
ant exceeded  the  amount  to  which  the  plaintiffs  were  entitled 
to  the  extent  of  that  finding.  The  verdict  is  not  therefore 
ambiguous  or  uncertain.  1  Eob.  Prac.  (Old  ed.)  355-367; 
Lanier  v.  Harwell,  6  Munf.  79."  It  was  likewise  held  in 
this  case  that  a  verdict  which  necessarily  disposes  of  all  the 
issues  is  sufficient,  notwithstanding  it  may  not  respond  separ- 
ately to  each  issue  or  fact  presented  by  the  pleading.  Lewis 
V.  Childers,  13  W.  Va.  1.  In  Stout  v.  Calver,  6  Mo.  254. 
it  was  held  that  a  general  finding  by  the  jury  for  the  plaintiff 
in  a  case  where  there  was  a  plea  of  set-off,  was  consistent 
with  the  idea  that  the  jury  had  considered  the  defendant's 
plea  of  set-off  and  had  come  to  the  conclusion  that  he  was  not 
entitled  to  any  credit  on  that  plea,  and  that  such  a  verdict 
was  suflScient  to  support  the  judgment.  A  verdict  responsive 
to  the  issues  made  by  the  pleadings  fulfils  every  requirement. 
Enc.  Plea.  &  Prac.  Vol.  22,  note  on  p.  871.  There  arises  a 
presumption  from  the  verdict  of  a  jury  that  it  is  as  broad  as 
the  issues  suteiitted  under  the  pleadings.  Reed  v.  Gentry, 
7  Oregon,  498.  Where  several  issues  are  submitted  and  a 
general  verdict  results,  an  inference  of  law  obtains  that  all 
the  issues  have  been  found  in  favor  of  the  prevailing  party. 
Rhoades  v.  Metropolis,  36  HI.  App.  123 ;  White  v.  Simonds, 
33  Vt.  178. 

Second.  It  is  contended  that  the  verdict  is  void  because 
concededly  excessive  to  the  amount  of  three  dollars.  Farcical 
indeed  would  legal  procedure  be  if  heed  for  one  moment  could 
be  given  to  such  an  absurd  contention.  The  remittitur  of 
three  dollars  excess  was  a  perfect  curative  of  the  miscalcula- 
tion of  the  jury.  Without  such  remittitur  the  maxim  de 
minimis  non  curat  lex  would  effectually  dispose  of  the  objec- 
tion.   However,  it  is  the  settled  law  in  this  State  that  errors 
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arising  from  an  over-assessment  of  damages,  where  such  er- 
rors are  not  attributable  to  prejudice  or  passion  of  the  jury, 
are  cured  by  a  remittitur  of  the  excess.  McNulta  v.  Hendele, 
92  111.  App.  273 ;  I.  C.  E.  R.  v.  Ebert,  74  111.  399. 

Finally,  we  do  not  regard  the  argument  that  the  trial 
judge  was  guilty  of  indulging  in  improper  or  prejudicial  re- 
marks in  the  presence  of  the  jury  as  being  seriously  urged  as 
a  reason  for  reversal.  It  is  patent  that  the  remarks  challenged 
are  not  susceptible,  when  construed  in  the  light  of  their 
natural  import  to  the  situation  which  then  confronted  the 
court,  of  the  construction  contended  for.  They  were  entirely 
proper  and  pertinent.  But  a  complete  bar  to  availing  of  such 
an  objection  on  review  is  found  in  the  failure  of  appellants 
to  assign  the  same  for  error.  McCaleb  v.  Coon  Eun,  etc.,  190 
111.  649. 

The  record  being  free  from  reversible  error  and  doing  jus- 
tice between  the  contestants,  the  judgment  of  the  Circuit 
Court  is  affirmed  and  the  additional  abstract  is  ordered  to 
be  taxed  as  a  part  of  the  cost  of  the  cause  in  this  court. 

Affirmed. 


Tillie  Szczech,  Appellee,  v.  Chicago  City  Railway  Company, 

Appellant. 

Gen.  No.  15,359. 

1.  Negligence — what  makes  prima  fade  case  where  injury  results 
from  a  collision.  Proof  that  the  collision  in  question  was  occasioned 
by  reason  of  a  defective  brake  and  that  the  plaintiff  was  in  the 
exercise  of  due  care  at  the  time,  makes  out  a  prima  facie  case  and  puts 
upon  the  defendant  tlie  onus  of  rebutting  the  negligence  presumed. 

2.  Evidence — wk^  interpreter  should  he  called  to  testify  to  inter- 
view. If  a  doctor  has  examined  a  person  claiming  to  have  sustained 
personal  injuries  and  has  conversed  with  such  person  with  the  aid  of  an 
interpreter,  such  interpreter  is  the  best  witness  as  to  what  conver- 
sationally took  place. 

3.  Instbuctions — propriety  of,  directing  jury  to  disregard  comments 
of  counsel.    Held,  that  it  was  not  error  to  instruct  the  jury  that  they 
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"should  not  be  influenced  in  the  slightest  degree  as  to  the  facts  in  the 
case  by  any  assertion  or  statement  of  counsel  on  either  side  of  the  case, 
unless  the  same  is  sustained  by  the  evidence  in  the  case.** 

4.  Verdicts — when  set  aside.  A  verdict  which  is  clearly  the  result 
of  a  misconception  by  the  jury  of  the  probative  force  of  the  evidence 
will  be  set  aside,  and  such  a  verdict  is  not  aided  by  a  remittitur  of 
four-tenths  of  its  amount.  • 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Ben  M.  Smith,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1909.  Reversed  and  remanded.  Opinion 
filed  October  6,  1910. 

B.  F.  RioHOLsoN  and  Watson  J.  Febby,  for  appellant. 
Royal  W,  Ibwin  and  F.  W.  Kobaxeski,  for  appellee. 

Mb.  Justice  Hoi-dom  delivered  the  opinion  of  the  court. 

Plaintiff  recovered  a  judgment  for  $6,000  in  the  court  be- 
low against  defendant  upon  the  verdict  of  a  jury  minus  a 
voluntary  remittitur  of  $4,000. 

The  action  is  case  for  personal  injuries  inflicted  upon  plain- 
tiff through  the  negligence  of  defendant  at  a  time  when  the 
relation  of  passenger  and  carrier  existed  between  them. 

It  is  argued  for  reversal,  1st,  that  the  verdict  is  against 
the  manifest  weight  of  the  evidence ;  2nd,  errors  in  exclusion 
of  certain  evidence ;  3rd,  giving  of  an  erroneous  instruction 
to  the  jury;  and,  ith,  that  the  damages  awarded  are  excessive. 

The  injuries  complained  of  resulted  from  a  collision  be- 
tween two  cars  of  defendant,  occasioned  by  the  brake  handle 
on  the  car  upon  which  plaintiff  was  riding  suddenly  becoming 
loose  and  not  controllable  by  the  motorman  in  time  to  avoid 
colliding  with  another  car.  At  this  time  the  car  was  proceed- 
ing down  the  incline  from  a  bridge  at  Halsted  street  spanning 
the  Chicago  river.  Plaintiff  on  boarding  the  car  being 
unable  to  procure  sitting  room,  stood  on  the  front  platform 
at  the  right  of  the  motorman,  in  which  position  she  was  at 
the  time  of  the  collision.  Plaintiff  contends,  and  attempted 
to  establish  by  proof,  that  the  force  of  the  impact  between 
the  two  cars  thus  suddenly  brought  together  threw  her  against 
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the  brake  handle  of  the  car,  striking  her  in  the  abdomen 
above  the  waist  line  and  to  the  left  of  the  navel,  causing  in- 
juries which  necessitated  an  operation  for  gall  stones  and 
the  removal  surgically,  more  than  a  year  after  the  accident, 
of  her  ovaries  and  fallopian  tubes.  The  objective  injuries 
following  the  collision  were  a  bruise  on  the  back  of  the  head, 
a  cut  on  the  thumb,  right  wrist  cut  and  dislocated,  left  hand 
and  right  knee  hurt  and  the  left  knee  bruised.  Defendant 
contends  that  it  was  impossible  for  plaintiff  to  have  been 
struck  by  the  brake  handle  in  the  abdomen  in  the  manner 
claimed,  because  the  dash  was  as  high  as  the  motorman's 
breast  and  the  brake  handle  a  foot  higher  than  the  dash,  and 
reconcile  the  gall  stone,  ovarian  and  fallopian  tube  difficulties 
to  the  accelerated  birth  of  a  boy  baby  when  plaintiff  was  but 
seventeen  years  of  age,  which  occasioned  a  laceration  of  her 
womb. 

This  case  is  similar  upon  the  facts  to  that  of  Chicago  City 
Eailway  Co.  v.  Pural,  224  HI,  324,  which  was  a  collision 
case.  The  trouble  there  was  due  to  the  defective  working  of 
the  brake,  as  in  this  case.  Proof  that  the  collision  was  oc- 
casioned by  reason  of  such  defective  brake,  and  that  the  in- 
jured plaintiff  was  in  the  exercise  of  due  care  at  the  time, 
was  there  held  to  be  sufficient  prima  facie  proof  of  negligence 
to  put  upon  defendant  the  ontcs  of  rebutting  it  by  proof 
sufficient  to  overcome  such  prima  facie  case  and  exculpate  it 
from  the  negligence  so  established.  We  think  the  jury  were 
fairly  justified  in  concluding  that  defendant  had  failed  to 
establish  by  its  proofs  that  it  was  without  fault  or  that  the 
difficulties  with  the  brake,  resulting  in  the  collision,  were  not 
chargeable  to  its  negligence.  For,  as  said  in  Greinke  v.  Chi- 
cago City  Eailway  Co.,  234  111.  564,  "where  an  accident  hap- 
pens to  a  passenger  upon  a  street  railway  and  the  instru- 
mentality which  caused  the  accident  was  within  the  control 
of  the  railway  company,  and  the  passenger  at  the  time  of  the 
accident  was  in  the  exercise  of  due  care  for  his  own  safety, 
a  cause  of  action  is  made  out  against  the  railway  company. 
That  is,  under  those  circumstances  a  prima  facie  case  of  negli- 
gence is  made  out  against  the  railway  company  by  showing 
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the  cause  of  accident  *  *  *"  Citing  cases  the  court  con- 
tinuing say:  "The  doctrine  to  be  deduced  from  the  above 
cases  is,  that  when  one  becomes  a  passenger  on  a  car  of  a 
common  carrier  to  be  transported  from  one  station  on  its  line 
to  another,  and  has  paid  a  consideration  therefor,  the  contract 
on  the  part  of  the  carrier  is  to  provide  safe  and  sound  cars, 
track  and  necessary  appliances  to  carry  the  passenger  to  his 
or  her  destination  without  injury.  When  such  passenger  is 
injured  by  a  collision,  proof  of  the  relation  of  passenger  and 
carrier,  of  the  collision  and  the  injury,  if  no  contributing 
negligence  on  the  part  of  the  passenger  appears,  makes  a 
prima  facte  case  for  the  resulting  damages,  and  casts  upon  the 
common  carrier  the  oniLS  of  proving  that  the  injury  resulted 
from  inevitable  accident  or  from  some  cause  against  which 
human  prudence  and  foresight  could  not  have  provided." 
Within  the  rule  above  announced  the  plaintiff  made  out  a 
prima  facie  case  of  negligence  entitling  her  to  recover,  which 
the  jury  were  justified  in  finding  had  not  been  overcome  by 
defendant's  proofs  to  the  degree  established  as  the  rule  of  law 
necessary  to  relieve  it  from  liability.  It  is  patent  that  such 
accidents  do  not  ordinarily  occur  if  due  care  is  used,  and  the 
defective  apparatus  being  under  the  control  of  defendant  the 
law  will  impute  negligence  to  defendant  as  the  reason  for  the 
existence  of  the  defect  which  caused  the  accident. 

The  court  properly,  we  think,  excluded  the  evidence  of 
Dr.  Andrews  as  to  what  plaintiff  said  through  an  interpreter 
at  the  time  he  examined  her  soon  after  the  accident.  Dr. 
Andrews'  visit  was  voluntary  and  made  on  behalf  of  defend- 
ant Plaintiff  not  being  able  to  talk  English,  the  interpreter 
was  procured  at  the  instance  of  Dr.  Andrews  and  for  his 
benefit  as  the  representative  of  defendant.  The  interpreter 
was  the  best  witness  as  to  what  was  said  by  both  plaintiff  and 
Dr.  Andrews  upon  the  occasion  of  his  visit  to  plaintiff  and 
his  examination  of  her  after  the  accident.  The  learned  trial 
judge  so  indicated,  and  counsel  for  defendant  seemed  to  con- 
cur with  the  judge  and  made  no  further  objection.  This,  we 
think,  is  sufficient  to  conclude  defendant  from  now  urging 
any  objection  to  the  judge's  ruling  on  this  point    Be  that  as 
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it  may,  we  are  convinced  that  the  judge's  ruling  was  without 
error.    State  v.  Noyes,  36  Conn.  80. 

The  contention  that  the  instruction  complained  about  did 
not  correctly  state  the  legal  principle  applicable,  is  not  well 
taken.  That  part  of  the  instruction  said  to  be  involved  in 
error  reads :  "The  jury  should  not  be  influenced  in  the  slight- 
est degree  as  to  the  facts  in  the  case  by  any  assertion  or  state- 
ment of  counsel  on  either  side  of  the  case,  unless  the  same  is 
sustained  by  the  evidence  in  the  case."  Certainly  the  jury 
are  limited  to  the  facts  in  the  record  in  arriving  at  a  verdict, 
and  have  no  right  to  depart  from  the  record  in  the  slightest 
degree.  Any  attack  made  by  counsel  in  argument  either 
as  to  the  weight  of  the  evidence  and  what  it  tends  to  prove,  or 
as  to  the  character  of  the  witnesses,  howsoever  fierce  the  in- 
vective of  counsel  may  be  in  forensic  attack,  should  have  no 
weight  with  the  jury  at  all,  except  where  it  finds  support  in 
the  evidence  found  in  the  record  given  in  their  hearing.  To 
hold  otherwise  would  be  a  dangerous  doctrine,  for  it  would 
permit  a  jury  to  consider  matters  dehors  the  record  which 
could  never  be  presented  on  further  hearing  to  a  court  of 
review.  While  the  broadest  latitude  is  allowed  counsel  in 
discussing  the  evidence,  nothing  not  pertinent  to  the  record 
or  lacking  support  from  it  has  any  rightful  place  either  in 
the  argument  of  counsel  or  the  deliberations  of  the  jury. 

It  is  quite  plain  that  the  assessment  of  damages  by  the 
jury  was  upon  the  assumption  that  the  very  serious  difficul- 
ties suffered  by  plaintiff  with  her  gall  bladder,  ovaries  and 
fallopian  tubes  resulted  from  and  are  traceable  to  plaintiff's 
being  thrown  upon  the  brake  handle  of  the  car  and  striking 
thereon  her  abdomen  at  about  the  waist  line.  Such  assess- 
ment evidently  arose  from  a  misconception  upon  the  part 
of  the  jury  of  the  probative  force  of  the  evidence.  It  is,  we 
think,  beyond  cavil  that  plaintiff  could  not  have  been  thrown 
on  the  brake  handle  so  as  to  strike  her  abdomen  on  it  at  the 
waist  line.  To  have  so  done  plaintiff  must  have  towered  in 
height  more  than  seven  feet,  and  of  this  there  is  no  proof. 
Furthermore,  the  evidence  is  uncontradicted  that  the  motor- 
man  had  his  hand  upon  the  brake  handle  during  all  the  time 
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of  the  occurrence,  and  was  sitting  in  front  of  it  during  such 
time.  The  situation  of  plaintiff  and  the  motorman  and  the 
height  of  the  brake  handle  above  the  dash  make  it  incredible 
of  belief  that  plaintiff  struck  the  brake  handle  in  the  manner 
claimed.  Because  plaintiff  testifies  to  a  condition  so  improb- 
able does  not  justify  the  jury  in  according  credence  to  it  and 
assessing  damages  in  faith  of  its  verity. 

The  verdict  is  clearly  the  result  of  a  misconception  of  the 
probative  force  of  the  evidence  by  the  jury.  The  remittitur 
of  four-tenths  of  the  amount  of  the  verdict,  so  far  from  curing 
the  vice  confessedly  in  it,  but  accentuates  its  illegality.  .  The 
assessment  of  damages  proceeding  as  it  does  upon  improbable 
premises,  cannot  be  maintained.  It  is  clearly  excessive  as 
including  compensation  for  ailments  not  traceable,  upon  a 
proper  weighing  of  the  evidence,  to  the  accident  chargeable  to 
the  negligence  of  defendant.  For  such  excessive  assessment 
of  damages  the  judgment  of  the  Superior  Court  is  reversed 
and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Decatur  Fruit  Growers  Association,  Defendant  in  Error, 
V.  The  Kansas  City  Southern  Railway  Company,  Plain- 
tiff in  Error. 

Gen.  No.  14,627. 

JiTDaiiENTS — tohen  may  he  entered  against  one  joint  defendant  in 
action  ex  contractu.  At  common  law,  if  several  defendants  were  joined 
in  an  action  ex  contractu,  and  all  were  brought  before  the  court  by 
servioe  or  appearance,  it  was  absolutely  essential  to  the  plaintiff's  re- 
covery that  he  should  establish  a  joint  liability;  in  other  words,  he 
mnat  recover  against  all  or  none ;  it  was  not  competent  to  enter  judgment 
in  favor  of  one  defendant  and  against  another.  This  rule,  however,  is 
subject  to  the  exception  that  where  in  an  action  ex  contractu  against  two 
or  more  defendants  one  defendant  pleads  or  gives  in  evidence  matter 
which  does  not  go  to  the  action  of  the  writ,  and  is  a  bar  to  the  action 
as  against  himself,  only,  and  of  which  the  other  could  not  take  ad- 
vantage, judgment  may  be  rendered  for  such  defendant  and  against  the 
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rest.  In  this  action  the  evidence  did  not  bring  the  case  within  the 
exception  and  no  joint  liability  being  established  judgment  was  not 
allowed  against  either  defendant. 

Tort.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Stephen 
A.  Foster,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1908.    Reversed  and  remanded.    Opinion  filed  October  6^  1910. 

Statement  by  the  Court.  The  defendant  in  error  here 
brought  an  action  of  the  fourth  class  in  thfe  Municipal  Court 
against  the  Kansas  City  Southern  Railway  Company  and  the 
Atchison,  Topeka  and  Santa  Fe  Railway  Company  of  tort  for 
damages  through  negligence  to  strawberries,  "shipped  via  the 
said ""  defendants"  from  Decatur,  Arkansas,  to  Colorado 
Springs,  Colorado.  Both  defendants  were  served  with  sum- 
mons and  each  entered  its  appearance  in  writing.  After- 
wards the  plaintiff  obtained  leave  to  file  an  amended  state- 
ment of  claim,  changing  the  action  from  tort  to  contract,  and 
filed  an  amended  claim  alleging  a  breach  of  contract  to  safely 
carry  strawberries  delivered  by  the  plaintiff  to  the  defendants 
to  be  carried  from  Decatur  to  Colorado  Springs.  The  jury 
returned  a  verdict  finding  the  issues  in  favor  of  the  plaintiff 
against  the  Kansas  City  Southern  Railway  Company,  and 
finding  the  issues  in  favor  of  the  Santa  Fe  Company,  and  as- 
sessing plaintiff's  damages  at  $500.  The  court  overruled  the 
motion  of  the  Kansas  City  Company  for  a  new  trial,  and  its 
motion  in  arrest  of  judgment,  entered  judgment  on  the  ver- 
dict for  the  plaintiff  against  the  Kansas  City  Company  for 
$500  and  costs,  and  a  judgment  of  nil  capiat  in  favor  of  the 
Santa  Fe  Company. 

Pam  &  HuRD,  for  plaintiff  in  error. 
Chables  a.  Butler,  for  defendant  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

"At  common  law,  if  several  defendants  were  joined  in  an 
action  ex  contractu,  and  all  were  brought  before  the  court  by 
service  or  appearance,  it  was  absolutely  essential  to  the  plain- 
tiff's recovery  that  he  should  establish  a  joint  liability;  in 
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other  words,  he  must  recover  against  all  or  none ;  it  was  not 
competent  to  enter  a  judgment  in  favor  of  one  defendant 
and  against  another."  1  Black  on  Judgments,  sec.  206,  This 
rule  has  heen  declared  and  followed  in  a  very  large  number 
of  cases  in  this  State.  See  cases  cited  in  Cooper  v.  McNeil 
&  Higgins,  43  111.  App.  350,  and  11  Encyc.  of  PL  &  Prac, 
848. 

This  rule  is  subject  to  the  exception  that  where  in  an  action 
ex  contractu  against  two  or  more  defendants  one  defendant 
pleads  or  gives  in  evidence  matter  which  does  not  go  to  the 
action  of  the  writ,  and  is  a  bar  to  the  action  as  against  him- 
self only,  and  of  which  the  other  could  not  take  advantage, 
judgment  may  be  rendered  for  such  defendant  and  against 
the  rest.  The  reason  of  the  distinction  is  that  in  the  one 
case  a  verdict  in  favor  of  one  defendant  falsifies  the  averment 
of  a  joint  promise,  while  such  a  personal  defense  does  not 
falsify  the  averment  of  an  original  joint  promise,  but,  admit- 
ting it,  avoids  it  by  proof  of  matter  subsequent. 

The  defense  that  the  Santa  Fe  Company  was  not  jointly 
liable  with  the  Kansas  City  Company  was  not  a  defense  per- 
sonal to  the  Santa  Fe  Company.  The  other  defendant  had 
the  right  to  question  the  joint  liability  of  the  defendants,  and 
if  the  evidence  showed  that  they  were  not  jointly  liable  the 
plaintiff  could  not  recover  against  the  Kansas  City  Company. 
The  legal  effect  of  plaintiff's  statement  of  its  demand  in  this 
case  is  an  assertion  that  the  two  railroad  companies,  the  de- 
fendants, jointly  undertook  and  promised  to  safely  carry 
the  strawberries  from  Decatur  to  Colorado  Springs.  The  ver- 
dict and  judgment  in  this  case  is  conclusive  that  the  promise 
was  not  joint,  and  the  plaintiff  was  not  entitled  to  recover 
against  either  defendant.  Pluard  v.  Gerrity,  146  111.  App. 
224. 

The  judgment  against  the  Kansas  City  Eailway  Company 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Frank  Simpson  Fruit  Company,  Defendant  in  Error,  v. 
Southern  Pacific  Company,  Plaintiff  in  Error. 

Gen.  No.  14,867. 

1.  Common  cabriebs — right  of  connecting  carrier,  A  connecting 
carrier  is  entitled  to  every  advantage  from  the  contract  of  carriage 
which  the  contracting  carrier  could  himself  derive  from  it. 

2.  Common  carbiebs — hy  what  laws  obligations  of  governed.  The 
laws  of  the  state  where  the  bill  of  lading  was  delivered  will  control  as 
to  the  nature,  interpretation  and  effect  of  the  contract  for  carriage. 

3.  Evidence — what  tends  to  establish  law  of  sister  state.  The  opinion 
of  the  highest  court  of  a  foreign  state  interpreting  and  declaring  the 
law  of  such  state^  is  proper  evidence  of  the  law  of  that  state. 

4.  Evidence — what  does  not  tend  to  establish  law  of  sister  state. 
The  opinion  of  the  Supreme  Court  of  one  state  on  a  question  controlled 
by  the  law  of  another  state  is  inadmissible  as  evidence  of  the  law  of 
such  other  state. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Arnold  Heap, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1908. 
Affirmed.    Opinion  filed  October  6, 1910. 

John  Maynabd  Harlan  and  M.  C.  McGiffin,  for  plain- 
tiff in  error ;  Oliver  B.  Wyman,  of  counfiel. 

« 

Charles  A.  Butler>  for  defendant  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court 
In  an  action  of  the  fourth  class  in  the  Municipal  Court  for 
damages  sustained  by  the  owner  of  488  crates  of  tomatoes, 
by  reason  of  the  alleged  breach  of  duty  of  the  defendant,  the 
delivering  carrier,  to  give  said  tomatoes  proper  care  while 
in  its  possession  and  control,  the  jury  foimd  the  defendant 
guilty  and  assessed  plaintiff's  damages  at  $1,000.  The  court 
denied  defendant's  motion  for  a  new  trial,  gave  judgment  on 
the  verdict  and  the  defendant  sued  out  this  writ  of  error. 

The  instrument  signed  by  the  trial  judge  and  certified 
by  him  to  contain  a  "correct  statement  of  the  facts  appearing 
on  the  trial  and  of  all  questions  of  law  involved  therein  and 
the  decisions  of  the  court  on  such  questions  of  law,"  is  in  part 
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a  statement  of  facts ;  in  part  a  statement  of  certain  evidence 
introduced  by  the  defendant,  and  in  part  a  statement  of  evi- 
dence offered  by  the  defendant  and  excluded.  This  is  the 
statement  of  facts  in  said  instrument : 

"The  following  facts  appeared  from  said  evidence:  That 
on  or  about  May  6, 1905,  Chase  &  Company,  commission  mer- 
chants of  Jacksonville,  Florida,  delivered  to  L.  E.  Spencer, 
the  agent  of  the  Atlantic  Coast  Line  Railroad  Company,  at 
JacksonWlle,  Florida,  488  crates  of  tomatoes  marked  and 
consigned  to  the  Simpson-Hack  Fruit  Company,  (which  com- 
pany was  succeeded  by  Frank  Simpson  Fruit  Company, 
plaintiff  herein),  Los  Angeles,  California;  that  said  488 
crates  of  tomatoes  were,  at  the  time  and  place  last  mentioned, 
loaded  into  a  car  belonging  to  the  Atlantic  Coast  Line  Rail- 
road Company,  and  known  as  car  A.  C.  L.  25,862;  that  the 
contents  of  said  car  were  thereupon  checked  by  the  loading 
agent  of  the  Atlantic  Coast  Line  Railroad  Company  at  that 
time  and  place;  that  the  vents  (the  vents  being  for  the  pur- 
pose of  letting  the  heated  air  which  arises  from  the  veget- 
ables out  of  the  car)  in  said  car  were  open  at  the  time  said 
car  left  Jacksonville,  Florida;  that  the  tomatoes  contained 
in  said  crates  were  then  in  sound,  merchantable  condition  and 
suitable  for  shipment,  and  that  said  crates  of  tomatoes  were 
properly  loaded  in  said  car  and  in  the  usual  and  customary 
manner  of  loading  tomatoes  for  long  distance  shipments. 

"That  on  the  19th  day  of  May,  1906,  the  said  car  A.  C.  L. 
25,862  arrived  on  defendant's  line  of  railroad  at  Los  Angeles, 
California,  containing  488  crates  of  tomatoes ;  that  the  vents 
in  said  car  were  then  closed ;  that  the  car  was  then  very  hot 
and  if  the  vents  had  been  kept  open  the  car  would  have  been 
much  cooler  upon  its  arrival  at  Los  Angeles ;  that  upon  ex- 
amination it  was  found  that  said  tomatoes  had  greatly  de- 
teriorated in  value,  and  that  they  were  in  a  heated,  spoiled 
and  decaying  condition  and  unsalable  except  as  damaged 
merchandise;  that  the  agent  of  defendant  at  Los  Angeles  ex- 
amined said  tomatoes  on  their  arrival  at  Los  Angeles,  and 
admitted  that  they  were  in  very  bad  condition. 

"That  the  fair  and  reasonable  market  value  of  said  toma- 
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tees  at  Los  Angeles,  California,  upon  said  19tli  day  of  May, 
1905,  in  good,  sound,  merchantable  condition,  was  $2,440, 
and  that  the  fair  and  reasonable  market  value  of  said  toma- 
toes at  said  time  and  place  in  the  condition  in  which  they  did 
arrive  was  $732;  that  the  value  of  labor  in  repacking  said 
tomatoes  so  as  to  render  them  salable  was  $20,  and  that  the 
amount  of  freight  paid  by  the  said  plaintiff  to  the  said  de- 
fendant on  said  shipment  was  $494.35." 

The  evidence  introduced  by  defendant  was  parts  of  deposi- 
tions taken  by  plaintiff,  which  the  plaintiff  had  not  put  in 
evidence,  and  consisted  of  the  testimony  of  one  of  the  ship- 
pers of  said  tomatoes  that  their  market  value  at  the  time  and 
place  of  shipment  was  from  $1.00  to  $1.25  per  crate,  and 
the  testimony  of  the  cashier  of  the  shippers  that  he  received 
on  the  morning  of  May  6,  1905,  from  a  clerk  in  the  office  of 
.  the  receiving  carrier  an  instrument  marked  "Plaintiff's  Ex- 
hibit C,"  signed  by  the  agent  of  the  carrier.  Said  "Exhibit 
C"  was  put  in  evidence  by  the  defendant.  Said  exhibit  is  in 
form  a  bill  of  lading  of  said  tomatoes.  It  in  terms  gives  the 
shipper  the  election  of  accepting  its  conditions,  "printed  on 
the  face  and  back  hereof  and  the  reduced  rates  applying 
thereto,"  or  of  paying  the  full  rate,  which  was  20  per  cent 
more  than  the  reduced  rate  (subject  to  a  minimum  increase  of 
one  cent  per  hundred  pounds)  and  holding  the  carrier  to  its 
common  law  liability.  Condition  3  printed  on  the  back  of  the 
instrument  is  as  follows : 

"The  amount  of  any  loss  or  damage  for  which  any  carrier 
becomes  liable  shall  be  computed  at  value  of  the  property  at 
the  place  and  time  of  shipment  under  this  bill  of  lading 
unless  a  lower  value  has  been  agreed  upon  or  is  determined 
by  the  classification  upon  which  the  rate  is  based.  In  either 
of  which  events  such  lower  value  shall  be  the  maximum  price 
to  govern  such  computation." 

The  evidence  offered  by  the  defendant  and  excluded  is  the 
opinion  of  the  Supreme  Court  of  Florida  in  the  case  of  At- 
lantic Coast  Line  R.  R.  Co.  v.  Dexter  et  al.,  50  Florida,  180. 

The  defendant,  a  connecting  carrier,  is  entitled  to  every 
advantage  from  the  contract  for  the  carriage  which  the  con- 
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tracting  carrier  could  himself  derive  from  it.  Hutchinson 
on  Carriers,  3rd  ed.,  sec.  473. 

The  tomatoes  were  shipped  from  Jacksonville,  Florida, 
to  Los  Angeles,  California,  the  receipt  or  bill  of  lading  was 
delivered  in  Florida,  and  the  laws  of  Florida  will  control  as 
to  the  nature,  interpretation  and  effect  of  the  contract  for 
the  carriage.    Coats  v.  C.  R  I.  &  P.  Ry.  Co.,  239  111.  154. 

In  order  to  defend  under  the  law  of  Florida  the  defendant 
was  bound  to  prove  the  law  of  that  State. 

The  opinion  of  the  highest  court  of  a  foreign  State,  inter- 
preting and  declaring  the  law  of  such  State,  is  proper  evi- 
dence of  the  law  of  that  State.  Coats  v.  C.  R.  I.  &  P.  Ry  Co., 
supra. 

In  the  Dexter  case  the  Brady  Union  Stock  Yards,  the  agent 
of  the  plaintiffs,  delivered  to  a  carrier  at  Atlanta,  Georgia,  a 
carload  of  horses  for  carriage  to  a  point  on  defendant's  road 
in  Florida,  and  accepted  and  signed  a  stock  contract  or  bill 
of  lading  containing  certain  limitations  on  the  carrier's  lia- 
bility. The  receiving  carrier  delivered  the  horses  to  the  de- 
fendant in  Florida,  and  the  action  was  against  the  second 
carrier  for  damage  to  the  horses.  The  portion  of  the  opinion 
in  that  case  material  to  the  decision  of  this  case  is  as  follows : 

"After  the  defendant  had  introduced  in  evidence  without 
objection  the  two  'live  stock  contracts'  or  bills  of  lading  under 
which  it  was  admitted  the  railroad  company  received  the 
stock  for  carriage  and  shipment,  and  had  made  H.  F.  Dexter, 
one  of  the  plaintiffs,  its  witness,  and  had  proved  by  him  that 
he  had  received  and  ridden  on  a  pass  issued  with  such  con- 
tract, the  plaintiffs'  counsel  on  cross-examination  of  said 
Dexter  propounded  to  him  the  following  question:  'Were 
you  acquainted  with  the  terms  of  this  bill  of  lading,  and  did 
you  agree  to  the  same  V  To  this  question  the  defendant  ob- 
jected on  the  grounds:  (1)  The  bill  of  lading  has  already 
been  admitted  by  them  to  be  the  contract  under  which  said 
stock  was  shipped.  (2)  The  plaintiffs  accepted  the  benefits 
of  the  free  pass  under  the  contract;  and,  (3),  the  railroad 
companies  were  induced  to  accept  the  said  stock  bv  the  ac- 
quiescence of  the  plaintiffs  to  the  terms  of  the  said  bill  of 
Vol.  cLvn. — 11. 
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lading,  hence  they  are  estopped  to  deny  the  acceptance  of 
same.  These  objections  were  overruled  and  the  question  al- 
lowed, which  ruling  is  assigned  as  error.  The  witness  an- 
swered as  follows :  *I  didn't  know  anything  about  the  terms 
of  this  bill  of  lading,  neither  did  I  agree  to  the  same.  Brady 
Union  Stock  Yards  took  the  bill  of  lading  and  then  the  bill 
of  lading  and  pass  are  sent  to  the  hotel  and  I  know  nothing 
about  it  until  the  bill  of  lading  and  pass  get  to  the  hotel.'  The 
court  below  erred  in  this  ruling  for  various  reasons.  The  rule 
is  quite  generally  settled  in  the  United  States  that  an.  accep- 
tance by  a  shipper  or  his  agent  of  a  receipt  or  bill  of  lading 
containing  a  limitation  of  the  carrier's  liability  is  binding 
on  him  when  the  limitation  is  not  illegal  or  unreasonable. 
And  that  it  is  not  essential  to  the  validity  of  such  a  limitation 
that  it  be  shown  that  the  shipper  was  aware  of  it,  or  that  he 
had  read  it,  or  that  it  had  been  explained  to  him  or  his  at- 
tention called  to  it,  provided  the  carrier  made  use  of  no  im- 
proper means  to  prevent  his  noticing  or  objecting  to  it.  And 
4hat  every  shipper  is  conclusively  presumed,  in  such  a  case, 
to  have  read  and  assented  to  the  provisions  of  the  receipt  or 
bill  of  lading  given  him,  whether  he  in  fact  assented  or  not. 
5  Am.  &  Eng.  Ency.  of  Law,  (2nd  ed.),  pp.  293  and  294,  and 
numerous  authorities  there  cited.  The  stock  contract  or  bill 
of  lading  here  inquired  about  had  been  admittedly  received 
by  the  shipping  plaintiffs,  had  been  accepted  and  signed  by 
their  shipping  agent,  the  Brady  Union  Stock  Yard,  and  the 
plaintiff  had  admittedly  received  and  ridden  upon  a  free  pass 
issued  to  him  by  the  railroad  company  as  a  part  of  the  con- 
tract of  shipment,  and  no  obstacles  were  shown  to  have  been 
thrown  in  his  way  to  prevent  his  fully  familiarizing  himself 
with  the  terms  of  the  contract  and  each  and  every  of  its  con- 
ditions. Under  these  circumstances  it  made  no  difference 
whether  the  plaintiffs  ever  expressly  assented  to  the  contract 
or  not,  or  even  read  or  knew  of  its  terms  and  conditions,  they 
are  fully  bound  thereby,  and  are  estopped  from  gainsaying 
or  repudiating  it.  What  is  here  said  disposes  also  of  the  as- 
signment of  error  predicated  upon  the  ruling  of  the  court  in 
permitting  one  P.  T.  McGriff,  a  witness,  and  shipping  agent 
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for  the  plaintiffs,  to  testify  to  his  nonassent  to,  and  want  of 
knowledge  of,  the  terms  and  conditions  of  the  second  live  stock 
contract  or  bill  of  lading  involved  in  the  case." 

The  contention  of  counsel  for  plaintiff  in  error  as  to  the 
rule  of  law  announced  and  declared  in  the  Dexter  case  is 
thus  stated  in  their  brief:  "In  the  Dexter  case  the  Supreme 
Court  of  Florida  stated  the  law  of  that  jurisdiction  to  be  that 
'An  acceptance  by  a  shipper  or  his  agent  of  a  receipt  or  bill 
of  lading  containing  a  limitation  of  the  carrier's  liability  is  ^ 
binding  on  him  when  the  limitation  is  not  illegal  or  unreason- 
able. And  that  it  is  not  essential  to  the  validity  of  such  a 
limitation  that  it  be  shown  that  the  shipper  was  aware  of  it, 
or  that  he  had  read  it,  or  that  it  had  been  explained  to  him 
or  his  attention  called  to  it,  provided  the  carrier  made  use 
of  no  improper  means  to  prevent  his  noticing  or  objecting  to 
it.  And  that  every  shipper  is  conclusively  presumed,  in  such 
a  case,  to  have  read  and  assented  to  the  provisions  of  the  re- 
ceipt or  bill  of  lading  given  him,  whether  he  in  fact  assented 
or  not.  6  Am.  &  Eng.  Enc.  of  Law  (2nd  ed.),  pp.  293  and 
294,  and  numerous  authorities  there  cited.'  "  With  this  con- 
tention we  are  unable  to  agree. 

The  opinion  must  be  read  and  examined  as  a  whole,  in  the 
light  of  the  facts  on  which  it  is  based,  and  the  question  be- 
fore the  court  for  its  decision,  to  determine  what  rules  of 
law  are  thereby  announced  and  declared. 

In  this  case  the  question  presented  is  whether,  in  a  case 
where  the  shipper  only  received  from  the  carrier  a  receipt  or 
bill  of  lading,  on  the  back  of  which  was  a  provision  limiting 
the  liability  of  the  carrier,  the  assent  of  the  shipper  to  such 
provision  is  conclusively  presumed. 

In  the  Dexter  case  the  question  presented  was  whether  in 
a  case  where  a  stock  contract  or  bill  of  lading,  containing  a 
provision  limiting  the  liability  of  the  carrier,  was  received  by 
the  shipping  plaintiffs  and  accepted  and  signed  by  their  ship- 
ping agent,  and  one  of  the  plaintiffs  received  and  rode  on  a 
free  pass  issued  to  him  as  a  part  of  the  contract  of  shipment, 
and  the  carrier  used  no  improper  means  to  prevent  the  plain- 
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tiffs  from  noticing  such  provision,  the  assent  of  the  plaintiffs 
to  such  provision  is  conclusively  presumed. 

It  is  true  that  in  the  course  of  the  opinion  the  court  in  the 
Dexter  case  made  use  of  the  language  quoted  in  the  brief 
for  plaintiff  in  error,  but  that  part  of  the  opinion  begins  with 
the  words :  "The  rule  is  quite  generally  settled  in  the  United 
States  that  an  acceptance  by  a  shipper,"  etc. 

The  opinion  then  proceeds  as  follows:  "The  stock  con- 
.  tract  or  bill  of  lading  here  inquired  about  had  been  admittedly 
received  by  the  shipping  plaintiffs,  had  been  accepted  and 
signed  by  their  shipping  agent,  the  Brady  Union  Stock  Yard, 
and  the  plaintiff  had  admittedly  received  and  ridden  upon  a 
free  pass  issued  to  him  by  the  railroad  company  as  a  part  of 
the  contract  of  shipment,  and  no  obstacles  were  shown  to  have 
been  thrown  in  his  way  to  prevent  his  fully  familiarizing 
himself  with  the  terms  of  the  contract  and  each  and  every  of 
its  conditions.  Under  these  circumstances  it  made  no  differ- 
ence whether  the  plaintiffs  ever  expressly  assented  to  the 
contract  or  not,  or  even  read  or  knew  of  its  terms  and  con- 
ditions, they  are  fully  bound  thereby,  and  are  estopped  from 
gainsaying  or  repudiating  it" 

The  words,  "under  these  circumstances"  in  the  opinion 
refer  to  and  include  only  the  facts  just  before  stated  in  the* 
opinion.  It  is  on  those  facts  that  the  decision  is  based  that : 
"it  made  no  difference  whether  the  plaintiffs  ever  expressly 
assented  to  the  contract  or  not,  or  even  read  or  knew  of  its 
terms  and  conditions,  they  are  fully  bound  thereby  and  are 
estopped  from  gainsaying  or  repudiating  it." 

We  do  not  regard  the  decision  in  the  Dexter  case  as  ap- 
plicable to  the  facts  of  this  case,  and  think  that  the  trial 
court  did  not  err  in  excluding  the  opinion  in  that  case. 

The  ruling  of  the  trial  court  may,  we  think,  be  affirmed  on 
another  ground.  The  contract  before  the  court  in  the  Dexter 
case  was  not  made  in  Florida,  but  at  Atlanta,  Georgia,  where 
the  horses  were  shipped  and  the  bill  of  lading  delivered.  The 
law  of  Georgia,  not  the  law  of  Florida,  controlled  as  to  the 
nature,  interpretation  and  effect  of  the  contracts  for  carriage, 
and  we  do  not  think  that  the  opinion  of  the  Supreme  Court 
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of  Florida  on  a  question  controlled  by  the  law  of  Georgia  was 
admissible  as  evidence  of  the  law  of  Florida. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


McDowell,  Stocker  ft  Company,  Defendant  in  Error,  v. 

W.  A.  Sharp,  Plaintiff  in  Error. 

Gen.  No.  15,288. 

•  1.  Statute  of  frauds — what  promise  within,  A  promise  by  one 
person  to  pay  an  obligation  created  or  to  be  created  by  another  if  such 
other  does  not,  is  a  promise  within  the  statute. 

2.  Statute  of  frauds — what  consideration  sufficient  to  support 
promise  to  pay  ^ht  of  another,  A  delivery  of  merchandise  pursuant 
to  such  a  promise  is  such  consideration. 

3.  Municipal  court — when  defect  in  hill  of  particulars  will  not 
\everse.  If  the  cause  of  action  proved  is  not  correctly  set  forth  in  the 
plaintiff's  "statement  of  claim"  so-called,  a  reversal  will  not  be  awarded 
if  no  prejudice  appears  to  have  resulted.  ^ 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  Henbt  C.  Beitler, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1909.  Af- 
firmed.   Opinion  filed  October  6,  1910. 

» 

Statement  by  the  Court.  This  is  an  appeal  of  the  de- 
fendant from  a  judgment  for  $475,  recovered  against  him  in 
the  Municipal  Court  by  plaintiff  in  an  action  of  the  fourth 
class.    This  is  plaintiff's  Statement  of  Claim: 

"Plaintiff's  claim  is  the  agreed  price  at  fair  market  value 
of  one  No.  2  Walsh  press  and  one  No.  4  Walsh  press  sold 
by  the  plaintiff  to  one  John  Wollgren  at  the  request  of  de- 
fendant, W.  A.  Sharp,  and  upon  his  promise  to  guarantee 
the  account  and  pay  the  same  if  the  purchaser  did  not.  Said 
promise  and  sale  was  made  on,  to-wit,  August  14,  1908,  and 
the  prices  agreed  upon  between  the  plaintiff,  defendant  and 
Wollgren  were  as  follows : 

One  No.  2  Walsh  press  at $155.00 

One  No.  4  Walsh  press  at 320.00 

Amount  due $475.00." 


166  Appellate  Courts  op  Illinois. 

McDowell,  Stocker  &  Co.  y.  Sharp,  157  111.  App.  165. 

August  9, 1908,  Wollgren  called  at  plaintiff's  place  of  busi- 
ness and  selected  two  presses,  which  he  desired  to  purchase  on 
a  credit  of  sixty  days.  The  next  day  the  treasurer  of  plain- 
tiff caD'jd  on  defendant  Sharp  and  asked  him  if  he  would 
"guarantee  the  account  of  Wollgrem  for  the  presses  he  was 
about  to  purchase  from  McDowell,  Stocker  &  Co.,  and  Sharp 
said  that  he  would,  that  if  Wollgren  did  not  pay,  he.  Sharp, 
would."  The  price  and  terms  proposed  were  told  to  defend- 
ant before  he  "said  that  he  would  pay  the  bill  if  Wollgren 
did  not."  August  14,  1908,  a  proposal  by  plaintiff  to  Woll- 
gren to  sell  him  said  presses  on  the  terms  therein  stated  was 
presented  to  Wollgren  and  defendant  and  accepted  by  each  in 
writing.    This  is  said  proposal  and  acceptance : 

^'Proposal 

from 

McDowell  Stocker  &  Co. 

Machinery. 

59-61-63  South  Canal  Street. 

Chicago,  8-14 1908. 

Mr.  John  Wollgren : 

We  quote  you  delivered  F.  O.  B.  yoiir  shop  subject  to  the 
approval  of  our  home  office,  (prices  being  subject  to  change 
without  notice)  the  following : 

1  2Sro.  2  Walsh  Press  O.  B.  I $155.00 

1  No.  4       "  "       u     u     u    320.00 


$475.00 
Terms  60  day  note  dated  Aug.  14th,  no  interest.    Signed 
by  Mr.  Wollgren  &  indorsed  by  W.  A.  Sharp.     John  Woll- 
gren.   Accepted,  W.  A.  Sharp. 

McDowell  Stocker  &  Co., 

Per  W.  McDowell." 

After  this  instrument  was  signed  by  Wollgren  and  de- 
fendant, plaintiff  delivered  the  presses  to  Wollgren.  The 
note  provided  for  in  said  instrument  was  not  given. 

William  B.  Moak^  for  plaintiff  in  error, 

Gabtside  &  Hudson,  for  defendant  in  error. 
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Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

The  defendant  offered  no  evidence  and  the  case,  on  the 
merits,  presents  only  the  question  whether  the  evidence  on 
the  part  of  the  plaintiff  is  sufficient  to  sustain  the  finding  and 
judgment. 

We  think  that  the  verbal  promise  of  the  defendant  of  Aug- 
ust 8,  that  he  would  pay  for  the  presses  if  Wollgren  did  not, 
was  in  substance  a  promise  to  pay  the  debt  of  another  and 
within  the  Statute  of  Frauds. 

The  written  proposal  of  plaintiff  of  August  14  was  to  sell 
to  Wollgren  the  presses  at  $475,  to  be  paid  in  a  60  day  note 
of  Wollgren  indorsed  by  Sharp.  This  proposal  was  accepted 
by  Wollgren  and  Sharp  in  writing,  and  afterwards  the  press- 
es were  delivered  by  plaintiff  to  Wollgren. 

The  assent  of  Sharp  to  plaintiff's  proposal  is  shown  by  his 
acceptance  of  it,  and  he  thereby  promised  plaintiff  that  it 
should  receive  in  payment  for  said  presses  WoUgren's  note 
endorsed  by  Sharp.  The  sale  was  not  complete  until  the 
presses  were  delivered  and  the  delivery  of  the  presses  to 
Wollgren,  after  the  acceptance  of  the  proposal  by  Sharp,  was 
a  sufficient  consideration  for  Sharp's  promise  to  plaintiff. 

The  term  of  credit  had  expired  when  this  suit  was  brought, 
and  plaintiff  could  recover  the  price  of  the  presses,  as  damages 
for  the  breach  of  the  special  contract  for  payment  in  an  en- 
dorsed note.  Dunsworth  v.  Wood  Machine  Co.,  29  111.  App. 
23 ;  Hanna  v.  Mills,  21  Wend.  90 ;  Worthy  v.  Jones,  11  Gray, 
168. 

The  cause  of  action  proved  is  not  accurately  set  forth  in 
plaintiff's  "Statement  of  Claim,"  but  we  do  not  think  that 
the  defendant  was  prejudiced  thereby,  or  that  for  that  reason 
the  judgment  should  be  reversed. 

We  find  no  error  in  the  rulings  of  the  court  on  questions  of 
evidence. 

The  record  is,  in  our  opinion,  free  from  reversible  error 
and  the  judgment  is  affirmed. 

Affirmed. 
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William  D.  McKey  et  al.,  Defendants  in  Error,  v.  William 

B.  Ester,  Plaintiff  in  Error. 

Gen.  No.  15,299. 

Brokers  and  factors — when  entitled  to  commissions.  If  the  employ- 
ment of  the  broker  is  established  and  it  appears  that  he  was  the  pro- 
curing cause  of  consummating  the  transaction  in  question  he  is  entitled 
to  his  commissions. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  F.  L.  Fake,  Jr., 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1909.  Affirmed. 
Opinion  filed  October  6,  1910.    Rehearing  denied  October  17,  1910. 

Statement  by  the  Court.  In  an  action  of  the  fourth 
class  in  the  Municipal  Court  plaintiflFs  filed  the  following 
Statement  of  Claim,  verified  by  the  affidavit  of  Fred  A.  Gates 
as  the  agent  of  the  plaintiffs : 

"Plaintiffs'  claim  is  for  broker's  commission  for  renting 
store  for  defendant  at  445  East  Sixty-third  street,  Chicago, 
to  F.  M.  Johnson  and  W.  G.  Morgan  for  theater  as  follows : 
For  period  of  two  years,  5%  of  rental,  $120.00 
For  period  of  three  years,  1  %  of  rental,      36.00 


Total $156.00.'' 

The  jury  returned  a  verdict  for  the  plaintiffs  for  $60  dam- 
ages, on  which  judgment  was  entered,  and  the  defendant 
prosecutes  this  writ  of  error. 

Frank  L.  DeLay,  for  plaintiff  in  error. 

P.  H.  Bishop,  for  defendants  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

Gates,  who  made  affidavit  to  plaintiffs'  statement  of  claim, 
was  called  as  a  witness  by  the  plaintiffs.  The  lease  proved 
was  a  lease  from  Ester  to  Johnson  for  one  year  of  the  premi- 
ses mentioned  in  plaintiffs'  claim  at  $100  per  month,  with 
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a  right  of  renewal  for  four  years.  Defendant's  counsel  in 
his  argument  to  the  jury  attempted  to  read  from  the  state- 
ment and  affidavit  of  claim  and  comment  on  them  to  the 
jury,  but  the  court  refused  to  permit  him  to  do  so.  This  was 
error.  Howard  v.  Tedford,  70  111.  App.  660;  Holmes  v. 
Jones,  121  N.  Y.  461.  But  we  do  not  think  that  for  that 
error  the  judgment  should  be  reversed. 

The  principal  controversy  is  as  to  the  liability  of  defend- 
ant. Caulfield,  an  employe  of  the  plaintiffs,  went  with 
Johnson  to  Ester's  house,  introduced  Johnson  to  Ester,  and 
negotiations  were  at  once  begun  between  Johnson  and  Ester 
which  resulted  in  the  making  of  the  lease  in  question.  There 
is  no  testimony  tending  to  show  that  Johnson  ever  employed 
plaintiffs  to  obtain  a  lease  of  any  premises  for  him.  He 
desired  to  lease  premises  in  which  to  conduct  a  five  cent 
theatre  and  went  into  plaintiffs'  office  several  times  to  inquire 
whether  they  had  such  premises  for  lease,  but  did  not  employ 
or  offer  to  employ  plaintiffs  to  secure  a  lease  for  him. 

The  evidence  for  the  plaintiffs  tended  to  show  that  some 
time  before  Johnson  went  to  Ester's  house  he  asked  Gates, 
the  manager  of  plaintiffs'  renting  department,  about  the 
premises  which  he  afterwards  leased,  in  which  was  then  a 
laundry ;  that  Gates  said  he  would  inquire  and  let  him  know ; 
that  Gates  then  sent  for  Ester,  who  came  to  plaintiffs'  office 
and  said  to  Gates  that  he  expected  to  lease  to  his  present  ten- 
ant, but  if  he  did  not  he  would  be  glad  to  have  another  tenant ; 
that  Gates  told  Johnson  he  could  not  get  the  store ;  that  Ester 
afterwards  went  to  plaintiffs'  office  and  told  Caulfield,  another 
employe  of  plaintiffs,  that  he  had  not  leased  to  his  then  ten- 
ant ;  that  the  next  day  Johnson  came  to  plaintiffs'  office  and 
Caulfield  told  him  that  the  lease  of  the  laundry  premises  had 
not  been  closed,  asked  him  if  he  would  lease  them,  and  John- 
son said  that  he  would  for  ten  years  at  $75  per  month;  that 
Caulfield  reported  Johnson's  offer  to  Ester,  gave  him  John- 
son's name,  and  it  was  agreed  between  them  that  Caulfield 
should  bring  Johnson  to  Ester's  house;  that  Caulfield  then 
over  the  telephone  made  with  Johnson  an  appointment  to 
meet  him  at  plaintiffs'  office  and  take  him  to  Ester's  house ; 
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that  pursuant  to  the  appointment  Johnson  came  to  plaintiffs' 
office  and  Caulfield  took  him  to  Ester's  house  and  introduced 
him  to  Ester;  that  Johnson  finally  offered  Ester  $100  a 
month  for  the  place  and  give  security  to  restore  the  premises 
to  their  then  condition  at  the  expiration  of  the  term,  and  that 
he  and  Johnson  then  left;  that  the  next  morning  as  Caul- 
field  was  passing  Ester  called  him  into  his  house  and  said 
that  he  was  satisfied  to  go  into  the  deal  if  Johnson  could  give 
him  proper  jsecurity  to  put  the  building  back  in  good  shape, 
and  then  said,  "I  will  have  to  pay  you  gentlemen  a  commis- 
sion ;  how  much  will  I  have  to  pay  you  ?"  That  Caulfield 
answered  that  he  did  not  know  plaintiffs'  rates  for  such 
lease,  that  Gates  would  give  him  the  particulars. 

The  testimony  for  the  defendant  was  in  several  material 
matters  in  direct  conflict  with  the  testimony  for  the  plaintiffs. 
Johnson  testified  that  he  went  into  plaintiffs'  office  several 
times  to  find  if  they  had  anything  vacant  suitable  for  a  five 
cent  theatre ;  that  one  day  as  he  and  one  Morgan  left  plain- 
tiffs' office  they  passed  by  the  premises  in  question  and  saw 
the  sign,  "For  Rent.  Apply  to  6628  Monroe  Avenue,  W.  B. 
Ester;"  that  they  went  back  to  plaintiffs'  office,  told  Gates 
that  "he  was  not  on  to  his  job,"  and  then  went  to  the  premises, 
examined  them  and  started  to  go  to  Ester's  house;  that  on 
the  way  they  met  Caulfield  by  accident  and  he  said  he  would 
go  with  them  and  did  so ;  that  Johnson  did  not  meet  Caulfield 
by  appointment.  Ester  testified  that  Caulfield  did  not  call 
at  his  house  before  he  called  there  with  Johnson ;  that  he  did 
not  say  to  Caulfield  that  he  would  have  to  pay  commissions 
on  the  lease,  but  admitted  that  he  did,  on  the  morning  after 
Caulfield  called  with  Johnson,  ask  Caulfield  what  was  plain- 
tiffs' charge  for  commissions. 

It  is  particularly  the  province  of  the  jury  to  determine 
the  weight  and  credit  to  be  given  to  the  testimony  of  wit- 
nesses. We  cannot  say  that  the  jury  might  not  properly  find 
from  the  testimony  that  plaintiffs,  through  their  employes, 
first  called  the  attention  of  Johnson  to  the  premises  which  he 
afterwards  leased ;  that  Johnson  submitted  an  offer  to  take  a 
lease  of  the  premises  for  ten  years  at  $75  per  month  to 
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Caulfield,  plaintiffs'  employe;  that  Caulfield  reported  the 
offer  to  defendant  with  the  name  of  the  person  who  made  it ; 
that  defendant  requested  Caulfield  to  bring  Johnson  to  de- 
fendant's house;  that  Caulfield  did  so,  introduced  Johnson 
to  defendant  and  negotiations  were  then  entered  on  which 
resulted  in  the  making  of  the  lease. 

We  think  that  from  the  evidence  the  jury  might  properly 
infer  a  contract  of  employment  and  a  promise  by  defendant 
to  pay  to  plaintiffs  the  usual  commissions  in  case  they  should 
be  the  procuring  cause  of  a  lease  to  Johnson,  and  might  also 
find  that  plaintiffs  were  the  procuring  cause  of  the  lease  in 
question.  It  follows  from  what  has  been  said  that  in  our 
opinion  the  verdict  cannot  be  held  to  be  against  the  evidence. 

The  record  is,  we  think,  free  from  reversible  error  and  the 
judgment  is  affirmed. 

Affirmed* 


William  H.  Bowers  et  al..  Defendants  in  Error,  v.  C.  W. 

Mills,  Plaintiff  in  Error. 

Gen.  No.  15,309. 

Bbokebs  and  factobs — when  not  entitled  to  commisaiona.  If  there 
was  no  direct  communication  between  the  broker  and  the  purchaser, 
such  broker  is  not  entitled  to  pommissions  unless  he  shows  affirmatively 
that  the  purchaser  was  induced  to  enter  into  the  negotiations  which  re- 
sulted in  the  purchase  through  the  means  employed  by  him  for  that 
purpose. 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  Isidobb  H.  Himes, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1909.  Re- 
versed. Opinion  filed  October  6,  1910.  Rehearing  denied  October  20, 
1910. 

Statement  by  the  Court.  In  December,  1907,  defendant 
left  with  the  plaintiffs,  licensed  real  estate  brokers  in  Chi- 
cago, for  sale  the  property  No.  4815  Champlain  avenue,  Chi- 
cago.    The  attention  of  Fanny  Korsak  was  called  to  the 
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property  by  the  advertisement  of  the  plaintiffs  and  she  was 
shown  the  property  by  them.  Defendant  authorized  plain- 
tiffs to  sell  the  property  for  $9,000,  and  they  offered  it  to 
Mrs.  Korsak  at  that  price.  She  appears  to  have  been  willing 
to  buy  the  property  at  that  price  provided  she  could  obtain 
a  certain  sum  of  money  from  her  brother.  Called  as  a  wit- 
ness of  plaintiffs,  she  testified  that  she  told  the  agent  of  the 
plaintiffs  that  if  she  did  not  get  money  from  her  brother  she 
could  not  buy  the  property;  that  her  brother  wrote  her  that 
he  could  not  raise  the  money  she  wanted  and  she  then, 
"dropped  the  property  and  did  not  think  any  more  about  it." 
And  further  testified  in  part  as  follows:  "Q.  Now  are  you 
the  owner  of  4815  Champlain  avenue?  A.  I  am  not  now. 
Q.  Who  is  ?  A.  A  daughter  of  mine.  Q.  Did  you  have 
anything  to  do  with  the  purchase  of  that  property  for  your 
daughter  ?  A.  Ifo,  sir.  Q.  Have  you  anything  to  do  with 
the  property  at  all  ?  A.  "Noy  sir.  Q.  What  is  your  daugh- 
ter's name  ?  A.  Dorothy."  The  negotiations  between  plain- 
tiffs and  Fanny  Korsak  ended  during  the  last  week  of  April. 
Early  in  May  Dorothy  Korsak,  the  daughter  of  Fanny 
Korsak,  then  twenty  years  old,  received  in  settlement  of  an 
action  brought  by  her  against  a  street  railroad  company 
$4,500.  She  then  began  negotiations  for  the  purchase  of  the 
property  with  defendant  direct,  and  May  26  entered  into  a 
contract  with  him  for  the  purchase  of  the  property  at  $9,000. 
The  defendant  advertised  the  property  for  sale  in  the  Chicago 
papers.  Called  as  a  witness  by  plaintiffs,  Dorothy  Korsak 
testified:  "Q.  When  was  your  attention  first  called  to 
4815  Champlain  avenue?  A.  I  was  looking  over  the  ad- 
vertisements for  real  estate  for  sale  and  saw  Mr.  Mill's  ad. 
and  called  him  up.  Q.  Did  your  mother  ever  mention  it  to 
you  ?  A.  No,  sir.  *  *  *  Q.  Did  you  at  any  time  ever 
hear  of  the  firm  of  Bowers  &  Co.  in  connection  with  this  sale  ? 
A.  No,  sir.  Q.  You  never  knew  your  mother  was  going 
to  purchase  it?  A.  No,  sir.  I  work  all  day  and  if  there 
was  any  conversation  I  would  not  hear  it.  Q.  You  were 
living  with  them  ?  A.  Yes,  sir.  Q.  And  you  did  not  know 
your  folks  were  contemplating  buying  this  property?    A.  I 
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only  heard  a  conversation  that  they  were  thinking  of  buying 
if  they  could  get  some  money  from  my  uncle." 

Plaintiffs  had  a  verdict  and  judgment  thereon  for  $225, 
and  defendant  prosecutes  this  writ  of  error. 

C.  W.  Mills,  plaintiff  in  error,  pro  se. 
Edwabd  J.  Kelley,  for  defendants  in  error. 

Mb.  Justice  Baker  delivered  the  opinion  of  the  court. 

There  was  in  this  case  no  direct  communication  between 
the  plaintiffs  and  the  purchaser.  To  entitle  the  plaintiffs  to 
commissions  the  burden  was  on  them  to  show  affirmatively 
that  the  purchaser  was  induced  to  enter  into  the  negotiations 
which  resulted  in  the  purchase  through  the  means  employed 
by  them  fo»  that  purpose ;  to  prove  facts  from  \^hich  the  jury 
might  properly  find  that  they  were  the  procuring  cause  of  the 
purchase  of  the  property  by  Dorothy  Korsak.  They  brought 
Fanny  Korsak  to  the  defendant  as  a  prospective  purchaser 
of  the  property.  In  the  course  of  the  negotiations  with  her 
Dorothy  Korsak  learned  that  her  mother  was  thinking  of 
buying  the  property  if  she  could  get  money  from  her  brother. 
She  was  unable  to  procure  the  money  and  did  not  buy  the 
property.  Afterwards  Dorothy  Korsak  received  $4,500  in 
settlement  of  an  action  brought  by  her  against  a  street  rail- 
road company.  She  then  saw  defendant's  advertisement, 
offering  the  property  for  sale,  entered  into  direct  negotiations 
with  defendant,  purchased  the  property  from  him  and  paid 
the  portion  of  the  purchase  price  which  was  paid  in  cash  with 
the  money  she  had  received  from  the  railroad  company. 
There  is  no  evidence  tending  to  show  that  Fanny  Korsak  was 
the  real  purchaser  of  the  property,  or  that  she  has  or  ever 
had  any  interest  in  the  property,  or  that  she  was  at  any  time 
the  agent  either  of  the  plaintiffs  or  of  the  purchaser  in  the 
negotiations  which  resulted  in  the  purchase  of  the  property. 

Where  a  broker  talked  about  property  which  had  been 
placed  in  his  hands  for  sale  to  a  person,  and  such  person,  of 
his  own  accord  and  not  acting  in  behalf  of  either  the  broker 
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or  the  purchaser,  mentioned  to  another  that  the  property  was 
for  sale  and  such  person  looked  into  the  matter  and  finally 
became  the  purchaser,  the  agency  of  the  broker  in  inducing 
the  sale  was  not  sufficiently  direct  to  entitle  him  to  a  com- 
mission. Baumgartl  v.  Hoyne,  54  111.  App.  496;  Gleason  v. 
Nelson,  162  Mass.  246,  38  N.  E.  497;  Johnson  v.  Seidel, 
150  Pa.  S.  396,  24  Atl.  687;  Vandyke  v.  Walker,  49  Mo. 
App.  381 ;  Jones  v.  Frost,  24  Misc.  208,  53  N.  Y.  Supp.  573 ; 
Antrobus  v.  Wickens,  4  Foster  &  F.  291,  19  C.  Y.  C.  258, 
note  41. 

Plaintiffs'  right  to  recover  in  this  case  finds  no  support  in 
the  cases  of  Lincoln  v.  McClatchie,  36  Conn.  136,  or  Wilkin- 
son V.  Alston,  48  L.  J.  Q.  B.  733,  41  L.  T.  Ecp.  N.  S.  394. 
In  Lincoln  v.  McCatchie  the  broker  advertised  the  property. 

A.  was  the  personal  friend  of  B.  and  knew  that  B.  wished 
to  purchase  a  dwelling  house.  A.  saw  the  advertisement  of 
the  broker,  went  to  his  office  and  was  told  that  the  defendant 
had  a  house  for  sale  and  was  given  the  price.  A.  communi- 
cated the  information  to  B.,  who  requested  him  to  examine 
the  property  and  report  A.  did  so  and  B.  purchased  the 
property  from  the  defendant  It  was  held  that  the  broker 
was  the  procuring  cause  of  the  sale  and  so  was  entitled  to  his 
commission.  The  ground  of  the  decision  is  that  A.  acted 
for  B.  in  procuring  the  information.  He  did  not  casually 
obtain  it,  but  went  to  the  office  of  the  broker  to  obtain  it,  and 

B.  acted  on  the  information  when  obtained,  knowing  from 
what  source  it  was  obtained ;  that  B.  adopted  the  acts  of  A., 
which  was  equivalent  to  a  previous  request  to  perform  the 
acts;  that  A.  received  the  information  in  the  capacity  of  a 
messenger  for  B.,  and  that  therefore  the  broker  was  the  pro- 
curing cause  of  the  sale  as  much  as  would  have  been  the  case 
if  B.  had  gone  in  person  to  the  broker  and  obtained  the  in- 
formation himself. 

In  Wilkinson  v.  Alston,  plaintiff  Wilkinson  was  em- 
ployed by  defendant  to  find  a  buyer  for  defendant's  ship  on 
the  terms  that  if  he  did  so  he  should  receive  a  certain  com- 
mission. Plaintiff  employed  White,  who  mentioned  the  ship 
to  Wise,  who  was  the  agent  of  Learoyd.    Wise,  for  Learoyd, 
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acting  on  the  information  he  had  obtained  from  White,. pur- 
chased the  ship  from  defendant.  It  was  held  that  Wise  be- 
ing the  agent  of  Learoyd,  the  introduction  of  Wise  to  defend- 
ant was  the  introduction  of  Learoyd,  and  information  given 
to  Wise  was  given  to  Learoyd,  and  that  Wise  having  acted  on 
information  received  from  plaintiff  through  White,  plaintiff 
was  entitled  to  his  commission. 

In  both  cases  the  right  of  recovery  is  based  on  the  fact 
that  the  person  to  whom  the  broker  gave  information  was 
the  agent  of  the  purchaser,  and  therefore  the  information  was 
given  by  the  broker  to  the  purchaser.  In  this  case,  as  has 
been  said,  Fanny  Korsak,  to  whom  the  plaintiffs  gave  the 
information,  was  not  the  agent  of  her  daughter  Dorothy,  the 
purchaser. 

There  is  in  the  record  testimony  that  defendant,  after 
the  sale  to  Dorothy  Korsak,  promised  the  plaintiffs  to  pay 
them  a  commission.  Defendant  testified  that  he  made  no 
such  promise.  If  such  promise  was  made,  after  the  sale,  it 
was  without  consideration  and  no  action  can  be  maintained 
upon  it 

There  is  in  the  record  no  evidence  from  which  the  jury 
might  properly  find  that  the  plaintiffs  were  the  procuring 
cause  of  the  purchase  of  defendant's  property  by  Dorothy 
Eorsak,  and  the  judgment  will  therefore  be  reversed. 

Reversed. 


Joseph  R.  Morris,  Plaintiff  in  Error,  v.  A.  G.  Cuthbert, 

Defendant  in  Error. 

Gen.  No.  15,320. 

1.  Sales— HrA«n  vendor  entitled  to  recover  purchase  price.  If  a 
Tendor  performs  a  contract  of  sale  on  his  part  and  the  vendee  refuses 
to  accept  the  articles  sold,  the  Tendor  is  entitled  to  recover  the  pur- 
chase price. 

2.  CoNTBAors — when  substantial  performance  not  sufficient.  Sub- 
stantial performance  of  a  contract  to  build  a  boat  according  to  specific 
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directions  is  not  sufficient;  the  contract  must  be  strictly  complied  with. 
3.  VEatDiGTS — when  not  disturbed,    A  verdict  will  not  be  set  aside  on 
review  as  against  the  weight  of  the  evidence  unless  clearly  and  mani- 
festly so. 

Assumpsit.     Error  to  the  Municipal   Court  of  Chicago;    the   Hon.  ' 
Fred  L.   Fake,   Jb.,  Judge,   presiding.     Heard   in   this  court  at  the 
March  term,  1909.    Affirmed.    Opinion  filed  October  6,  1910. 

Statement  by  the  Court.  Defendant,  a  boat  builder,  con- 
tracted in  writing  with  plaintiff  to  build  for  him  a  gasoline 
launch,  in  accordance  with  the  specifications  set  out  in  the 
contract,  at  the  price  of  $1,350,  payable  25%  with  the  order, 
25%  when  the  hull  was  completed  and  engine  installed,  25% 
on  delivery,  and  25%  after  thirty  days'  trial  of  the  boat 
in  actual  service.  The  contract  was  made  April  11,  1908, 
and  provided  that  the  boat  should  be  made  within  seven  weeks 
from  the  receipt  of  the  order.  The  boat  was  finished  July 
18  and  tendered  to  plaintiff  July  24,  who  refused  to  accept 
it  on  the  ground  of  delay  and  also  on  the  ground  that  it  was 
not  built  according  to  specifications.  Plaintiff  paid  de- 
fendant 25%  of  the  price,  $337.50,  the  day  the  contract  was 
made,  and  a  further  sum  of  $337.50  June  25.  August  11, 
1908,  plaintiff  brought  suit  to  recover  the  $675  paid  by  him 
to  defendant  on  the  contract.  The  defendant  by  way  of  set- 
off asked  judgment  for  $675,  the  unpaid  portion  of  the  con- 
tract price.  The  trial  resulted  in  a  verdict  for  the  defendant 
for  $675,  on  which  judgment  was  entered,  to  reverse  which 
the  plaintiff  prosecutes  this  writ  of  error. 

Winston,  Payne,  Strawn  &  Shaw,  for  plaintiff  in  error ; 
Edward  W.  Everett,  of  counsel. 

* 
Defrees,  Buckingham,  Ritter  &  Campbell,  for  de- 
fendant in  error;  H.  A.  Fischer,  Jr.,  of  counseL 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 
Soon  after  the  contract  was  made  defendant  told  plain- 
tiff that  because  of  a  fire  in  the  works  of  the  company  which 
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was  to  make  the  engine,  there  would  be  delay  in  its  delivery, 
but  that  the  delay  would  be  less  if  defendant  waited  for  the 
engine  he  had  ordered,  than  it  would  be  if  he  ordered  an 
engine  from  another  concern.  The  time  for  the  delivery  of 
the  boat  fixed  by  the  contract  was  May  30.  The  ongine  was 
delivered  to  defendant  June  23  and  June  25  plaintiff  made 
to  defendant  the  second  payment  of  $337.60,  which  the  con- 
tract provided  should  be  paid  when  the  boat  \vas  completed 
and  engine  installed.  If  plaintiff  intended  to  reject  the 
boat  when  finished  because  of  the  delay  in  its  delivery  occas- 
ioned by  the  delay  in  furnishing  the  engine,  he  should  have 
so  stated  to  defendant  when  told  that  there  would  be  such  de- 
lay. This  he  not  only  failed  to  do,  but  after  the  engine  was 
delivered  to  defendant  he  made  the  second  payment  on  the 
contract  to  defendant.  It  is  not  shown  that  there  was  any 
unnecessary  or  avoidable  delay  in  completing  the  boat  after 
the  delivery  of  the  engine  to  defendant.  We  think  that 
from  the  evidence  the  jury  might  properly  find  that  plaintiff 
waived  the  right  to  refuse  to  accept  the  boat  on  the  ground 
of  delay  in  its  delivery.  Moline  Malleable  Iron  Co.  v. 
McDonald,  38  111.  App.  589. 

Plaintiff  in  error  contends  that  the  boat  was  not  built 
in  accordance  with  the  contract,  and  that  therefore  the  plain- 
tiff might  refuse  to  accept  it  and  recover  the  amounts  paid 
on  the  contract. 

Defendant  testified  that  after  the  contract  was  made  plain- 
tiff said  to  him,  "I  know  nothing  about  a  boat  and  I  am 
trusting  to  you  to  give  me  a  good  boat,  and  if  you  know  any- 
thing to  make  it  better  you  will  do  so,"  and  that  he  told 
plaintiff  that,  "If  I  found  at  any  time  during  the  construc- 
tion of  his  boat  that  there  was  anything  that  I  could  improve 
or  that  I  thought  would  be  to  his  advantage,  I  would  do  it." 
Plaintiff  testified  that  he  had  no  such  conversation  with  de- 
fendant, but  from  the  evidence  the  jury  might  properly  find 
that  such  conversation  occurred,  and  that  thereby  the  contract 
was  so  modified  as  to  give  to  the  defendant  the  right  to  make 
changes  from  the  specifications  if  in  his  judgment  it  would 

be  to  the  advantage  of  the  plaintiff  to  do  so. 
Vol.  CLvn. — 12. 
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Defendant  testified  that  he  still  had  the  boat.  If  the  de- 
fendant performed  the  contract  on  his  part  and  the  plain- 
tiff refused  to  accept  the  boat,  defendant  was  entitled  to  re- 
cover the  unpaid  portion  of  the  purchase  price.  Shawhan  v. 
Van  Nest,  25  Ohio  S.  490,  and  cases  there  cited. 

It  was  not  suflScient  for  the  defendant  to  show  a  substan- 
tial performance  of  the  contract  on  his  part.  To  entitle 
him  to  recover  he  was  bound  to  show  that  the  boat  which  he 
tendered  to  plaintiff  complied  in  all  material  things  with  the 
contract. 

The  specifications  provide  that  the  keel  shall  be  of  "clear, 
sound  white  oak."  In  the  keel  were  weather  checks  and  a 
few  small  knots.  On  the  question  whether  the  keel  was  in 
accordance  with  the  requirements  of  the  specifications  the 
testimony  was  conflicting,  and  we  cannot  say  that  the  jury 
might  not  from  the  evidence  properly  find  that  question  in 
favor  of  the  defendant. 

We  do  not  think  that  the  fact  that  on  four  or  five  of  the 
forty  ribs  of  the  boat  shims  were  required,  shows  that  the 
ribs,  "were  not  bent  to  shape  over  molds,"  as  required  by 
the  specifications.  The  ribs  were  each  bent  to  a  different 
curve.  The  evidence  shows  that  ribs  after  bending  are 
liable  to  spring  or  draw,  and  that  it  is  exceptional  when  such 
a  boat  is  built  without  shims  between  some  of  the  ribs  and  the 
planking  to  make  the  joint  close. 

Defendant  testified  that  he  put  in  the  engine  bed  in  a  man- 
ner somewhat  different  from  that  provided  for  in  the  speci- 
fications, and  that  he  put  the  exhaust  water  above  in  place  of 
under  water,  as  the  specifications  provided;  that  he  thought 
the  way  in  which  he  put  in  the  engine  bed  was  better  than  the 
way  mentioned  in  the  specifications,  and  that  it  was  better 
to  have  the  exhaust  above  than  below  water. 

We  think  that  from  the  evidence  the  jury  might  properly 
find  that  the  changes  referred  to  were  made  by  the  defendant 
because  he  believed  it  would  improve  the  boat  to  make  them, 
and  if  after  the  contract  was  made  the  parties  agreed  that 
the  defendant  should  make  such  changes  as  he  thought  would 
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improve  the  boat,  the  plaintiff  could  not  reject  the  boat  be- 
cause of  such  changes. 

In  building  the  boat  a  bolt  or  spike  was  accidently  driven 
through  the  bottom  of  the  boat.  It  was  cut  off  flush  with 
the  planking  and  the  end  painted.  This  did  not,  in  our 
opinion,  give  the  plaintiff  the  right  to  reject  the  boat. 

The  fact  that  the  name  of  the  boat  was  in  aluminum 
letters  on  the  stem  in  place  of  on  both  sides  of  the  bow,  as 
plaintiff  requested,  did  not,  we  think,  give  the  plaintiff  the 
right  to  reject  the  boat. 

As  to  the  limbers  and  limber  chains  the  testimony  is 
conflicting  and  from  the  evidence  the  jury  might  pioperly 
find  that  the  limbers  were  of  sufficient  size  and  that  the  boat 
was  provided  with  a  limber  chain  as  required  by  the  specifi- 
cations. The  other  objections  to  the  boat  made  by  plaintiff 
we  regard  as  captious. 

Whether  the  defendant,  after  the  plaintiff  refused  to 
accept  the  boat,  used  it  for  his  own  benefit  and  thereby  lost 
the  right  to  recover  the  unpaid  portion  of  the  contract  price, 
was,  we  think,  on  the  evidence,  a  question  of  fact  on  which 
the  verdict  of  the  jury  must  be  held  conclusive  against  the 
plaintiff. 

We  cannot,  on  the  evidence  in  this  record,  say  that  the  ver- 
dict is  so  clearly  against  the  weight  of  the  evidence  as  to 
require  a  reversal  of  the  judgment,  and  it  will  therefore  be 
affirmed. 

Affirmed. 


Edwin  D.  Buell,  Trustee,  Defendant  in  Error,  v.  William 
O.  Trainer  et  al.,  Plaintiffs  in  Error. 

Gen.  No.  15,329. 

Municipal  Coubt — when  unauthorized  to  extend  time  for  filing  hill  of 
exceptions.  The  Municipal  Court  is  without  power  after  the  expiration 
of  thirty  days  from  the  entry  of  judgment  to  grant  an  extension  of  time 
for  ^Ung  a  bill  of  exceptions,  statement  or  stenographic  report. 
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Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Lsidore  H.  Hikes, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1909.  Af- 
firmed.   Opinion  filed  October  6,  1910. 

McEntibb  &  Mulligan,  for  plaintiffs  in  error. 
David  Jetzinoeb,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

In  an  action  of  the  fourth  class  in  the  Municipal  Court, 
submitted  to  a  jury,  defendants'  motion  for  a  new  trial  was 
overruled  and  judgment  entered  on  the  verdict  against  de- 
fendants for  $200  and  costs  December  28,  1908,  and  thirty 
days  given  to  defendants  in  which  to  file  their  "bill  of  ex- 
ceptions." No  other  order  in  reference  to  the  filing  of  a  bill 
of  exceptions,  statement  or  stenographic  report  was  made  in 
the  cause  until  February  6,  1909,  when  this  order  was  en- 
tered: "On  motion  of  counsel  for  defendants,  it  is  hereby 
ordered  that  the  time  for  filing  bill  of  exceptions  in  the  above 
entitled  cause  be  and  the  same  hereby  is  extended  ten  days." 
There  is  nothing  to  show  that  the  plaintiffs  knew  or  consented 
to  such  order,  or  that  the  bill  of  exceptions  was  signed  or 
filed  with  their  consent. 

The  Municipal   Court  was  without  power  after  the  ex- 
piration of  thirty  days  from  the  entry  of  the  judgment  to 
grant  an  extension  of  time  for  filing  a  bill  of  exceptions, 
statement  or  stenographic  report.     Lassers  v.   The   North 
'  German  Lloyd  Steamship  Co.,  244  111.  570. 

In  view  of  that  decision  we  think  that  the  bill  of  exceptions 
in  this  case  did  not  become  a  part  of  the  record  and  that  it 
must  be  ignored.  M.  K.  &  T.  Ry.  Co.  v.  Russell,  60  Fed. 
Rep.  601 ;  Devine,  Admr,  v.  The  Prudential  Ins,  Co.,  166 
111.  App.  477. 

Since  no  error  is  assigned  which  appears  of  record  other- 
wise than  by  such  bill  of  exceptions,  the  judgment  of  the 
Municipal  Court  must  be  affirmed. 

Affirmed, 
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August  Schlechte,  Appellee,  v.  Chicago  Electric  Transit 

Company  et  aL,  Appellants. 

Gen.  No.  15,151. 

1.  Pebsonal  injubies — refusal  of  plaintiff  to  submit  to  examination. 
It  is  proper  to  ask  the  plaintiff  upon  the  trial  of  his  action  for  personal 
injuries  whether  he  is  willing  to  submit  to  a  physical  examination  and 
if  he  refuses  the  fact  of  such  refusal  is  a  matter  for  the  jury  to  con- 
sider upon  testimony  as  to  the  extent,  character  and  permanency  of  his 
injuries. 

2.  Evidence — as  to  tohat  medical  expert  incompetent.  A  medical 
expert  examining  a  plaintiff  in  an  action  for  personal  injuries  for  the 
purpose  of  qualifying  as  a  witness  should  not  be  allowed  to  state  his 
conclusions  predicated  upon  other  than  objective  symptoms. 

I 
Action  in   case  for  personal   injuries.     Appeal   from   the   Superior 

Court  of   Cook   county;    the   Hon.    Homer   Abbott,   Judge,    presiding. 

Heard  in  this  court  at  the  October  term,  1908.    Reversed  and  remanded. 

Opinion  filed  June  30,  1910.    Rehearing  denied  October  17,  1910. 

John  A.  Ross  and  Frank  L.  Eriets^  for  appellants. 
WAI.TRR  A.  Brrndeoke^  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  Superior  Court 
of  Cook  county  entered  in  favor  of  plaintiff  and  against 
defendant  in  an  action  to  recover  for  injuries  alleged  to  have 
been  suffered  by  reason  of  negligence  of  the  defendants'  ser- 
vants. 

That  the  plaintiff  was  injured  is  not  denied,  nor  is  it  ques- 
tioned that  defendants  are  liable  for  such  injuries.  De- 
fendants' contention  is  that  the  damages  are  excessive,  that 
the  trial  court  erred  in  rulings  on  the  admission  of  evidence 
and  that  plaintiff's  counsel  was  guilty  of  misconduct  preju- 
dicial to  defendants.  It  appears  from  the  evidence  that  the 
plaintiff  oh  the  13th  of  November,  1905,  when  riding  on  the 
front  platform  of  a  North  Elston  avenue  car  operated  by 
defendants,  was  thrown  from  the  car  upon  the  pavement, 
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striking  on  his  right  side,  and  that  he  became  unconscious. 
There  is  testimony  tending  to  show  that  five  of  his  ribs  on 
the  right  side  were  broken,  his  right  shoulder  dislocated,  and 
that  two  of  the  broken  ribs  penetrated  through  the  pleura  into 
the  lung.  It  is  urged  by  defendants  that  the  evidence  does 
not  justify  the  claim  that  plaintiff  suifered  permanent  dis- 
ability entitling  him  to  large  damages.  The  verdict  was  for 
$7600.  Plaintiff  remitted  $1000  and  judgment  was  entered 
for  $6500. 

Plaintiff's  coimsel  insist  that  the  judgment  is  not  excessive. 
Attention  is  called  to  evidence  in  plaintiff's  behalf  tending  to 
show  the  severe  nature  of  his  fall,  that  he  Lay  in  bed  two 
weeks  unable  to  sleep  much,  suffiering  from  fits  of  coughing 
accompanied  by  bloody  expectoration  and  pain;  that  after 
that  time  the  coughing  and  spitting  decreased;  that  he  was 
confined  to  his  bed  about  a  month  and  that  it  was  five  or  six 
weeks  before  he  was  able  to  walk.  There  is  evidence  that 
after  that  time  plaintiff  rapidly  grew  better,  did  work  about 
his  house,  and  that  nine  months  after  the  injury  he  opened  a 
bakery  and  thereafter  conducted  his  business  regularly  in 
the  same  manner  as  before  the  accident  until  in  October, 
1907,  he  sold  it  out.  The  hemorrhage  which  it  is  claimed 
appeared  after  the  accident  is  attributed  by  one  of  plaintiff's 
physicians  to  a  penetration  by  two  broken  ribs  through  the 
pleura  into  the  lung.  It  is  urged  by  defendant's  counsel  that 
the  testimony  upon  which  plaintiff's  claim  is  based  that  he 
has  been  permanently  injured,  rests  on  subjective  statements 
of  plaintiff  himself.  The  physician  who  was  first  called  after 
the  accident  and  treated  plaintiff  about  six  days  was  suc- 
ceeded by  plaintiff's  family  physician.  He  afterward  made 
an  examination  of  the  plaintiff  about  a  month  before  the 
trial,  and  testified  on  cross-examination  that  he  examined 
plaintiff's  shoulder,  "not  for  the  purpose  of  testifying,  but 
for  the  purpose  of  finding  out  whether  he  had  pain  in  his 
arm,"  knowing  however  that  plaintiff  had  "a  case  coming  up 
against  the  company."  He  says  that  plaintiff  "has  neuritis 
of  that  arm,"  resulting  from  the  dislocation  of  the  shoulder 
at  the  time  of  the  accident  and  from  "injury  to  that  nerve;" 
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that  the  evidence  he  found  of  neuritis  "was  simply  the 
course  of  the  pain ;"  that  this  "is  not  entirely  subjective ;  his 
statement  about  where  the  course  of  pain  is,  is  not  entirely 
so.  I  can  tell  he  has  pain  in  that  nerve  if  I  make  pressure  on 
the  nerve  without  asking  him.  A  man  could  not  simulate 
that  kind  of  pain,  not  the  pain  of  neuritis  of  the  arm ;"  that 
he  could  "simulate  sometimes,  yes  sir."  A  motion  was  made 
to  strike  out  the  doctor's  testimony  as  to  neuritis  of  the  arm 
on  the  ground  that  it  was  based  on  purely  subjective  evidence 
of  pain.  This  motion  was  overruled,  when  the  witness  had 
stated  that  "neuritis  in  the  arm  is  objective."  In  Greinke 
V.  Chic.  C.  Ry.  Co.,  234  111.  564-571,  it  is  said  the  rule  "is 
well  settled  that  a  physician,  when  called  as  a  witness,  who 
has  not  treated  the  injured  party  but  has  examined  him 
solely  as  a  basis  upon  which  to  found  an  opinion  to  be  given 
in  a  trial  to  recover  damages  for  the  injury  sustained  by  the 
injured  party,  cannot  testify  to  the  statements  made  by  the 
injured  party  to  him,  or  in  his  presence,  during  such  exam- 
ination, or  base  an  opinion  upon  the  statements  of  the  in- 
jured party.  (Citing  cases.)  An  expert  witness  called 
under  such  circumstances  must  base  his  opinion  upon  objec- 
tive, and  not  subjective,  conditions."  The  statement  of  the 
physician  that  "neuritis  in  the  arm  is  objective"  did  not  meet 
the  objection.  The  question  was  not  what  the  doctor's 
opinion  was,  but  upon  what  evidence  it  was  founded.  He 
had  based  his  conclusion  that  there  was  neuritis  in  the  arm 
upon  the  "course  of  the  pain,"  which  in  the  nature  of  things 
is  a  subjective  symptom  and  could  be  simulated,  as  the  wit- 
ness admits.  Another  physician  testified  in  plaintiiFs  be- 
half on  direct  examination  that  "the  prominent  points  on  the 
ribs  corresponding  to  the  fractures  were  very  sensitive  to 
pressure ;  often  if  we  touch  those  points  the  patient  reveals 
a  great  deal  of  pain — ^making  faces  and  so  forth ;  it  responds 
to  the  touch."  The  part  of  the  answer  "making  faces  and  so 
forth"  was  stricken  out  on  motion,  but  the  fact  remains  that 
the  witness'  testimony  as  to  these  points  being  sensitive  to 
pressure  was  based  upon  the  subjective  symptoms  stated. 
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as  was  other  testimony  of  tlie  same  kind  to  which  objections 
were  overruled. 

We  are  not  called  upon  however  to  determine  whether 
the  admission  of  this  evidence  was  necessarily  harm- 
ful. Defendants'  attorneys  urge  that  there  was  more 
serious  error  in  the  ruling  which  sustained  an  objection 
to  the  following  question  put  to  plaintiff  on  cross-examin- 
ation :  "Are  you  willing,  Mr.  Schlechte,  to  be  examined  by 
a  doctor  appointed  either  by  the  Court  or  by  myself  in  the 
presence  of  your  own  doctor  as  to  your  present  ailment  on 
account  of  this  injury,  either  here  or  at  your  home  or  at  any 
place  that  will  suit  your  convenience  ?"  In  City  of  Chicago 
V.  McNally,  227  111.  14-20,  the  plaintiff  was  asked  whether 
she  was  willing  to  submit  to  a  physical  examination.  Ob- 
jections to  the  question  were  sustained  and  the  ruling  as- 
signed as  error.  The  Supreme  Court  said  the  question 
whether  or  not  one  may  be  asked  in  the  presence  of  the  jury 
as  to  his  or  her  willingness  to  submit  to  an  examination  had 
never  been  before  it  for  decision;  that  the  question  in  the 
form  it  was  asked  in  that  case  was  properly  refused;  but 
whether  so  or  not,  the  appellant  was  not  injured  thereby  in- 
asmuch as  appellant's  counsel  was  allowed  to  comment 
upon  the  refusal  of  the  plaintiff  to  submit  to  an  ex- 
amination by  reputable  physicians.  In  P.  D.  &  E. 
Ry.  Co.  V.  Rice,  144  111.  227-232,  it  was  held  that 
injustice  is  not  likely  to  result  to  defendant  from  a  re- 
fusal to  order  a  plaintiff  to  submit  to  an  examination  by 
four  physicians  named,  "especially  when  given  the  full 
benefit  of  the  fact  that  the  plaintiff  has  refused  to  sub- 
mit voluntarily  thereto,  as  was  done  in  this  case  both  by 
evidence  and  instructions  to  the  jury."  In  Sertaut  v.  Crane 
Company,  142  111.  App.  49-61,  the  refusal  of  the  court  to 
allow  the  plaintiff  to  be  asked  whether  he 'would  consent 
to  an  examination  was  held  prejudicial  error,  on  the  ground 
that  "the  fact  of  refusal  must  be  brought  to  the  knowledge 
of  the  jury  either  by  asking  the  plaintiff  in  the  jury's  pres- 
ence whether  he  will  submit  to  an  examination,  or  asking 
him  out  of  the  jury's  presence,  and  if  he  refuses,  by  pro- 
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ducing  before  the  jury  proof  of  his  refusal."  While  it  is 
the  established  doctrine  in  this  State  that  a  court  has  no 
power  to  grant  a  motion  to  compel  a  plaintiff  to  submit  to  a 
physical  examination  (P.  D.  &  E.  Ry.  Co.  v.  Eice,  supra. 
p.  232)  it  does  not  follow  that  the  plaintiff  may  not  be  called 
upon  to  answer  a  question  like  that  under  consideration  in 
order  that  in  case  of  refusal,  such  fact  may  be  made  clear 
to  the  jury.  If  the  plaintiff  refuses  to  submit  to  such  an  ex- 
amination the  fact  of  refusal  is  a  matter  for  the  jury  to  con- 
sider in  passing  upon  testimony  as  to  the  extent,  character 
and  permanency  of  plaintiff's  injuries.  In  Union  Pacific 
Ry.  Co.  V.  Botsford,  141  U.  S.  250-255,  it  is  said  that  if  one 
unreasonably  refuses  to  show  his  injuries,  when  asked  to  do 
so,  that  fact  may  be  considered  by  the  jury  as  bearing  on 
his  good  faith,  as  in  any  other  case  of  a  party  declining  to 
produce  the  best  evidence  in  his  power."  To  the  same  effect 
is  what  was  said  in  City  of  Freeport  v.  Isbell,  93  IlL 
385-386.  And  in  Sandwich  v.  Dolan,  42  111.  App.  53,  it 
was  said  by  Mr.  Justice  Cartwright :  *'If  she  had  refused  to 
submit  to  an  exMnination  which  would  disclose  the  truth, 
it  would  tend  to  show  that  the  symptoms  were  exaggerated 
or  feigned."  "While  a  plaintiff  has  the  right  to  refuse  to  sub- 
mit to  a  physicial  examination,  the  defendant  is  entitled  to 
have  the  fact  of  such  refusal  put  before  the  jury  clearly  and 
unequivocally.  It  is  true  that  the  question  under  consider- 
ation in  the  case  at  bar  was  not  "Will  you  submit"  to  such 
examination,  but  "Are  you  willing  to  be  examined,"  etc., 
but  we  are  unable  to  find  any  real  distinction  where  as  here 
the  question  went  on  to  make  it  clear  when  and  where  and  by 
whom  such  examination  could  be  had.  The  objection  sus- 
tained was  not  to  the  form  of  the  question.  If  it  had  been  sus- 
tained on  that  ground,  the  difficulty  might  have  been  obvi- 
ated then  and  there.  Nor  would  the  propriety  of  the  ex- 
amination in  this  case  in  view  of  the  nature  of  the  evidence  in 
plaintiff's  behalf  have  been  made  more  manifest  by  any 
statement  of  counsel  or  affidavit  that  such  examination  was 
necessary  to  a  full  and  fair  trial.  The  necessity  of  or  at  least 
advisability  of  such  examination  was  we  think  manifest  from 
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the  nature  of  the  plaintiff's  proof,  which  consisted  in  large 
part  of  plaintiff's  declarations  and  in  part  of  opinions  of  his 
doctor's  based  in  part  on  subjective  conditions. 

An  expert  called  by  defendants  testified  that  "if  neuritis 
of  the  radial  nerve  existed  it  would  be  objectively  evident 
in  the  hand."  But  the  conclusion  of  plaintiff's  witness,  upon 
which  his  opinion  that  neuritis  existed  was  apparently  based, 
rested  on  the  conduct  of  the  patient  when  the  doctor  pressed 
upon  certain  points,  "making  faces  and  so  forth,"  clearly  sub- 
jective symptoms  and  incompetent  as  evidence. 

The  refusal  of  the  trial  court  to  allow  the  question  to  be 
answered  by  the  plaintiff  left  the  jury  in  uncertainty  on  the 
material  point,  whether  plaintiff  himself  was  willing  to  sub- 
mit to  an  examination  and  so  furnish  the  best  evidence  in 
his  power  as  to  the  character  and  extent  of  the  injuries  for 
which  he  is  seeking  compensation. 

Complaint  is,  made  of  alleged  prejudicial  remarks  and 
conduct  of  plaintiff's  counsel  on  the  trial.  We  think  the 
record  shows  this  objection  to  be  well  founded,  but  since 
the  cause  will  probably  be  submitted  to  another  jury,  and  in 
confident  expectation  that  these  errors  will  not  be  re- 
peated, we  will  not  extend  this  opinion  to  consider  them  in 
detail. 

For  reasons  indicated  the  judgment  of  the  Superior  Court 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Helen  T.  Pelouze  et  al.»  Plaintiffs  in  Error,  v.  Harry  R. 

Gibbons,  Defendant  in  Error. 

Gen.  No.  15,188. 

1,  Contracts — release  of  executory  contract  under  seal.  An  execu- 
tory contract  under  seal  can  be  released  and  canceled  by  an  executed 
verbal  agreement. 

2.  Contracts — modification  of  executory  contract  under  9€al»     An 
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executory  contract  under  seal  cannot  be  modified,  varied,  discharged  or 
released  by  an  executory  verbal  contract. 

3.  Landlord  and  tenant — what  does  not  affect  cancelation  of  lease, 
A  verbal  agreement  to  cancel  an  executory  demise  not  followed  by 
surrender,  is  ineffectual  to  accomplish  a  termination. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Hknby  C.  Bcitler,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1909.  Reversed  and  remanded.  Opinion  filed  October  6, 
1910. 


William  E.  O'Neill  and  Jacob  E.  Dittus,  for  plaintiflfs 
in  error. 

John  S.  Hummer  and  Chables  A.  McDonald,  for  de- 
fendant in  error. 

Mb.  Pbesidino  Justice  Ebeeman  delivered  the  opinion 
of  the  court. 

Plaintiffs,  who  are  heirs  under  the  will  of  Stephen  F. 
Gale,  deceased,  sued  in  this  action  to  recover  rent  claimed 
to  be  due  from  defendant  imder  a  ground  lease  made  by  said 
Gale  in  his  lifetime  to  defendant,  Harry  R.  Gibbons.  The 
lease  in  question  bears  date  March  1,  1905,  and  by  its  terms 
leases  the  premises  therein  described  from  the  first  day  of 
May,  1905,  until  the  thirtieth  day  of  April,  1910,  at  an 
annual  rental  of  $2,200  per  annum,  payable  in  quarterly 
payments  of  $550  each  in  advance,  on  the  first  days  of  May, 
August,  November  and  February  in  each  year  of  the  term. 
The  lease  permits  the  lessee  to  erect  and  maintain  improve- 
ments and  to  remove  them  at  any  time  during  the  term,  pro* 
viding  all  rents  and  other  charges  under  the  lease  have  been 
fully  paid.  The  lessee  having  failed  to  pay  the  quarterly 
installment  due  February  1,  1908,  plaintiffs  brought  this 
action  to  enforce  payment. 

The  defense  is  set  forth  in  an  amended  affidavit  of  merits 
filed  September  26,  1908,  by  leave  of  court  after  the 
trial  in  the  court  below  and  pending  a  motion  for  a  new  trial 
nunc  pro  tunc  as  of  June  1,  1908,  prior  to  the  trial.  It  is 
the  last  of  four  affidavits  of  merits — the  first  two  of  which 
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were  stricken  from  the  files — filed  by  defendant's  counsel. 
Although  the  order  *'nunc  pro  tunc"  is  for  obvious  reasons 
erroneous,  the  affidavit  itself  states  the  grounds  upon  which 
the  defense  rests.    We  quote  material  parts  as  follows : 

"(1)  That  one  Miller,  the  duly  authorized  agent  of  the 
plaintiffs  in  that  behalf,  on  or  about  January  20th,  1908, 
made  and  executed  a  verbal  agreement  with  the  defendant 
herein,  whereby  the  lease  and  the  term  created  thereby  was 
canceled  and  surrendered,  and  the  said  defendant  was  thereby 
released  and  discharged  from  further  liability  or  obligation 
under  said  lease." 

"(2)  That  after  the  cancelation  and  surrender  of  said 
merits  filed  September  26,  1908,  by  leave  of  court  after  the 
lease  and  the  term  thereby  created,  the  said  Miller  made  and 
entered  into  a  verbal  agreement  with  said  defendant  for  a 
new  lease  to  the  said  premises,  for  a  period  of  ten  years  from 
and  after  February  1,  1908,  upon  the  same  terms  and  con- 
ditions contained  in  the  lease  mentioned  in  this  cause.  That 
thereafter  said  Miller  refused  and  still  refuses  to  make  a  lease 
on  behalf  of  his  principals  pursuant  to  said  verbal  agree-, 
ment." 

The  cause  was  submitted  to  a  jury  and  a  verdict  returned 
for  defendant  upon  which  judgment  for  costs  was  entered 
against  .plaintiffs,  to  reverse  which  this  writ  of  error  is 
prosecuted. 

The  defendant's  counsel  state  his  contention  to  be,  that 
"An  executory  contract  under  seal  can  be  released  and  can- 
celed by  an  executed  verbal  agreement."  Citing  Alschuler  v. 
Schiff,  164  111.  298,  and  Bloomquist  v.  Johnson,  107  111. 
App.  1 54.  As  to  this  there  is  no  dispute.  It  is  however  in- 
disputably settled  that  an  executory  contract  under  seal 
cannot  be  modified,  varied,  discharged  or  released  by  an 
executory  verbal  contract.  Leavitt  v.  Stern,  159  111.  526; 
Smith  V.  Lewis,  24  Conn.  624-641.  This  does  not  appear 
to  be  disputed  in  behalf  of  defendant.  The  latter's  counsel 
claim  that  "the  evidence  introduced  on  behalf  of  the  defend- 
ant in  error,  when  considered  in  the  light  of  the  surrounding 
circumstances,  is  sufficient  to  establish  the  defense  of  an  ex- 
ecuted verbal  agreement  to  cancel  the  lease  upon  which  re- 
covery is  sought  in  this  case."     In  this  contention  we  are 
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unable  to  concur.  The  defendant's  testimony  as  to  such 
alleged  verbal  agreement  is  to  the  eifect  that  Miller,  who 
testified  he  was  agent  of  the  plaintiffs  "for  collection  of 
rents,"  told  defendant  that  "he  would  give  me  a  ten  years 
lease  and  would  cancel  the  old  lease"  from  the  first  of  Feb- 
ruary, 1908.  Miller  himself  denies  that  he  made  any  such 
promise  or  agreement,  and  in  this  he  is  corroborated  by  his 
stenographer,  who  was  present  and  heard  the  conversation. 
But  assuming  that  such  verbal  promise  was  made  by  Miller, 
there  is  in  the  first  place  no  evidence  called  to  our  attention 
tending  to  show  that  Miller  had  any  authority  whatever  to 
make  any  such  agreement  in  behalf  of  the  plaintiffs ;  and  in 
the  next  place,  there  is  no  evidence  tending  to  show  that  such 
alleged  agreement  was  acted  upon.  The  burden  of  proof 
in  this  respect  was  clearly  on  defendant,  after  the  intro- 
duction of  the  written  lease  and  proof  of  defendant  having 
taken  possession  under  said  lease  of  the  leased  premises  and 
paid  rent  therefor.  Defendant's  argument  is  that  since  there 
is  evidence  tending  to  show  that  at  the  time  of  the  alleged 
verbal  promises  two-thirds  of  the  buildings  on  the  leased 
premises  had  been  destroyed  by  fire,  "the  only  act  of  sur- 
render which  the  defendant  was  capable  of  performing  was 
to  agree  to  the  cancelation  of  the  lease."  It  is  not  claimed 
in  behalf  of  defendant  that  he  ever  in  any  way  made  or 
offered  to  make  any  actual  surrender  of  the  premises,  and 
the  lease  itself  has  never  been  surrendered  nor  canceled.  On 
the  contrary  there  is  uncontradicted  testimony  tending  to 
show  affirmatively  that  defendant  was  still  in  possession  and 
making  use  of  the  premises  within  a  few  days  before  the 
trial  in  the  lower  court.  The  defendant's  contention  as  set 
forth  in  the  amended  affidavit  above  quoted,  namely,  that 
"the  duly  authorized  agent  of  the  plaintiffs  in  that  behalf 
on  or  about  January  20,  1908,  made  and  executed  a  verbal 
agreement  with  the  defendant,"  is,  so  far  as  we  can  discover, 
wholly  unsupported  by  evidence  of  such  execution.  We 
agree  with  plaintiffs'  contention  therefore  that  defendant's 
testimony  to  the  effect  there  was  an  oral  executory  agreement 
to  cancel  the  lease  in  controversy  and  to  give  defendant  a 
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new  ten  years'  lease  was  incompetent  and  that  it  was  error 
to  deny  the  motion  of  plaintiflfs'  counsel  that  it  be  stricken 
out 

The  law  applicable  is  stated  in  Leavitt  v.  Stern,  supra^ 
as  follows:  "The  lease  was  an  instrument  under  seal  and 
appellant  sought  to  show  that  fourteen  months  before  the  end 
of  the  term  created  by  it,  it  was  canceled  by  the  parol  agree- 
ment  for  a  new  lease  for  a  term  of  six  years.  «  ♦  •  In 
Loach  V.  Famum,  90  111.  368,  it  was  said  by  this  court:  *It 
is  a  well  settled  rule  of  the  common  law  that  an  executory 
contract  under  seal  cannot  be  modified  or  varied  by  a  parol 
agreement,'  and  the  same  doctrine  has  frequently  been  an- 
nounced by  this  Court."  (Citing  cases.)  "This  is  not  a 
case  where  the  parol  agreement  had  been  executed  by  the 
parties,  and  it  does  not  therefore  come  within  the  exception 
to  the  rule  as  stated  in  Worrell  v.  Forsyth,  141  111.  22.  The 
testimony  as  offered  did  not  tend  to  prove  any  actual  can- 
celation or  surrender,  but  only  an  oral  agreement  that  the 
new  lease  should  take  the  place  of  the  old.  It  follows  there- 
fore that  the  proposed  testimony  was  incompetent  to  prove  a 
termination,  cancelation  or  surrender  of  the  lease."  What  is 
said  in  Smith  v.  Lewis  supra  is  also  in  point:  "As  to  the 
other  point  in  the  case,  we  are  of  the  opinion  that  the  Court 
properly  refused  to  hear  evidence  relative  to  a  parol  executory 
discharge  of  a  sealed  executory  agreement.  ♦  ♦  *  We 
are  not  aware  that  any  case  of  high  authority  has  permitted 
a  mere  verbal  agreement  for  the  release  of  a  covenant  under 
seal,  without  an  execution  by  the  cancelation  or  surrender  of 
the  covenant  itself,  to  operate  as  a  discharge  of  the  most 
solemn  instrument  known  to  the  law.  *  *  *  It  is  clear 
that  sealed  contracts  for  the  performance  of  future  acts  would 
be  of  little  avail  if  parol  testimony  could  be  received  to  show 
that  the  parties  verbally  agreed,  before  the  time  of  perform- 
ance arrived,  to  dispense  with  the  obligation  of  the  covenant." 

The  judgment  of  the  Municipal  Court  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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John  F.  McLean,  Defendant  in  Error,  v.  National  Press 

Association,  Plaintiff  in  Error. 

Gen.  No.  15,202. 

CORTBACTS — who  not  liable  upon.  Where  a  salesman  is  employed 
by  a  contract  which  provides  that  his  sales,  etc.,  shall  be  made  in  the 
name  of  another  corporation,  such  other  corporation  is  not  liable  for  the 
commissions  earned  by  such  salesman. 

Attachment.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
MoKxNZiE  ClelanDj  Judge,  presiding.  Heard  in  this  court  at  the 
liarch  term,  1909.    Reversed.    Opinion  filed  October  6,  1910. 

Freb  a.  Bangs,  for  plaintiflF  in  error. 

F.  J.  Karasee,  for  defendant  in  error;  Charles  W. 
EsPET,  of  counsel. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion 
of  the  court. 

This  writ  of  error  is  prosecuted  by  the  defendant  in  the 
suit  to  reverse  a  judgment  in  favor  of  the  plaintiff  McLean 
based  upon  a  written  contract  made  and  executed  by  and 
between  plaintiff  and  a  third  party. 

The  contract  in  question  was  made  November  27,  1905, 
between  the  Syndicate  Publishing  Company,  a  corporation, 
party  of  the  first  part,  and  John  F.  McLean,  party  of  the 
second  part  It  provides  among  other  things  that  the  Syndi- 
cate Company  shall  furnish  the  second  party  a  publication 
called  Twentieth  Century  Encyclopaedia  f.  o.  b.  Phila- 
delphia, Pa.,  or  Albany,  N.  Y.,  for  $8  per  set  and  furnish 
prospectus,  etc.,  at  cost  of  production;  that  the  Syndicate 
Company  shall  advance  second  party  such  part  of  $160  a 
week  as  may  be  necessary  until  such  time  as  the  cash  collected 
on  orders  taken  by  second  party  shall  equal  $150  a  week,  not 
exceeding  however  $10  an  order;  that  the  second  party  shall 
devote  entire  time  and  sell  the  publication  for  not  less  than 
$29.50  per  set,  make  settlements  promptly  the  first  of  each 
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month  for  the  preceding  month's  purchases,  not  draw  more 
than  $150  a  week  from  their  business,  McLean  to  draw  $80; 
that  the  second  party  shall  turn  over  to  the  Syndicate  Com- 
pany all  leases  or  agreements  of  sale  as  soon  as  delivery  of 
book  is  made  to  subscriber,  the  Syndicate  Company  to  use  its 
best  endeavors  to  collect  same  and  to  receive  therefor  fifteen 
per  cent  on  the  actual  amount  of  cash  collected  with  ad- 
ditional fees  if  suit  should  be  found  necessary;  said  con- 
tracts to  be  held  only  as  security  for  obligations  of  second 
party  to  the  Syndicate  Company  and  not  to  be  used  except 
for  liquidation  of  such  obligations.  The  first  party  is  to  mail 
monthly  statements  showing  amount  of  collections  for  pre- 
ceding month. 

The  only  reference  to  defendant  in  the  contract  is  in  the 
following  clause:  "It  is  also  mutually  understood  and 
agreed  that  the  actual  agreements  of  sale  shall  be  made  in 
the  name  of  the  National  Press  Association,  and  that  the  col- 
lections to  be  undertaken  by  said  first  party  (Syndicate  Pub- 
lishing Company)  shall  be  also  made  in  that  name  at  its 
office  in  Philadelphia,  and  at  such  time  as  said  National 
Press  Association  may  have  an  office  in  the  city  of  Chicago, 
the  collections  may  also  be  made  from  that  point  if  it  should 
be  deemed  advisable." 

The  second  party  was  to  begin  operations  on  or  before 
January  1,  1906,  and  the  agreement  was  to  continue  in  full 
force  and  effect  until  January,  1907.  The  contract  is  signed 
by  "Syndicate  Publishing  Company,  B.  Mauer,  Secretary,'^ 
and  by  John  F.  McLean.  E.  L.  Whittier,  who  is  mentioned 
in  the  contract  as  one  of  the  parties  of  the  second  part,  did 
not  sign  it  and  seems  to  have  dropped  out  before  the  contract 
was  executed. 

The  plaintiff's  bill  of  particulars  filed  November  6,  1907, 
states  that  plaintiff's  claim  is  upon  the  foregoing  contract; 
that  the  plaintiff  took  orders  for  said  publication  under  said 
contract  at  $29.95  for  each  order,  specifying  eighty-one 
orders,  and  that  there  was  a  balance  due  him  on  the  face  of 
contracts  taken  of  $957.  In  an  amended  statement  of  claim 
filed  by  leave  of  court  November  22,  1907,  it  is  alleged  that 
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the  agreements  of  sale  or  orders  for  the  sale  of  the  publication 
referred  to  in  the  original  bill  of  particulars  "were  taken  in 
the  name  of  the  National  Press  Association  and  the  collec- 
tions to  be  undertaken  for  the  monthly  payments  were  also 
taken  in  the  name  of  the  National  Press  Association ;  and  the 
plaintiff  avers  that  the  agreements  of  sale  and  the  collections 
aforesaid  were  both  accepted  by  the  said  National  Pres? 
Association  and  all  work  done  by  the  plaintiff  was  done  and 
accounted  for  to  the  National  Press  Association  and  by  them 
was  accepted,  and  the  said  National  Press  Association  re- 
ceived the  benefit  of  the  work  aforesaid  and  of  the  orders  for 
the  agreements  of  sale  for  the  publications  aforesaid  and  the 
collections  undertaken  as  aforesaid/'  The  suit  was  originally 
begun  by  attachment.  Later  the  defendant  filed  bond  and  the 
garnishee,  the  Eailway  Claim  Adjusting  Company,  was  by 
order  of  court  released  and  discharged. 

There  is  evidence  tending  to  show  that  the  plaintiff  took 
eighty-one  orders  for  the  publication  referred  to,  and  that  he 
worked  under  the  contract  in  question  until  about  April  4, 
1906.  At  that  date  he  wrote  the  Syndicate  Publishing  Com- 
pany that  "owing  to  the  imcertainty  of  procuring  business" 
under  existing  industrial  conditions,  he  did  "not  feel  justi- 
fied in  spending  any  more  money  on  Hry  outs'  at  this  time." 
There  is  evidence  tending  to  show  that  he  meanwhile  had  re- 
ceived under  the  contract  merchandise  amounting  to  $655.55 
and  $834.92  in  cash  advanced  to  him,  a  total  of  $1,490.47; 
that  meanwhile  the  Syndicate  Publishing  Company  had  col- 
lected according  to  its  books  on  the  orders  taken  and  sales 
made  by  plaintiff  $1660.49 ;  that  deducting  from  this  amount 
the  fifteen  per  cent  commission  to  which  it  was  entitled 
under  the  contract  and  the  amount  paid  plaintiff,  the  latter 
was  in  debt  to  the  Syndicate  Company  in  the  sum  of  $79.05. 
There  is  also  evidence  tending  to  show  that  the  merchandise 
furnished  and  cash  advanced  under  the  contract  all  came 
from  the  Syndicate  Publishing  Company.  The  plaintiff's 
claim  against  defc  dant  is  based  upon  the  clnuso  in  the  con- 
tract between  him  and  the  Syndicate  Publishing  Company, 

in  which  it  was  mutually  agreed  that  the  agreement  of  sale 
Vol.  clvii. — 13. 
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and  the  collections  to  be  undertaken  by  the  Syndicate  Com- 
pany should  be  in  the  name  of  the  defendant,  a  separate  cor- 
poration, and  not  a  party  to  the  contract.  It  is  charged  that 
these  agreements  of  sale  or  orders  for  the  publication  referred 
to  were  accepted  by  the  defendant  and  that  it  received  the 
benefit  of  the  work  and  of  the  orders  taken  and  collections 
made  by  it.  The  clause  in  the  contract  referred  to  states 
however  that  it  was  "the  collections  to  be  undertaken  by  said 
first  party,"  namely  the  Syndicate  Publishing  Company, 
that  were  to  be  made  in  the  defendant's  name,  thus  by  mutual 
agreement  between  plaintiff  and  the  Syndicate  Publishing 
Company  constituting  defendant  the  agent  of  the  Syndicate 
Publishing  Company  to  make  the  collections,  which  by  the 
contract  the  Syndicate  Company  was  "to  use  its  best  en- 
deavors to  collect."  The  plaintiff  in  taking  orders  of  sale  in 
the  defendant's  name  and  the  Syndicate  Company  in  turning 
them  over  to  the  defendant  as  its  agent  in  making  the  col- 
lections, were  acting  in  accordance  with  the  terms  of  their 
own  written  agreement,  to  which  the  defendant  was  not  a 
party.  That  in  accepting  the  agency  for  the  Syndicate 
Company  at  the  request  of  both  parties  to  the  contract,  the 
defendant  made  itself  liable  to  the  plaintiff  under  the  con- 
tract, is  a  claim  which  finds  no  support  in  this  record ;  and 
there  is  no  evidence  to  which  our  attention  has  been  called 
tending  to  show  the  defendant  "received  the  benefit  of  the 
work  aforesaid  and  of  the  orders  for  the  agreements  of  sale 
for  the  publication  aforesaid  and  the  collections  undertaken 
as  aforesaid,"  as  set  forth  in  plaintiff's  amended  statement 
of  claim.  It  is  said  by  plaintiff's  counsel  that  "it  appeared 
that  the  said  Syndicate  Publishing  Company  in  so  signing 
(the  contract)  was  acting  in  the  matter  as  a  representative  of 
the  National  Press  Association,  which  had  not  only  availed 
itself  of  the  benefits  of  said  contract,  but  had  acted  upon  it 
and  assimied  the  obligations  thereof  as  though  it  had  express- 
ly made  itself  a  party  thereto  by  signature  in  due  course.  The 
two  corporations  assumed  toward  each  other  the  relation  of 
partners  and  the  jury  found  plaintiff  in  error  liable  on  the 
contract."    No  effort  is  made  to  point  out  evidence  tending 
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to  support  the  contention  that  the  Syndicate  Publishing  Com- 
pany signed  the  contract  sued  on  as  a  representative  of  the 
defendant  It  is  apparently  sought  to  hold  the  defendant 
liable  on  the  alleged  ground  that  the  two  corporations  "as- 
sumed toward  each  other  the  relation  of  partners."  The  con- 
tention is  not  supported  by  evidence,  the  absence  of  which 
cannot  be  supplied  even  by  the  verdict. 

The  claim  to  hold  defendant  liable  under  the  circumstances 
on  the  mere  alleged  ground  that  it  has  "assumed  the  relation 
of  partner"  toward  another  corporation  which  is  the  real 
contracting  party,  but  not  a  party  to  the  suit,  is  not  tenable. 
There  is  no  evidence  tending  to  show  that  the  defendant 
assumed  the  contract  of  the  Syndicate  Publishing  Company 
or  has  acted  otherwise  than  as  agent  of  the  contracting  parties. 

The  evidence  upon  which  the  claim  of  plaintiff  to  re- 
cover any  definite  sum  of  money  is  apparently  based  tended 
to  show  that  in  his  opinion  the  plaintiff  has  not  received  all 
he  is  entitled  to  out  of  the  money  collected  by  defendant, 
whether  as  agent  or  otherwise.  Plaintiff  testified  that  he 
had  no  knowledge  how  much  had  been  collected  on  his  orders 
for  the  publication ;  that  "there  should  be  due  me  now  about 
$8  on  each  contract  taken  as  recorded  here,  which  would  make 
about  $648."  The  objection  that  this  is  a  mere  statement  of 
opinion  or  conclusion  of  the  witness  is  well  taken.  There  is 
no  controversy  on  any  question  of  law.  Plaintiff's  counsel 
states,  "We  are  willing  to  concede  that  the  propositions  of 
law  advanced  by  the  plaintiff  in  error  are  entirely  valid." 
We  are  of  opinion  the  defendant  is  not  liable  on  the  contract 
upon  which  the  suit  is  brought.  The  judgment  of  the  Mu- 
nicipal Court  is  therefore  reversed. 

Beversed. 
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Nathan  Gethner, '  Defendant  in  Error,  v.  A.  D.  Salomon 

et  aLy  Plaintiffs  in  Error. 

Gen.  No.  15,231. 

RrvENxng — efect  of  governmental  seizure  of  cigars.  If  cigars  are 
offered  for  sale  contrary  to  the  revenue  laws  of  the  United  States  a 
right  of  forfeiture  and  seizure  by  the  government  arises  and  if  the 
cigars  are  actually  sold  pursuant  to  such  offer  a  subsequent  seizure 
by  the  government  operates  to  vest  the  title  of  the  government  thereby 
acquired  as  of  the  time  of  the  offer  of  sale  and  to  divest  the  paper  title 
made  by  the  sale  pursuant  to  the  offer. 

Trover.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Thomas 
B.  Lantbt,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1909.  Reversed.  Opinion  filed  June  30,  1910.  Rehearing  denied  October 
17, 1910.  . 

Childs  &  Childs,  for  plaintiff  in  error. 
Bernard  J.  Brown,  for  defendant  in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  an  action  in  trover  brought  by  plaintiff,  Nathan 
Gethner,  doing  business  as  Gethner  Brothers,  to  recover  the 
alleged  value  of  a  quantity  of  cigars  claimed  to  have  been 
unlawfully  converted  by  defendants.  The  cigars  in  question 
were  manufactured  by  one  Ben  Meyer  at  his  factory,  Xo. 
1695  First  District  of  Illinois.  There  were  about  twentv- 
seven  or  twenty-nine  thousand  of  them  and  they  were  packed 
in  boxes  bearing  labels  which  indicated  they  had  been  made 
and  the  revenue  stamp  cancelled  in  the  Third  District  of 
Iowa,    The  boxes  bore  a  warning  notice  as  follows : 

"Factory  No.  76, 

State  of  Iowa. 
Notice :  The  Manufacturer  of  the  cigars  herein  contained 
has  complied  with  all  the  requirements  of  law.  Every  person 
is  cautioned  not  to  use  either  this  box  for  cigars  again  or 
remove  the  contents  of  this  box  without  destroying  said 
stamp  under  the  penalties  provided  by  law  in  such  cases." 
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Each  box  had  burned  into  the  wood,  "Factory  No.  76, 
Third  District,  Iowa."  Meyer  testifies  that  plaintiff  took 
a  few  of  these  boxes  of  cigars  and  tried  to  sell  them  and  a 
few  days  later  bought  from  Meyer  22,000  of  them,  which 
Meyer  delivered  to  him  by  an  expressman.  Gethner  tried 
to  sell  the  cigars  and  did  sell  and  deliver  some,  which  how- 
ever the  purchasers  refused  to  retain  and  returned  to  plain- 
tiff without  paying  for  them.  About  this  time  the  cigars  were 
seized  by  the  Collector  of  Internal  Revenue  for  the  First 
District  of  Illinois,  because  they  were  illegally  marked  and 
branded.  The  fact  that  they  were  so  illegally  marked  is  not 
disputed.  Meyer,  the  manufacturer  of  the  cigars,  was  ar- 
rested by  the  authorities  of  the  United  States.  A  comprom- 
ise was  finally  effected  by  one  Salomon  acting  as  agent  for 
and  in  behalf  o.f  Meyer,  who  paid  the  Government  in  settle- 
ment the  sum  of  two  hundred  dollars  with  costs  and  expenses. 
On  the  10th  of  May,  1907,  Meyer  received  notice  of  the  Gov- 
ernment's acceptance  of  the  compromise.  A  few  days  later 
the  boxes  of  cigars  were  correctly  marked,  inspected  by  the 
o£5cials  of  the  Government  and  Meyer  was  notified  to  go  to 
Salomon's  office  and  get  them.  Before  he  did  this  the  defend- 
ant instituted  a  suit  in  attachment  against  Meyer  and  caused 
a  writ  of  attachment  to  be  served  on  Salomon  as  garnishee. 
Upon  order  of  the  Court  in  the  attachment  suit  the  cigars 
were  afterward  on  June  15,  1907,  turned  over  to  the  defend- 
ant herein. 

It  is  said  by  plaintiff's  attorney  that  the  only  proposition 
involved  in  the  case  in  the  one  stated  by  defendant  as  follows : 
"At  the  time  Gethner  Brothers  claim  to  have  purchased  and 
acquired  possession  of  the  cigars  in  question  said  cigars  were 
not  the  subject  either  of  legal  sale  or  legal  delivery,  and  they 
could  acquire  neither  the  legal  title  nor  legal  possession  there- 
of." In  this  contention  we  concur.  Section  3397,  vol.  3, 
Federal  Statutes  Annotated,  p.  750,  provides  that  whenever 
cigars  "are  removed  from  any  manufactory  or  place  where 
cigars  are  made  *  *  *  without  properly  affixing  there- 
on and  cancelling  the  stamp  denoting  the  tax  on  the  same 
♦     ♦     *     they  shall  be  forfeited  to  the  United  States,"  and 
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if  any  "are  sold  or  offered  for  sale  not  properly  boxed  and 
stamped,  they  shall  be"  so  forfeited.  The  federal  statutes 
also  provide  that  property  taken  under  authority  of  any 
revenue  law  of  the  United  States,  as  were  the  cigars  in  ques- 
tion, "shall  be  irrepleviable  and  shall  be  deemed  to  be  in  the 
custody  of  the  law  and  subject  only  to  the  orders  and  decrees 
of  the  Courts  of  the  United  States  having  jurisdiction  there- 
of."   Section  934,  Vol.  6,  p.  766,  Federal  Statutes  Annotated. 

In  Clark  v.  Protection  Ins.  Co.,  1  Story  (U.  S.)  134,  it  is 
said,  "the  established  doctrine  is  that  notwithstanding  the 
forfeiture,  the  property  remains  in  the  owner  until  it  is  act- 
ually seized  by  the  Government  and  then  by  the  seizure  the 
title  of  the  Government  relates  back  to  the  time  of  the  for- 
feiture." When  therefore  the  cigars  in  question  were  seized 
by  the  Government  the  title  of  the  latter  related  back  to  the 
time  when  they  were  first  "offered  for  sale"  and  before  such 
sale  was  or  could  be  consummated.  The  plaintiff  never  had 
any  legal  title  to  them.  The  moment  the  cigars  were  removed 
from  the  factory  of  Meyer  where  they  were  made,  without 
being  properly  marked,  stamped  and  branded,  they  became 
forfeited,  and  by  the  seizure  the  title  of  the  Government  re- 
lated back  to  that  time. 

Plaintiff  apparently  relies  upon  Wessels  v.  Beeman,  87 
Mich.  481.  In  that  case  it  is  said  (p.  490)  :  "There  was  no 
testimony  introduced  and  none  offered  to  show  that  the  Uni- 
ted States  had  taken  any  steps  to  enforce  the  forfeiture,  al- 
though its  revenue  officers  were  acquainted  with  the  facts." 
In  the  case  at  bar  however  steps  were  taken  to  enforce  the  for- 
feiture and  the  cigars  were  actually  seized  by  the  Govern- 
ment. The  language  therefore  in  the  case  last  cited  and  upon 
which  plaintiff's  counsel  apparently  relies,  is  not  in  point. 
It  is  as  follows :  "We  do  not  think  that  third  parties  can  set 
up  the  illegality  of  a  sale  in  violation  of  the  revenue  laws  to 
defeat  an  action  brought  against  such  third  persons  for  inter- 
meddling with  the  property  or  converting  it  to  their  own  use, 
when  neither  party  to  the  contract  has  repudiated  it  and  the 
contract  has  been  fully  executed."  This  has  no  application 
under  the  facts  in  the  case  at  bar. 
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After  the  cigars  were  seized  and  after  Meyer,  the  manu- 
facturer, had  been  arrested  he  went  to  one  Salomon  to  ob- 
tain bail.  Salomon  thereafter  acted  as  Meyer's  agent.  He 
paid  for  Meyer  the  cost  of  an  appraisement  made  by  the  Col- 
lector, and  the  cost  of  publication  of  a  notice  by  the  Collector 
to  the  effect  that  "any  person  claiming  ownership  of  said 
cigars  must  appear  and  file  claim  within  thirty  days  from  the 
date  of  this  notice."  It  was  not  the  plaintiff,  but  Meyer,  ac- 
companied by  his  agent  Salomon,  who  appeared  and  claimed 
the  cigars.  And  it  was  Meyer  acting  through  Salomon  who 
compromised  the  matter  with  the  Government  and  paid  the 
fine  of  $200  with  costs  and  expenses.  When  the  compromise 
was  accepted  by  the  Government,  notice  of  the  acceptance  was 
sent  to  Meyer,  and  it  was  Salomon  acting  for  Meyer  and  not 
for  plaintiff,  so  far  as  appears,  who  when  the  cigars  had  been 
put  in  proper  condition  for  sale  notified  not  plaintiff  but 
Meyer  to  come  and  get  them.  Before  Meyer  did  so  the  de- 
fendant attached  them  as  Meyer's  property  in  the  hands  of 
Salomon. 

« 

We  are  of  opinion  the  plaintiff  has  failed  to  show  any  title 
to  or  right  of  possession  of  the  cigars  in  controversy.  The 
judgment  of  the  Mimicipal  Court  is  reversed. 

Beversed. 


Worth  Huskey  Coal  Company,   Defendant  in  Error,  v. 
The  Parker- Washington  Company,  Plaintiff  in  Error. 

Gen.  No.  15,243. 

1.  CowTRACTS — right  to  reject  deliveries  of  coal.  Coal  delivered  which 
is  not  the  kind  and  quality  contracted  to  be  delivered  is  properly 
rejected. 

2.  AccoBD  AND  SATISFACTION — when  not  eatahliahed.  "Where  the 
amount  due  a  creditor  is  ascertained  and  not  in  dispute,  the  payment 
by  the  debtor  and  acceptance  by  the  creditor  of  a  less  sum  will  not 
operate  as  a  satisfaction  of  the  demand;  but  if  the  amount  due  is 
unliquidatecl  and  there  is  a  bona  fide  dispute  as  to  how  much  is  due, 
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a  payment  of  the  amount  claimed  by  the  debtor  to  be  due,  in  full  settle- 
ment, if  accepted  by  the  creditor  is  a  satisfaction  of  the  claim." 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  J.  C.  Soovel, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1909.  Re- 
versed.   Opinion  filed  October  6,  1910. 

Statement  by  the  Court  This  writ  of  error  is  sued  out 
to  reverse  a  judgment  for  $401.65  against  the  defendant, 
plaintiff  in  error  here.    The  cause  was  tried  without  a  jury. 

The  defendant  company  doing  business  as  a  contractor 
and  excavating  a  tunnel  for  the  city  of  Chicago  was  in  May, 
1908,  consuming  from  one  to  two  carloads  of  coal  a  day.  The 
plaintiff  is  a  dealer  in  coal  and  had  been  delivering  to  de- 
fendant coal  known  as  "Knox  County  Indiana,  Mine  Run 
Coal."  On  the  16th  of  May,  1908,  the  defendant  by  its 
superintendent  gave  the  plaintiff  an  order  as  follows :  "You 
may  enter  our  order  for  ten  cars  Mine  Run  Coal  same  quality 
as  you  have  been  delivering  to  us,  one  car  per  day — or  not  less 
than  one  car  every  two  days,  f.  o.  b.  Grand  Crossing,  Ills.,  111. 
Central,  Lake  Shore  or  Ft.  Wayne  tracks,  at  one  dollar  sev- 
enty cents  per  ton.  You  may  extend  shipments  on  the  above 
terms  beyond  the  amount  and  time  specified  until  notified 
by  us  to  cease  shipment."  This  order  is  said  to  have  been 
accepted,  but  within  three  or  four  days  the  secretary  of  the 
plaintiff  called  at  the  defendant's  office  and  stated  that  owing 
to  a  strike  in  Indiana  plaintiff  could  not  furnish  any  Indiana 
coal  except  a  car  or  two  then  in  transit,  until  coal  mining  in 
Indiana  should  be  resumed,  but  would  fill  the  order  with  other 
coal  of  quality  equal  to  Knox  County  Mine  Rim  coal.  There 
is  some  difference  between  the  witnesses  as  to  the  exact 
phraseolgy  used  in  this  conversation,  whether  the  plaintiff's 
secretary  promised  coal  of  equal  quality  or  "a  very  good  grade 
of  Illinois  coal"  through  the  strike  period.  Plaintiff  there- 
upon directed  twelve  or  more  cars  of  Illinois  coal  to  be 
shipped  to  the  defendant,  and  in  all  ten  cars  of  Illinois  coal 
were  so  shipped,  received  and  paid  for  by  defendant.  Five 
carloads  of  the  same  kind  of  coal  however  arrived  between 
Jime  8th  and  June  12,  1908,  and  were  set  on  the  tracks  for 
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defendant  by  the  111.  Central  Ry.  Co.,  but  were  refused  and 
were  never  accepted  or  used  by  the  defendant  Three  of 
these  carloads  were  subsequently  used  by  the  railroad  com- 
pany and  two  carloads  were  sold  by  the  latter  company  for  its 
charges.    These  are  the  cars  now  in  controversy. 

There  is  testimony  tending  to  show  that  early  in  June, 
1908,  defendant  notified  plaintiff  that  the  coal  was  coming 
too  fast  for  defendant  to  take  care  of  it,  and  during  the  first 
week  of  June  there  was  a  conversation  at  defendant's  office 
between  plaintiff's  secretary  and  defendant's  representatives, 
in  which  the  latter  complained  that  the  Illinois  coal  shipped 
to  them  was  not  satisfactory,  not  in  accordance  with  the 
agreement,  and  plaintiff  was  notified  that  defendant  would 
not  receive  any  more  of  that  coal.  There  is  testimony  also 
tending  to  show  that  on  or  about  the  8th  or  10th  of  June  the 
plaintiff's  secretary  was  again  notified  that  defendant  would 
not  receive  the  coal  on  the  tracks  and  that  it  had  notified  the 
Illinois  Central  Railroad  Company  of  such  refusal.  There 
is  conflict  in  the  testimony  as  to  what  was  said  at  these  con- 
versations. 

Frank  L,  Childs  and  Ode  L.  Rankin,  for  plaintiff  in 
error. 

Harvey  Strickler,  for  defendant  in  error. 

Mr,  Presiding  Justice  Freeman  delivered  the  opinion 
of  the  court. 

It  is  contended  in  behalf  of  the  defendant  that  the  latter 
gave  plaintiff  timely  notice  that  it  would  not  receive  the  five 
cars  of  coal  in  question,  that  defendant  had  the  right  to  re- 
fuse it,  that  the  Illinois  coal  furnished  was  of  inferior  quality, 
that  the  court  erred  in  rejecting  proof  of  the  relative  qualities 
of  the  Indiana  and  Illinois  coal  in  question  and  that  the 
use  of  defendant's  check  by  plaintiff  while  there  was  a  bona 
fide  dispute  over  the  item  of  demurrage  which  had  been  de- 
ducted from  the  voucher  accompanying  the  check,  was  an 
accord  and  satisfaction  of  the  demurrage  item  and  all  mat- 
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ters  contained  in  said  voucher.  As  to  the  first  of  these  con- 
tentions we  are  of  opinion  the  preponderating  evidence  tends 
to  show  that  notice  of  the  defendant's  refusal  to  accept  the 
five  carloads  in  question  was  given  to  the  railroad  company 
early  in  June  with  a  request  that  the  shippers  be  notified,  and 
that  the  plaintiff's  secretary  was  in  fact  so  notified  by  defend- 
ant, in  apt  time.  There  is  correspondence  between  the  parties 
that  tends  to  sustain  this  view  in  addition  to  the  other  evi- 
dence. 

In  the  next  place,  it  appears  the  original  understanding 
was  that  Illinois  coal  of  good  quality  was  to  be  furnished 
by  plaintiff  to  defendant  until  coal  mining  in  Indiana  should 
be  resumed.  It  is  conceded  that  mining  in  Indiana  was  re- 
sumed about  June  1st  and  that  plaintiff  received  Knox  Coun- 
ty Indiana  coal  on  June  4th,  the  kind  it  had  been  shipping 
defendant  prior  to  the  strike,  and  this  was  before  the  five  cars 
of  Illinois  coal  in  controversy  which  defendant  refused  to 
receive  were  placed  on  the  tracks  by  the  Illinois  Central  Rail- 
road Company  for  delivery  to  defendant.  It  is  apparent  that 
in  shipping  this  coal  the  plaintiff  was  not  conforming  to 
the  terms  of  the  original  understanding  and  agreement.  That 
the  Illinois  coal  so  shipped  was  of  inferior  quality  and  that 
defendant  had  been  complaining  about  it,  the  evidence  suf- 
ficiently discloses. 

It  appears  that  on  or  about  August  1,  1908,  defendant 
made  out  a  statement  or  voucher  showing  the  numbers  of 
the  cars  received  from  plaintiff  which  were  received  and  used 
by  defendant,  the  freight  charges  and  demurrage  on  each 
car,  the  invoice  price  and  showing  a  balance  due  from  de- 
fendant of  $496.88  after  deducting  the  demurrage  paid.  A 
check  for  this  balance  was  made  out  and  sent  to  plaintiff,  with 
the  voucher,  which  contained  a  receipt  for  the  amount  of  the 
check,  "Four  Hundred  Ninety  Six  and  ®®/ioo  dollars  in  full 
settlement  of  the  above  account."  There  was  a  dispute  be- 
tween the  parties  as  to  the  demurrage  charged  amounting  to 
$95,  which  had  been  deducted  by  defendant,  the  check  being 
for  the  balance  after  such  deduction  had  been  made.  Plain- 
tiff retained  this  check  and  voucher  and  upon  August  14, 
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1908,  plaintiff's  secretary  wrote  to  defendant  that  he  had  not 
heard  from  defendant  in  regard  "to  the  car  service  which 
you  promised  to  investigate  and  let  us  know  about  You  will 
remember  this  amount  was  $95  and  was  deducted  from  your 
voucher.  We  have  been  holding  the  check  pending  investiga- 
tion and  would  now  like  to  know  what  you  intend  doing  in 
the  matter,  as  this  delay  ties  up  our  money."  About  the  first 
of  September  following  there  was  a  conversation  about  this 
demurrage  between  representatives  of  the  respective  parties 
at  the  defendant's  office.  At  a  subsequent  conversation  over 
the  telephone  defendant's  representative  offered  to  "pay  a 
portion  of  the  demurrage  on  condition  that  our  past  accounts 
were  all  closed  up ;"  and  this  was  followed  by  a  letter,  a  por* 
tion  of  which  is  as  follows,  dated  September  17, 1908 : 

"Worth  Huskey  &  Co., 

303  Dearborn  St.,  City. 
Gentlemen :  We  wish  to  say  in  regard  to  our  conversation 
over  the  telephone  this  afternoon,  we  are  well  satisfied  that 
justly  you  should  pay  the  car  service  as  per  deductions  made 
from  your  invoices,  but  we  feel  this  way  about  our  deals  with 
you  that  rather  than  having  this  matter  of  claims  standing 
between  yourself  and  us,  we  are  willing  to  compromise  our 
differences  by  the  payment  to  you  of  $75.00  on  the  $95.00  car 
service  deductions,  you  giving  us  a  receipt  in  full  for  all  our 
transactions  with  you  to  date." 

Within  the  next  two  days  it  appears  from  the  evidence 
the  check  in  question  was  deposited  and  collected  by  the 
plaintiff,  the  latter  having  full  knowledge  of  the  terms  upon 
which  the  check  was  held  by  it  and  that  the  demurrage  item 
was  still  in  dispute.  We  are  of  opinion  that  the  defendant's 
contention  to  the  effect  that  "the  use  of  defendant's  check 
while  there  was  a  bona  fide  dispute  over  the  item  of  demurr- 
age which  had  been  deducted  from  defendant's  voucher  which 
accompanied  said  check  was  an  accord  and  satisfaction  of  the 
demurrage  item  and  all  matters  in  the  voucher  contained/' 
is  in  view  of  the  evidence  and  the  law  applicable  well  taken. 
In  Snow  V.  Griesheimer,  220  111.  106-109,  it  is  said :  "Where 
the  amount  due  a  creditor  is  ascertained  and  not  in  dispute, 
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the  payment  by  the  debtor  and  acceptance  by  the  creditor  of 
a  less  sum  will  not  operate  as  a  satisfaction  of  the  demand ; 
but  if  the  amount  due  is  unliquidated  and  there  is  a  bona 
fide  dispute  as  to  how  much  is  due,  a  payment  of  the  amouni 
claimed  by  the  debtor  to  be  due,  in  full  settlement,  if  accepted 
by  the  creditor  is  a  satisfaction  of  the  claim.  In  Ostrander 
V.  Scott,  161  111.  339-345,  it  is  held  in  substance  that  one 
cannot  receive  and  use  a  check  and  repudiate  the  terms  upon 
which  it  was  tendered.  See  also  Perkins  v.  Headley,  49  Mis- 
souri  App.  556. 

In  view  of  the  conclusions  stated  it  is  not  necessary  to  fol- 
low counsel  in  the  discussion  of  other  points  raised  in  the 
briefs.  For  reasons  indicated  the  judgment  of  the  Munic- 
ipal Court  must  be  reversed. 

Beversed. 


Edward  T.  Stokes,  Defendant  in  Error,  v.  Robert  H.  Howe, 

Plaintiff  in  Error. 

Gen.  No.  15,254. 

Contracts — when  person  ordering  work  done  liahle.  One  who  rep- 
resents himself  as  the  owner  of  property  and  orders  work  done  thereon 
is  liable  for  the  debt  thus  created. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habrt  Olson, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1909.  Af- 
firmed.   Opinion  filed  October  6,  1910. 

Thomas  J.  Moegan,  for  plaintiflF  in  error. 
J.  J.  O'Connor,  for  defendant  in  error. 

Mr,  Presiding  Justice  Freeman  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  judgment  for  $104.38  against 
defendant,  Robert  H.  Howe.     The  suit  was  originally  com- 
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menced  against  him  and  his  wife,  Annie  T.  Howe,  but  subse- 
quently dismissed  as  to  her. 

There  is  evidence  tending  to  show  that  the  wife,  Annie  T. 
Howe,  was  owner  of  the  premises  known  as  No.  1014  Sheri- 
dan road,  Evanston,  which  at  the  time  the  work  was  done 
for  which  plaintiff  recovered  in  this  suit,  was  occupied  by  one 
Charles  Anthony  under  a  lease  from  said  Annie  T.  Howe. 
About  the  middle  of  February,  1907,  the  tenant  complained 
to  the  health  department  of  the  city  of  Evanston  to  the  effect 
that  the  premises  in  question  were  in  a  very  unsanitary  con- 
dition. A  sanitary  inspector  of  that  department  thereupon 
inspected  the  premises  and  notified  Mrs.  Annie  T.  Howe  by 
letter  of  the  conditions  as  he  found  them.  The  tenant  mean- 
while called  on  the  plaintiff  Stokes,  who  is  a  plumber,  and 
asked  him  to  examine  the  plumbing.  Plaintiff  did  so  and 
found  that  the  main  sewer  leading  from  the  house  was  stopped 
up  with  dead  leaves.  After  working  one  day  and  part  of  the 
next  and  finding  the  cause  of  the  trouble  plaintiff  instructed 
his  men  not  to  go  on  with  the  work  unless  the  owner  should 
so  direct  It  appears  from  the  testimony  of  plaintiff's  wit- 
nesses that  while  they  were  there  at  work  the  defendant, 
Robert  H.  Howe,  came  there  with  another  plumber,  and  that 
on  being  informed  by  plaintiff's  workmen  as  to  the  cause  of 
the  trouble  and  stating  that  he  was  the  owner  of  the  building, 
he  told  plaintiff's  workmen  that  as  they  were  doing  the  work 
they  "might  as  well  finish  it  and  do  a  good  job."  Plaintiff 
accordingly  finished  the  work.  He  states  that  he  mailed  his 
bill  to  Annie  T.  Howe  the  first  of  each  month  for  five  or  six 
months,  and  after  threatening  to  sue  received  from  her  a 
threatening  letter.    He  thereupon  commenced  this  suit. 

The  defendant  Howe  in  his  testimony  states  that  on  Fri- 
day, February  16,  1907,  his  wife  showed  him  a  letter  ad- 
dressed to  her  relating  to  the  condition  of  the  house;  that  he 
went  out  to  the  premises  and  found  two  workmen  there  at 
work  on  the  sewer;  that  he  inquired  what  they  were  doing, 
but  did  not  say  anything  to  them  with  reference  to  going  on 
with  the  work.  He  says  his  wife  owned  the  property.  Upon 
this  state  of  facts  the  trial  court  dismissed  as  to  Annie  T. 
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Howe  on  the  ground  that  the  evidence  showed  no  liability  on 
her  part,  and  gave  judgment  against  the  husband. 

There  is  conflict  in  the  evidence  as  to  whether  the  defend- 
ant Howe  stated  to  the  plaintiff's  workmen  that  he  was  the 
owner  of  the  premises  and  directed  them  to  go  on  with  the 
work,  but  on  this  question  of  fact  the  evidence  preponderates 
against  him.  Even  though  the  title  of  record  stood  in  the 
name  of  his  wife,  it  appears  from  the  preponderating  evidence 
that  defendant  held  himself  out  as  the  real  owner  and  directed 
plaintiff  to  go  on  with  the  work;  and  from  defendant's  evi- 
dence it  appears  that  he  was  there  because  of  the  letter  his 
wife  had  received  relating  to  the  sewer.  Having  stated  that 
he  was  the  ovTner  and  directed  the  plaintiff  to  do  the  work,  we 
find  no  error  in  the  action  of  the  court  holding  him  liable  for 
work  done  under  his  orders  on  property  he  claimed  to  own, 
and  which  he  and  his  wife  have  since  conveyed  by  a  deed  in 
which  both  joined. 

The  judgment  of  the  Municipal  Court  will  be  affirmed. 

Affirmed, 


Philip  E.  Schaefer  et  al.,  Defendants  in  Error,  v.  Emil  Eiger 

et  al.9  Plaintiffs  in  Error. 

Gen.  No.  15,261. 

Municipal  coubt — when  presumption  prevails  that  judgment  was 
sustained  hy  evidence  not  preserved  in  the  record.  Notwithstanding 
the  certificate  of  the  judge  that  all  the  evidence  heard  is  certified  up, 
yet  if  the  fact  otherwise  appears  the  appellate  court  will  presume  that 
the  findings  of  fact  made  by  the  court  were  sustained  by  evidence 
heard  but  not  preserved. 

•  Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
William  N.  Cottbell,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1909.  Affirmed.  Opinion  filed  October  6,  1910.  Rehearing 
denied  October  20,  1910. 

Adler,  Ledereb  &  ScHOENBRUN,  for  plaintiffs  in  error. 


\ 
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Cratty  Bros.  &  Jarvis,  for  defendants  in  error. 

Mr.  Presiding  Justice  Freeman  delivered  the  opinion 
oi  the  court 

This  is  an  appeal  from  a  judgment  obtained  by  defendants 
in  error  in  a  suit  to  recover  the  value  of  "leather  sweats" 
shipped  by  them  to  plaintiffs  in  error  upon  a  written  order, 
which  though  not  shown  in  the  record  is  said  to  have  been 
for  "40  gross  shipped  by  freight,  10  gross  shipped  by  ex- 
press, leather  sweats  like  sample,  to  be  reeded:  10  gross 
black,  40  gross  white  and  to  be  shipped  to  G.  S.  Bracher,  24 
West  3rd  Street,  New  York  City."  Defendants  in  error 
filled  the  order  by  shipping  "the  very  highest  grade  of  pebble 
skins"  that  they  had  in  stock  at  the  time,  costing  it  is  said 
three  times  as  much  as  the  sample  which  accompanied  the 
order,  and  which  as  appears  from  the  abstract  was  admitted 
in  evidence  in  the  trial  court.  This  sample  as  well  as  other 
samples  introduced  in  evidence  do  not  accompany  the  record 
and  are  not  before  us.  The  leather  shipped  is  still  in  posses- 
sion of  plaintiffs  in  error.  The  court  found  in  favor  of  the 
defendants  in  error,  plaintiffs  in  the  suit,  and  entered  judg- 
ment against  the  defendants  for  $325. 

The  record  contains  the  following  statement  by  the  trial 
court: 

"There  was  a  trial  by  the  court  without  a  jury  and  the 
following  questions  of  law  arose  upon  the  trial  of  said  cause, 
to-wit:  Plaintiffs  claimed  that  by  directing  plaintiffs  to 
send  the  goods  to  Bracher  to  be  reeded  the  defendants  con- 
stituted said  Bracher  their  agent  to  receive  and  reed  the 
goods  as  far  as  plaintiffs  were  concerned,  and  that  plaintiffs 
were  bound  to  send  said  goods  to  Bracher  and  to  none  other ; 
that  an  agent  to  receive  goods  has  the  right  and  power  either 
to  accept  or  reject  them,  and  that  the  act  of  Bracher  in  re- 
ceiving, reeding  and  stitching  the  leather  sweats  was  an  act 
of  acceptance  of  the  goods  which  became  binding  upon  the 
defendants;  that  acceptance  of  goods  after  examination  or 
reasonable  opportunity  for  examination  constitutes  a  waiver 
of  the  defendants'  right  to  rescind  the  sale  thereof,  though 
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not  of  their  right  to  recoup  damages.  Defendants  claimed 
that  Bracher  could  not  accept  the  goods  for  them ;  that  Brach- 
er  was  a  reeder  and  not  an  agent  to  accept  or  reject  the  goods ; 
that  defendants  never  had  an  opportunity  to  examine  the 
goods  and  objected  to  said  goods  as  soon  as  they  became  aware 
that  said  goods  were  not  in  accordance  with  sample.  The 
court  held  that  Bracher  was  the  agent  for  the  defendants  to 
accept  or  reject  said  goods ;  that  in  proceeding  to  reed  said 
goods  he  accepted  them  for  defendants  whether  they  con- 
formed to  sample  or  not." 

The  decision  of  the  court  is  clearly  based  upon  the  written 
order  of  plaintiffs  in  error  in  accordance  with  which  the  goods 
in  question  were  shipped  to  Bracher.  This  order  was  intro- 
duced in  evidence  and  marked  "Exhibit  A."  It  is  not  how- 
ever contained  in  the  record.  Evidence  therefore  upon  which 
the  court  based  its  finding  is  not  before  us. 

It  is  urged  by  the  attorneys  for  defendants  in  error  that  the 
judgment  should  be  affirmed  because  it  affirmatively  appears 
from  the  statement  of  facts  by  the  attorneys  for  plaintiffs 
in  error  and  from  the  certificate  of  the  trial  judge  that  evi- 
dence essential  to  the  determination  of  the  cause  is  omitted 
from  the  transcript  of  the  record.  It  is  we  think  apparent 
the  certificate  of  the  trial  judge  that  the  evidence  therein 
set  forth  "was  all  the  evidence  offered  and  received"  cannot 
overcome  what  otherwise  affirmatively  appears  therein,  name- 
ly, that  evidence  which  probably  bore  on  the  question  at  is- 
sue was  introduced  at  the  hearing,  but  is  not  contained  in 
the  certificate,  which  purj)orts  to  contain  a  "correct  statement 
of  the  facts  appearing  upon  the  trial."  It  has  been  repeated- 
ly held  as  in  Seavcrns  v.  Lischinski,  82  111.  App.  298,  305, 
and  cases  there  cited,  that  under  these  circumstances  'Ve  are 
bound  by  intendment  of  law  to  conclude  that  the  evidence 
omitted  from  the  record  would  sufficiently  supply  whatever 
is  necessary  if  anything  to  sustain"  the  finding.  In  this  case 
as  in  that  case  it  is  true  that  "no  question  of  law  is  argued 
that  does  not  depend  upon  questions  of  fact,  that  as  seen,  may 
not  be  considered  by  us  under  the  incomplete"  certificate.  To 
the  same  effect  are  Ilenning  v.  Williams,  70  111  App.  199; 
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Peacock  v.  Games,  110  111.  99-101,  and  others.  In  the  case 
last  referred  to  it  is  said  that  "although  the  certificate  does 
purport  to  contain  all  the  evidence,  it  appears  upon  its  whole 
showing  that  it  does  not;  that  from  some  cause  these  docu- 
ments were  not  preserved ;  and  without  them  we  cannot  say 
that  the  findings  in  the  decree  were  not  sustained  by  the 
proofs." 

Although  in  this  state  of  the  record  we  are  not  at  liberty 
to  base  our  decision  in  the  case  on  the  question  of  law  raised 
by  attorneys  for  plaintiffs  in  error,  it  is  nevertheless  not  im- 
proper for  us  to  say  that  assuming  the  evidence  and  defend- 
ants' order  for  the  goods  to  have  been  as  hereinbefore  stated 
and  as  set  forth  in  the  abstract  and  brief  of  plaintiffs  in  error, 
we  find  no  error  in  the  ruling  of  the  trial  court  to  which  ob- 
jection is  made,  nor  in  the  judgment  entered  accordingly. 

The  judgment  of  the  Municipal  Court  will  be  affirmed. 

Affirmed. 


m 

Hanchett  Paper  Company,  Plaintiff  in  Error,  v.  George  F. 

MoorCy  Defendant  in  Error. 

Gen.  No.  15,269. 

Salbs — when  contr€U}i  not  eatahlished.  Held,  under  the  evidence  in 
this  ease,*  that  a  contract  of  bargain  and  sale  v/as  not  entered  into  be- 
tween the  parties. 

ABSompait.  Error  to  Municipal  Court  of  Chicago;  the  Hon.  John  H. 
Hume,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1909. 
Affirmed.    Opinion  filed  October  6,  1910. 

Statement  by  the  Court.  This  is  an  appeal  by  the  plain- 
tiff from  a  judgment  against  him  in  a  suit  brought  by  him 
against  the  defendant  in  error,  to  recover  the  alleged  value 
of  a  carload  of  so-called  "Elm  Backing"  shipped  from  Hol- 
land, Mich.,  to  defendant  in  New  York  City.  There  had  been 
previous  shipments  by  plaintiflF,  but  on  November  16,  1907, 
Vol.  clvu. — 14. 
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defendant  wrote  plain tiif  that  a  carload  just  received  was  not 
all  elm,  had  holes  in  it  and  was  unsatisfactory.  The  con- 
troversy in  this  case  grows  out  of  a  subsequent  order  from 
defendant  to  plaintiflf,  dated  New  York,  March  6,  1908,  as 
follows:  "Please  deliver  at  once  1  carload  Elm  Backing  at 
2.00  per  M.,  F.  O.  B.  New  York.  We  want  Elm  Backing ; 
6  feet  3  inch,  and  in  600  feet  bundles.  No  holes.  Ship  at 
once  and  charge  to  account  of  George  F.  Moore,  Incorporated. 
Per  M."  The  plaintiff  acknowledged  receipt  of  this  order 
in  a  letter  as  follows : 

"Chicago,  March  9th,  1908. 
Geo.  F.  Moore, 

34  Cooper  Square, 
New  York,  N.  Y. 

Dear  Sir:  We  have  your  order  No.  3985  for  a  carload 
of  Elm  Veneer  $2.00  per  thousand,  F.  O.  B.  New  York,  6  ft. 
3  inch  long,  600  ft.  in  bundle.  You  say  ^no  holes.'  As  the 
writer  told  your  Mr.  Moore  when  in  Chicago  a  few  weeks 
ago,  also  your  Mr.  Schroeder,  Manager  of  your  Chicago  plant, 
we  cannot  cut  up  these  logs  and  have  them  perfectly  clear. 

We  instructed  the  mill  to  be  particular  in  cutting  up  logs, 
and  not  use  any  with  too  large  knot  holes  if  possible. 

They  will  not,  and  we  cannot  furnish  Veneer  any  different 
in  quality  of  stock  than  what  we  have  heretofore  been  furnish- 
ing you. 

We  will  instruct  them  to  go  ahead  and  get  this  car  out 
immediately  with  the  above  understanding.  Awaiting  your 
further  instructions  in  the  matter  before  going  ahead  and 
getting  out  this  car,  we  are, 

Yours  truly, 

Hanchett  Paper  Company, 

per  A.  E.  Pierce." 

To  this  letter  defendant  replied  of  date  March  11,  1908, 
as  follows : 

"New  York,  Mar.  11th,  1908. 

Hanchett  Paper  Co., 
Chicago,  111. 

Gentlemen:     In  reply  to  your  favor  of  the  9th  inst.  in 
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which  you  say,  *We  cannot  furnish  veneer  any  diiferent  in 
quality  of  stock  than  what  we  have  heretofore  been  furnish- 
ing you,'  if  such  is  the  case,  then  you  may  cancel  our  order. 
At  least  one-third  of  the  stock  you  shipped  in  last  carload  to 
New  York  was  worthless.  Lot  of  it  had  holes  in  it  three  feet 
long.  Your  Mr.  Pierce  saw  some  of  the  stock  in  our  Chicago 
house. 

We  don't  expect  clear  stock ;  but  we  cannot  wrap  moulding 
with  veneer  that  has  three  feet  holes  in  it;  any  more  than 
you  could  make  pie  plates  or  butter  dishes  out  of  holes. 

Yours  very  truly, 

Geo.   F.   Moore,  inc., 

Geo.  F.  Moore  Pres." 

It  is  contended  in  behalf  of  defendant  and  the  trial  court 
held  that  the  above  letter  constituted  a  cancellation  of  defend- 
ant's order  of  March  6th  previous. 

Subsequently  plaintiff  wrote  as  follows : 

"Chicago,  March  13th,  '08. 
Greo.  F.  Moore, 

New  York,  N.  Y. 
Dear  Sir : — 

We  have  yours  of  the  11th  relative  to  the  car  of  Veneer. 
Your  letter  was  received  just  as  the  Supt.  of  the  Mill  came 
into  our  oflice  this  morning.  We  called  his  attention  to  the 
matter  of  getting  out  a  car  of  veneer  for  you,  and  he  said  he 
has  just  gotten  out  several  cars,  and  the  run  of  logs  was  better 
than  it  had  been  for  some  time,  and  that  he  would  get  out 
this  car  for  you,  and  endeavor  to  have  the  run  so  that  there 
would  be  no  occasion  to  find  any  fault  with  there  being  too 
many  or  too  large  knotholes.  He  informs  us  he  will  ship  this 
car  next  week. 

Yours  truly, 

Hanchett  Paper  Company, 

per  A.  E.  Pierce.*' 

Apparently  the  plaintiff  shipped  the  car  without  waiting 
for  a  reply  to  this  last  letter.  According  to  defendant's  testi- 
mony the  letter  last  above  quoted  was  not  received  at  its 
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office  until  Monday,  March  16, 1908.    Upon  March  17, 1908, 
the  defendant  replied  to  it  as  follows : 

"Hanchett  Paper  Company. 

Gentlemen:  Your  favor  of  the  13th  inst.,  in  which  you 
say  your  Superintendent  of  the  Mill  will  'endeavor'  to  run 
the  Veneer  to  our  satisfaction,  is  received.  After  our  exper- 
ience with  your  concern,  and  the  last  carload  you  made  for 
us,  such  a  vague  understanding  in  regard  to  quality  will  not 
be  accepted. 

We  do  not  take  any  stock  in  the  'endeavor'  of  a  superin- 
tendent who  picks  out  logs  that  make  more  than  half  a  ship- 
ment rubbish. 

If  you  want  to  do  any  more  business  with  us,  you  must 
furnish  us  at  your  expense,  either  here  or  in  Chicago,  sample 
rolls  showing  the  quality  of  the  Veneer  you  propose  to  supply. 
If  they  are  satisfactory,  we  will  then  send  you  an  order. 

Yours  very  truly, 

George  F.  Moore,  Inc." 

This  letter  was  received  by  the  plaintiff  in  Chicago  on 
the  19th  of  March.  Meanwhile  on  the  18th  of  March  the 
plaintiff  had  caused  the  car  of  veneer  referred  to  in  plain- 
tiff's letter  of  March  13  th  to  be  shipped  from  their  factory 
at  Holland,  Michigan,  to  the  defendant  at  New  York,  and 
a  bill  for  $810,  the  price  of  the  shipment,  was  forwarded 
the  same  day.  March  23,  1908,  the  defendant  wrote  express- 
ing surprise  at  receipt  of  *'an  invoice  for  a  carload  of  Elm 
Backing"  and  saying:  "The  question  as  to  quality  is  still 
unsettled,  and  we  shall  refuse  to  accept  delivery  of  this  car 
until  it  is."  Later,  on  March  27th,  the  defendant  company 
wrote  that  not  having  received  a  reply  to  their  letter  of  March 
23rd,  they  returned  invoice  and  bill  of  lading. 

There  was  some  subsequent  correspondence.  On  March 
24th  the  defendant  wrote  that  it  noticed  plaintiff  had 
''shipped  ovec  400  M.  feet;"  that  the  previous  cars  "contained 
only  250  M.  and  300  M.  feet  each  and  we  did  not  expect  and 
cannot  use  more  than  that  amount.  Therefore  even  if  we 
came  to  an  understanding  in  regard  to  quality,  there  would 
be  100  M.  feet  which  you  must  dispose  of  elsewhere."  To 
this  plaintiff  telegraphed  "Take  car.    We  will  extend  time  on 
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surplus  shipped."    The  remaining  correspondence  is  not  ma- 
terial.   Defendant  refused  to  accept  the  shipment 

Au>£K,  Latham  &  Young,  for  plaintiff  in  error. 
George  W.  Woodbury,  for  defendant  in  error. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

Plaintiff's  contention  is  that  the  only  question  in  the  case 
is  whether  there  was  a  contract  of  sale  between  the  parties. 
The  trial  court  found  there  was  not  and  gave  judgment  ac- 
cordingly. In  behalf  of  plaintiff  it  is  urged  that  the  order 
of  defendant  was  absolute  and  that  the  plaintiff's  letter  of 
March  9,  1908,  constituted  an  acceptance  of  the  order  and 
that  the  contract  was  consummated  by  the  shipment  of  March 
18th.  The  original  order  of  date  March  6,  1908,  was  a  posi- 
tive order  for  the  kind  of  material  therein  described,  but  for 
no  other  kind.  It  called  for  "Elm  Backing"  with  the  word 
Elm  underscored,  and  "with  no  holes."  The  plaintiff's  reply 
of  March  9th  was  not  an  acceptance  of  the  order  as  given.  On 
the  contrary  the  so-called  acceptance  was  at  the  most  con- 
ditional, the  plaintiff  probably  having  in  mind  the  com- 
plaint previously  made  in  the  letter  of  November  16,  1907, 
as  to  the  quality  of  a  car  of  so-called  elm  backing  which  plain- 
tiff had  shipped  to  defendant  about  two  months  before  that 
time.  In  that  letter  of  November  16th  the  defendant  had 
complained  that  the  greater  part  of  that  preceding  shipment 
was  "very  unsatisfactory.  Many  of  the  bundles  have  big 
holes  in  the  center  and  most  of  it  is  very  knotty.  It  is  hard 
for  us  to  make  use  of  one-half  of  a  bundle  and  the  other  half 
is  generally  waste.  *  *  Wish  you  would  advise  us  what 
you  are  prepared  to  do  to  relieve  us  of  these  losses.  *  *  * 
*  We  are  compelled  to  look  to  you  for  reimbursement  of 
the  amount  of  damage  caused  on  this  account." 

The  defendant's  order  of  March  6th  specifies  with  particu- 
larity that  it  is  ''Elm  Backing"  with  "no  holes"  which  de- 
fendant wants ;  and  the  plaintiff  replies;  "We  cannot  cut  up 
these  logs  and  have  them  perfectly  clear.     ♦     *     *     We 
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cannot  furnish  any  veneer  any  different  in  quality  of  stock 
than  what  we  have  heretofore  been  furnishing  you."  The 
reply  concludes  with  the  statement  that  plaintiff  would  await 
"your  further  instructions  in  the  matter  before  going  ahead 
and  getting  out  this  car."  This  letter  was  clearly  a  refusal 
to  accept  defendant's  order  of  March  6th  according  to  its 
terms,  and  without  modification  in  respect  to  its  requirement 
of  "no  knot  holes."  In  no  sense  can  it  be  considered  an  ac- 
ceptance of  the  original  order.  We  cannot  concur  in  plain- 
tiff's contention  that  the  defendant's  next  letter  of  March 
11,  1908,  was  not  a  revocation  of  the  original  order  of  March 
6th.  In  that  letter  of  March  6th  defendant  refers  to  plain- 
tiff's statement  that  it  could  "not  furnish  veneer  any  differ- 
ent in  quality  of  stock  than  what  we  have  heretofore  been 
furnishing  you,"  and  says  explicitly,  "If  such  is  the  case 
then  you  may  cancel  our  order.  At  least  one-third  of  the 
stock  you  shipped  in  last  car  load  to  New  York  was  worth- 
less. Lot  of  it  had  holes  in  it  three  feet  long."  As  the  matter 
then  stood  plaintiff  had  declared  its  inability  to  furnish  ma- 
terial such  as  defendant  had  ordered  and  defendant  had  re- 
plied in  effect,  "that  being  the  case  you  may  cancel  our  or- 
der." 

Plaintiff's  counsel  urge  that  the  use  of  the  words  "if  such 
is  the  case"  made  the  cancellation  conditional,  since  it  is 
argued  that  such  was  not  the  case,  because  the  car  subsequent- 
ly shipped  to  defendant  on  March  18th  it  is  claimed  fully 
complied  with  the  order,  as  the  defendant  itself  is  said  to 
have  construed  the  order  in  its  letter  of  March  11th.  In  that 
letter,  after  having  directed  the  cancellation  of  its  previous 
order,  defendant  had  written :  "We  don't  expect  clear  stock, 
but  we  can  not  wrap  moulding  with  veneer  that  has  three 
feet  holes  in  it."  In  view  of  the  fact  that  plaintiff  had  writ- 
ten it  could  not  furnish  veneer  any  different  in  quality  than 
it  had  "heretofore  been  furnishing"  and  defendant  had  ac- 
cepted plaintiff's  statement  to  that  effect  and  replied,  "then 
you  may  cancel  our  order,"  we  are  of  opinion  the  trial  court 
did  not  err  in  holding  the  cancellation  to  have  been  absolute 
and  unconditional.     The  distinction  sought  to  be  made  by 
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plaintiff's  counsel  to  the  effect  that  if  instead  of  saying  "if 
such  is  the  case  you  may  cancel  our  order,"  defendant  had 
used  the  phrase  "inasmuch  as  you  are  unable  to  do  so,  cancel 
our  order,"  the  cancellation  would  have  been  effective,  is  in 
view  of  the  facts  shown  in  evidence  a  distinction  without 
material  difference.  Whatever  be  the  construction  given  the 
phraseology  in  controversy,  it  certainly  suspended  the  origi- 
nal order  until  some  agreement  should  be  reached.  Not  wait- 
ing for  further  instructions  however  plaintiff  shipped  the 
carload  in  controversy.  No  agreement  had  been  reached  at 
that  time  and  none  has  been  since. 

The  order  of  March  6th  as  we  have  said  called  for  "Elm 
Backing"  with  the  word  Elm  underscored.  The  testimony 
in  behalf  of  the  plaintiff  tends  to  show  that  the  carload  in 
question  was  not  wholly  of  elm,  but  "of  beech  and  elm  and 
birch  and  maple."  The  order  by  its  terms  called  for  elm  and 
there  is  testimony  in  defendant's  behalf  tending  to  show  that 
elm  backing  is  of  a  superior  grade,  more  pliable  and  less 
liable  to  break  than  a  backing  made  of  other  woods.  Even 
though  this  carload  was  "better  than  the  ordinary  run,"  it 
was  not  the  quality  ordered  and  there  were  at  least  knot  holes 
in  it ;  whereas  the  order  called  for  "no  holes."  Defendant's 
counsel  insists  that  on  two  distinct  grounds  no  recovery  can 
be  had;  first  that  the  letter  of  March  11th  constituted  a  can- 
cellation of  the  original  order,  and  second,  that  the  carload 
in  controversy,  the  value  of  which  plaintiff  sues  to  recover, 
was  not  Elm  Backing  and  so  did  not  comply  with  the  order. 
In  this  contention  we  concur. 

The  judgment  of  the  Municipal  Court  must  be  affirmed. 

Affirmed, 


Standard  Distilling  Company,  Plaintiff  in  Error,  v.  Con- 
solidated Adjustment  Company,  Defendant  in  Error. 

Gen.  No.  15,278. 

Contracts — right  to  elect  as  to  alternative  promises.  Where  a 
promise  in  a  contract  is  in  the  alternative,  as  in  a  certain  contingency 
to  do  one  thing  or  another,  the  right  of  election  is  in  the  promisor. 
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Action  of  contract.  Error  to  the  Municipal  Court  of  Chicago;  the 
Hon.  Max  Eberhardt,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1909.    Affirmed.    Opinion  filed  October  20,  1910. 

Gabdnee,  Stern  &  Anderson,  for  plaintiff  in  error. 
Delavan  B.  Cole,  for  defendant  in  error, 

Mr.  Justice  Bakek  delivered  the  opinion  of  the  court. 

January  14,  1905,  defendant  delivered  to  plaintiff  and 
plaintiff  accepted  a  certain  written  instrument  signed  by  de- 
fendant, the  material  portions  of  which  are  as  follows : 

"This  certifies  that  The  Standard  Distilling  Co.  of  Cin- 
cinnati, Ohio,  paid  the  Consolidated  Adjustment  Co.  $350.00 
for  a  three  year  service  from  this  date,  with  all  benefits  and 
privileges  of  its  business  system  in  its  various  departments, 
and  The  Consolidated  Adjustment  Co.  agrees  to  promptly 
and  faithfully  prosecute  any  and  all  claims  listed  with  it  for 
adjustment  under  terms  of  thib  contract. 

Guarantee. 

This  Company  agrees  to  recover  in  cash  or  secure  net 
settlement  from  the  claims  of  the  above  client  at  least 
$1,000.00  within  and  under  the  terms  of  the  above  contract; 
or  to  refund  the  full  initial  fee  paid,  reserving  the  right  to 
cancel  the  contract,  refund  the  initial  fee  and  surrender  the 
claims  of  the  above  client  at  any  time  after  six  months  from 
this  date,  or  to  continue  such  service  beyond  the  term  first 
in  this  instrument  mentioned,  and  until  said  last  mentioned 
sum  shall  have  been  so  recovered,  without  additional  cost  to 
the  above  client,  except  commissions  on  adjustments  effected, 
on  said  claims  or  any  additional  claims  in  favor  of  said  client, 
which  may  be  forwarded.     ♦     *     *     ♦ 

Cost  of  contract, $    350.00 

Claims  forwarded, $ 

Amt.  Contract  for $35,000.00 

Service  credit  on •  .$ 

«     •     •     •     • 
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Received  of  the  Standard  Distilling  Co.  ($350.00)  Three 
Hundred  and  Fifty  Dollars  as  payment  in  full  on  a  three  year 
($35,000.00)  contract  and  guarantee  from  Jan.  14th,  1905, 
to  Jan.  14th,  1908. 

Consolidated  Adjustment  Co. 
Dated  Jan.  14,  1905.  By  T.  Hopper,  Treas.  &  Mgr." 

Plaintiff  delivered  to  defendant  claims  amounting  to  about 
$44,000  and  received  from  the  debtors  direct  about  $450,  but 
received  nothing  on  such  claims  from  the  defendant.  May 
27, 1908,  plaintiif  brought  an  action  of  contract  in  the  Munic- 
ipal Court  to  recover  the  initial  fee  of  $350  paid  by  it  to 
defendant  under  the  contract.  At  the  close  of  plaintiff's  evi- 
dence the  court  directed  a  verdict  for  the  defendant  and  this 
writ  of  error  brings  before  us  for  review  the  judgment  for 
the  defendant  entered  on  such  directed  verdict.  The  agree- 
ment of  the  defendant  was  not  an  absolute  agreement  to  re- 
fund the  initial  fee  of  $350,  in  case  it  failed  to  collect  $1,000 
within  three  years,  but  was  an  alternative  agreement  in  that 
case  to  either  return  the  initial  fee:  "or  to  continue  such  ser- 
vice beyond  the  term  first  in  this  instrument  mentioned,  and 
until  said  last  mentioned  sum  shall  have  been  so  recovered, 
without  additional  cost  to  the  above  client,  except  commis- 
sions on  adjustments  effected,  on  said  claims  or  any  addition- 
al claims  in  favor  of  said  client,  which  may  be  forwarded." 
Where  the  promise  is  in  the  alternative,  as  in  a  certain  con- 
tingency to  do  one  thing  or  another,  the  right  of  election  is 
in  the  promisor.  Meyer  v.  Gwinnell,  29  Vt.  298;  Dessert 
V.  Scott,  58  Wis.  390 ;  2  Chitty  on  Contracts,  1060 ;  2  Par- 
sons on  Contracts,  656. 

There  is  no  evidence  tending  to  show  that  the  defendant 
did  not  elect  to  continue  the  service  under  the  contract,  or  that 
it  did  not,  from  the  expiration  of  three  years  from  the  date 
of  the  contract,  until  the  brirging  of  this  action,  continue 
such  service. 

We  think  that  the  evidence  fails  to  show  a  right  in  the 
plaintiff  to  recover  the  initial  fee  paid  by  it  to  the  defendant, 
and  that  the  court  did  not  err  in  directing  a  verdict  for  the 
defendant. 

The  judgment  of  the  Municipal  Court  will  be  affirmed. 

Afjirmed^ 
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South  Side  Coal  Company,  Defendant  in  Error,  v.  Bernard 

Gross,  Plaintiff  in  Error. 

Gen.  No.  15,339. 

1.  Damages — what  essential  to  recoupment  of.  To  enable  reeoup- 
ment  of  damages  for  the  inferior  quality  of  coal  delivered,  there  must 
be  proof  either  of  an  express  warranty  and  of  its  breach  or  of  fraud. 

2.  Accx)RD  AND  SATiSFAonoN — token  dispute  sufficient  to  sustain.  A 
dispute  sufficient  to  sustain  an  accord  and  satisfaction  may  be  predi* 
cated  as  well  where  the  matter  in  issue  was  one  of  law  as  where  it  waa 
one  of  fact. 

3.  AcGOBD  Ain>  SATISFACTION — wkat  Sufficient  to  estahUsK  To  con- 
stitute an  accord  and  satisfaction  of  an  unliquidated  and  disputed 
claim,  it  is  necessary  that  the  money  should  be  offered  in  satisfaction 
of  the  claim  and  be  accompanied  with  such  acts  and  declarations  as 
amount  to  a  condition  that  if  the  money  is  accepted  it  is  to  be  accepted 
in  satisfaction  and  such  that  the  party  is  bound  to  understand  therefrom 
that  if  he  takes  it  he  takes  it  subject  to  such  condition. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
RoBBBT  H.  Scott,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1909.    Affirmed.    Opinion  filed  October  20,  1910. 

Ebnest  Langtkt,  for  plaintiff  in  error. 
H.  C.  Lust,  for  defendant  in  error. 

Me.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

August  21,  1907,  plaintiff  submitted  to  defendant  a  writ- 
ten proposal  which  was  accepted  by  defendant  The  portion 
of  the  proposal  necessary  to  be  considered  is  as  follows : 

"We  propose  to  furnish  you  from  this  date  until  June  1, 
1908,  covering  the  requirements  of  your  fifteen  (15)  flats  at 
the  N.  W.  corner  of  45th  &  Calumet  Ave.  and  your  six  (6) 
flats  at  4639  Langley  Avenue,  our  Genuine  Pocahontas  coal 
as  follows : 

From  Date  to  September  1,  '07.  ..  .$4.15  per  ton. 

From  Sept.  1st  up  to  June  1st  '08  net  $4.40 

of  2,000  lb." 
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It  is  not  disputed  that  for  the  amount  of  coal  delivered, 
at  the  price  stated  in  the  contract,  there  was  a  balance  due 
plaintiff  from  defendant  of  $239.79,  and  for  that  amount 
plaintiff  had  judgment 

The  contention  of  the  defendant,  plaintiff  in  error  here,  is 
first,  that  the  coal  delivered  was  not  of  the  quality  required 
by  the  contract,  and,  second,  that  the  facts  established  by  the 
evidence  constitute  an  accord  and  satisfaction. 

The  coal  in  question  was  delivered  to  and  accepted 
and  used  by  the  defendant.  The  contract  between  the  parties 
being  in  writing,  we  must  look  to  the  writing  alone  for  its 
terms.  To  enable  the  defendant  to  recoup  damages  for  the  in- 
ferior quality  of  the  coal  delivered,  there  must  be  proof  either 
of  an  express  warranty  and  of  its  breach,  or  of  fraud.  There 
is  in  this  case  no  evidence  of  fraud,  misrepresentation  or  con- 
cealment on  the  part  of  the  plaintiff.  In  Peoria  Grape  Sugar 
Co.  V.  Turney,  175  111.  631,  it  was  held,  that  a  contract  call- 
ing for  the  delivery  of  a  certain  kind  of  coal  designated  >>y  its 
trade  name,  carries  no  implied  warranty  of  its  fitness  for  any 
purpose,  or  of  its  quality,  other  than  it  be  of  the  kind  speci- 
fied. In  Bounce  v,  Dow,  64  N.  Y.  411,  the  buyer  ordered, 
and  the  seller  shipped  to  him,  "XX  pipe  iron."  Held  to  be 
a  warranty  that  the  article  was  of  that  character,  but  not  of 
any  certain  quality  of  pipe  iron.  See,  also,  Benjamin  on 
Sales,  6th  ed.,  p.  636 ;  Beach  on  Contracts,  sec.  275. 

The  plaintiff  (in  the  absence  of  fraud)  was  only  bound  by 
its  contract,  which  was  to  deliver:  "Genuine  Pocahontas 
coal."  From  the  evidence  the  court  might  properly  find  that 
the  coal  in  question  was  "Genuine  Pocahontas  coal,"  and 
therefore  that  the  evidence  failed  to  show  any  breach  of  plain- 
tiff's warranty. 

There  is  no  controversy  as  to  the  facts  relied  on  as  showing 
an  accord  and  satisfaction.  It  appears  from  the  evidence  . 
that  the  defendant  disputed  his  liability  for  the  amount 
claimed  by  the  plaintiff.  We  think  that  a  claim  may  be  hon- 
estly disputed  on  a  matter  of  law  as  well  as  on  a  matter  of 
fact.  To  constitute  an. accord  and  satisfaction  of  an  unliqui- 
dated and  disputed  claim,  it  is  necessary  that  the  money 
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should  be  offered  in  satisfaction  of  the  claim,  and  be  accom- 
panied with  such  acts  and  declarations  as  amount  to  a  condi- 
tion that  if  the  money  is  accepted  it  is  to  be  accepted  in 
satisfaction,  and  such  that  the  party  is  bound  to  understand 
therefrom,  that  if  he  takes  it  he  takes  it  subject  to  such  con- 
dition. Beach  on  Contracts,  sec.  425 ;  Snow  v.  Griesheimer, 
220  111.  106 ;  Preston  v.  Grant,  34  Vt.  201 ;  Fuller  v.  Kemp, 
138  N.  Y.  231 ;  S.  C.  with  note,  20  L.K.A.  785. 

Defendant's  son  testified  that  about  February  11,  1908, 
he  told  the  president  of  the  plaintiff  company  that  witness 
and  his  father  had  gone  over  the  amounts  and  the  money 
due  plaintiff  and  arrived  at  a  figure ;  that  he  had  a  check  with 
him  for  the  amount  in  full  and  that  it  was  for  $19.48;  that 
he  said  the  check  was  to  be  payment  in  full ;  that  the  presi- 
dent said  he  would  think  the  matter  over;  that  witness  said 
he  would  call  again,  but  the  next  day  had  to  go  away  and 
gave  the  check  to  his  father.  Defendant  gave  plaintiff  notice 
to  produce  a  letter  of  defendant  dated  about  February  20, 
1908,  and  on  failure  to  produce,  testified  that  its  contents 
were  as  follows :  "Enclosed  please  find  the  check  for  $19.48. 
This  is  the  check  which  my  son  offered  you  in  payment,  but 
you  wanted  a  little  more  time  to  think  it  over.  My  son  left 
for  Madison  today.  I  refer  to  the  conversation  my  son  had 
with  me  at  the  time  and  this  is  the  check  for  $19.48."  The 
check  is  in  the  usual  form,  dated  Feb.  11,  1908,  for  $19.48, 
and  contains  no  words  indicating  that  it  was  in  full  of  plain- 
tiff's claim,  or  words  of  like  import.  It  was  collected  by 
plaintiff  in  the  usual  course  of  business. 

We  are  unable  to  find  in  this  letter  any  language  which 
amounts  to  a  condition  that  if  the  money  is  accepted,  it  is 
accepted  in  satisfaction,  or  language  such  that  the  party  to^ 
whom  it  offered  was  bound  to  understand  therefrom  that 
if  he  took  it,  he  took  it  subject  to  such  condition.  The 
letter  does  not  state  that  the  writer  offers  the  check  in  pay- 
ment or  satisfaction  of  any  claim  or  demand  of  the  plaintiff, 
but  only  that  the  check  enclosed  is  the  check  which  the  wit* 
ness'  son,  "offered  you  in  payment" 
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We  think  that  the  facts  do  not  constitute  an  Qccord  and  sat- 
isfaction, and  the  judgment  will  be  affirmed. 

Affirmed. 


Story  Finishing  Company,  Defendant  in  Error,  v.  Frank 

Kerting,  Plaintiff  in  Error. 

Gen.  No.  15,349. 

VEBDiCTfl — when  not  diaturhed.  A  verdict  will  not  be  set  aside  on 
review  u  against  the  weight  of  the  evidence  unless  clearly  and  manifest- 
ly 80. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Geobge  J.  Cowing,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1909.    Affirmed.    Opinion  filed  October  20,  1910. 

* 

Leon  S.  Alschuler,  for  plaintiff  in  error. 
Ferguson  &  Goodnow,  for  defendant  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

Plaintiff's  claim  in  this  case  was  for  goods  sold  and  deliv- 
ered by  plaintiff  to  defendant  amounting,  at  the  price  charged 
by  plaintiff,  to  $1,628.33.  Plaintiff  admitted  that  defendant 
had  made  payments  amounting  to  $1,503.23,  leaving  a  bal- 
ance due  plaintiff,  according  to  its  contention,  of  $125,  and 
for  that  sum  plaintiff  had  judgment.  The  sale  and  delivery 
of  the  goods  were  not  disputed,  but  the  contention  of  the  de- 
fendant was  that  for  many  of  the  goods  plaintiff  had  over- 
charged defendant;  that  such  overcharges  amounted  to 
$296.47,  and  that  defendant  had  paid  plaintiff  $200  more 
than  the  sum  of  $1,503.23,  for  which  plaintiff  had  given  him 
credit.  On  cross-examination  defendant  was  asked:  "Ex- 
cept for  these  overcharges  and  these  cash  payments  which  you 
claim  in  your  statement,  this  bill  which  is  rendered  you  is 
correct?"  and  answered:    "Yes  sir,  otherwise  it  is  correct." 
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The  only  question  presented  in  the  case  are  questions  of 
fact.  The  testimony  both  on  the  question  of  overcharges, 
and  of  payments,  not  credited,  was  conflicting.  The  trial 
judge  heard  the  witnesses  and  in  effect  found,  that  the  plain- 
tiff had  not  overcharged  the  defendant  and  had  credited  him 
with  all  the  money  he  had  paid  plaintiff.  We  cannot,  on  the 
evidence  in  the  record,  say  that  such  finding  is  against  the 
evidence,  and  the  judgment  will  therefore  be  affirmed. 

Affirmed. 


S.  D.  McGuire,  Plaintiff  in  Error,  v.  B.  M.  Winston  et  aL, 

Defendants  in  Error. 

Gen«  No.  15,356. 

1.  Contracts — what  may  he  recovered  upon  unlawful  rescisaion. 
In  case  of  a  breach  of  a  contract  for  services,  service  cannot  be  continued 
after  such  breach  and  the  damages  thereby  increased  but  the  person 
injured  is  entitled  to  recover  as  damages  the  difference  between  the  con- 
tract price,  the  amount  which  he  would  have  earned  and  been  entitled 
to  recover  on  performance,  and  the  amount  which  it  would  have  cost 
him  to  perform. 

2.  Contracts — what  competent  to  aid  construction.  If  the  language 
of  an  agreement  is  equivocal,  obscure  and  uncertain  parol  evidence  tend- 
ing to  show  a  practical  construction  by  the  parties  of  such  agreement 
and  of  other  similar  agreements  made  between  the  parties  is  admissible. 

3.  Evidence — question  calling  for  conclusion  of  law,  A  question  which 
calls  for  a  conclusion  of  law,  namely,  as  to  what  a  contract  meant,  is  im- 
proper and  the  answer  thereto  incompetent. 

4.  EviDENGB — when  adrndssion  of  incompetent  will  not  reverse.  In 
a  trial  before  the  court  without  a  jury  it  will  be  presumed  that  incom- 
petent evidence  admitted  was  not  considered. 

Baker,  J.,  dissenting. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hen. 
Frank  Crowe,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1909.    Affirmed.    Opinion  filed  October  20,  1910. 

Flanneey  &  McKiNLEY,  for  plaintiff  in  error. 

Winston,  Payne,  Strawn  &  Siiaw,  for  defendant  in 
error ;  Edwabd  W.  Everett,  of  counsel. 
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Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

This  writ  of  error  brings  before  us  for  review  a  judgment 
for  the  defendant  rendered  by  the  Municipal  Court  in  a  cause 
tried  by  the  court. 

Plaintiff  has  for  sixteen  years  sprinkled  and  cleaned 
the  street  in  front  of  premises  of  defendants.  In  the  spring 
of  1904  plaintiff  furnished  to  defendants  several  copies  of  a 
printed  form  of  agreement  as  follows : 

"Chicago, 190... 

do  hereby  agree  to  pay  D.  McGuire  Sprink- 
ling and  Teaming  Co.   the  sum  of per for 

Sprinkling  and the  street  in  front  of 

premises,  for  the  seasons  of  1904-1905  commencing 

and  ending 

Sig 

No " 

Defendants  filled  out  eight  of  said  printed  forms  and 
signed  and  delivered  them  to  plaintiff.  This  is  one  of  the 
agreements  so  signed  and  delivered : 

"Chicago,  March  21,  1904. 
I  do  hereby  agree  to  pay  D.  McGuire  Sprinkling  and 
Teaming  Co.  the  sum  of  $2.00  per  mo.  for  sprinkling  and 

the  street  in  front  of  421  Superior  premises,  for 

seasons  of  1904-1905  commencing  March  26  and  ending 
Nov. 

Sig.     Winston  &  Co., 

No.  421  Superior." 

We  regard  the  other  seven  agreements  as  in  legal  effect 
identical  with  the  one  above  set  forth,  and  will  consider  the 
case  as  though  they  were  identical  in  terms  except  as  to  the 
premises  mentioned. 

The  controverted  question  in  the  case  is  as  to  the  interpre- 
tation of  said  agreement,  plaintiff  claiming  that  his  term  of 
service  continued  to  November,  1905,  and  defendants  that  it 
did  not  extend  beyond  March  26,  1905.  Early  in  March, 
1905,  defendants  informed  plaintiff  that  they  had  employed 
another  company  to  clean  and  sprinkle  the  streets  in  front  of 
piemises  in   1905,   and   notified  plaintiff  that  they 
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claimed  that  his  term  of  service  under  their  contracts  with 
him  had  expired.  If  the  term  of  plaintiff's  service  under 
the  contracts  continued  to  November,  1905,  defendants'  re- 
nuniciation  of  liability  under  them  in  March  was  a  breach 
of  the  contracts.  Plaintiff  could  not  continue  performance 
of  the  contracts  after  such  breach  to  increase  his  damages,  but 
was  entitled  to  recover  as  damages  the  difference  between  the 
contract  price,  the  amount  which  he  would  have  earned  and 
been  entitled  to  recover  on  performance,  and  the  amount 
which  it  would  have  cost  him  to  perform  the  contracts.  Dev- 
lin v.  Mayor  et  al.,  63  N.  T.  8,  25. 

Plaintiff  had  contracts  to  sprinkle  and  clean  the  streets 
during  the  season  of  1905  in  front  of  other  premises  in  the 
same  blocks  in  which  were  the  premises  of  defendants,  and 
in  order  to  perform  such  contracts  was  compelled  to  sprinkle 
and  sweep  the  streets  throughout  each  block,  and  did  so  from 
March  to  the  end  of  November,  1905.  If  plaintiff's  term 
of  service  under  the  contracts  continued  to  November,  1905, 
he  would  have  earned,  if  he  had  been  permitted  to  perform 
the  contracts  up  to  that  time,  $215.01,  at  no  increased  cost 
to  himself,  because  he  was  compelled,  in  order  to  perform  his 
contracts  with  other  persons,  to  do  all  that  was  required  to 
fully  perform  his  contracts  with  defendants.  If,  therefore, 
plaintiff's  term  of  service,  under  the  contracts  with  defend- 
ants, continued  to  November,  1905,  he  was,  on  the  evidence, 
entitled  to  recover  $215.01 ;  and  if  his  term  of  service  did  not 
extend  beyond  March  26, 1905,  he  was  not  entitled  to  recover. 

In  the  opinion  of  the  majority  of  the  court,  the  language 
of  the  agreements  is  so  equivocal,  obscure  and  uncertain,  that 
evidence  tending  to  show  a  practical  construction,  by  the  par- 
ties, of  said  agreements,  and  of  other  similar  agreements 
previously  made  between  the  parties,  was  admissible.  By 
the  agreement  in  question  dated  March  21,  1904,  defendants 
agreed  to  pay  plaintiff  a  specified  sum  per  month  for  sprink- 
ling the  street  in  front  of  certain  premises:  "for  seasons  of 
1904-1905,  commencing  March  26  and  ending  Nov."  It 
is  said  that  the  language  of  the  agreement  is  equivocal,  ob- 
scure and  uncertain  because  it  is  doubtful  whether  the  words : 
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"commencing  March  26  and  ending  Nov.,"  in  the  clause 
above  quoted,  refer  to  and  include  the  year  1905  or  only  the 
year  1904.  The  evidence  which  it  is  said  shows  a  practical 
construction  by  the  parties  of  the  agreement  under  considera- 
tion, is  evidence  that  in  March  of  each  year  for  sixteen  years 
before  1904  similar  agreements  had  been  made  by  the  parties; 
that  such  agreements  were  identical  with  the  one  in  question, 
except  as  to  the  premises  and  the  year ;  that  in  the  agreements 
made  in  1903  the  years  mentioned  were  1903-1904;  in  those 
made  in  1903  the  years  mentioned  were  1902-1903,  and  so 
on  back  for  sixteen  years ;  that  at  the  end  of  each  year  from 
the  making  of  a  set  of  agreements  during  that  time,  the 
plaintiff  called  on  defendants  and  obtained  a  new  set  of  agree- 
ments in  which  the  years  mentioned  were  the  year  the  agree- 
ments were  made  and  the  next;  that  early  in  March,  1905, 
plaintiff  met  defendant  Winston  and  asked  him  about,  "the 
contract  for  the  coming  season,"  and  Winston  told  him  that 
he  had  closed  a  contract  with  another  company;  that  plain- 
tiff, through  his  representatives,  afterwards  asked  defendants 
to  reconsider  and  sign  and  renew  the  contracts,  which  they 
refused  to  do. 

In  the  opinion  of  the  majority  of  the  court  the  evidence 
shows  such  acts,  prior  and  subsequent  to  the  making  of  the 
agreements  sued  on,  as  amount  to  a  practical  construction 
by  the  parties  of  such  agreements ;  that  in  view  of  such  prac- 
tical construction  of  the  agreements  by  the  parties,  the  agree- 
ments sued  on  must  be  held  to  be  agreements  for  only  one 
year  from  March  26, 1904,  and  not  to  cover  or  include  sprink- 
ling or  sweeping  after  that  date,  and  that  therefore,"  on  the 
evidence,  the  judgment  was  proper  and  should  be  affirmed. 

Defendant  Winston  was  asked  by  his  counsel:  "What  is 
your  understanding  of  the  contracts  here,  dated  March  21, 
1904,  as  to  whether  thoy  were  for  one  or  two  years  ?"  the  ob- 
jection of  the  plaintiff  was  overruled  and  the  witness  an- 
swered: "My  imderstanding  was  the  same  as  it  was  for 
every  year  prior  to  the  year  1904,  190."),  that  each  one  of 
these  contracts  were  only  one  year."  The  question  and  an- 
swer were  both  improper.  Packer  v,  Roberts,  140  111.  9,  14. 
Vol.  CLvn. — 16. 
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Plaintiff  was  asked  by  his  counsel  this  question :  "These 
contracts  were  for  the  seasons  of  1904  and  1905,  commencing 
March  and  ending  in  November  ?"  and  answered,  "Yes." 

We  will  assume  that  the  trial  judge  disregarded  the  testi- 
mony of  both  parties  as  to  their  construction  or  understanding 
of  a  written  agreement,  and  hold  that  the  judgment  should 
not  be  reversed  for  the  error  in  admitting  the  testimony  of 
defendant  Winston. 

Affirmed. 

Me.  Justice  Bakeb,  dissenting.  The  written  agreement 
before  us  for  construction  was  signed  by  defendants,  delivered 
to  and  accepted  by  plaintiff,  and  acted  on  by  both  parties. 
This  was  sufficient  to  make  the  writing  a  binding  obligation. 
I  am  unable  to  agree  with  the  conclusion  reached  by  the  ma- 
jority of  the  court,  that  the  language  of  the  writing  is  equivo- 
cal, obscure,  or  uncertain.  By  the  writing  defendants  agreed 
to  pay  plaintiff  a  certain  sum  per  month  for  sprinkling  the 
streets  in  front  of  certain  premises:  "for  seasons  of 
1904-1905,  commencing  March  26  and  ending  Nov."  The 
words:  "for  seasons  of  1904-1905,"  taken  in  connection  with 
the  preceding  words  of  the  writing,  clearly  constitute  an  em- 
ployment of  the  plaintiff  for  two  seasons;  the  season  of  1904 
and  the  season  of  1905.  The  words:  "commencing  March 
26  and  ending  Nov."  refer  to  the  preceding  words  in  the  same 
sentence:  "for  the  seasons  of  1904-1905,"  and  fix  and  pre- 
scribe the  limits  and  duration  of  the  "season,"  of  the  term 
of  plaintiff's  employment,  in  each  year.  This  construction 
gives  effect  to  every  word  of  the  writing  and  requires  no  word 
or  phrase  to  be  supplied  or  understood.  If  the  words:  "in 
each  year"  be  added  at  the  end  of  the  writing,  its  meaning 
would  not  thereby  be  varied  or  affected,  because  the  meaning 
expressed  in  the  words  used,  is  that  the  "season"  in  each 
year  during  which  plaintiff  was  to  sprinkle  the  streets  was  a 
"season,"  "beginning  March  26  and  ending  Nov." 

I  think  that  the  judgment  should  be  re\':ersed  and  judgment 
entered  here  for  the  plaintiff  for  $215.01  damages  and  costs. 
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Arthur  W.  Bryant  et  aL,  Appellees,  v.  William  E.  Taylor, 

Appellant 

Gen.  No.  15,377. 

Costs— ic^en  decree  reversed  for  failure  to  award.  Upon  the  dis- 
missal of  a  bill  in  chancery  the  matter  of  costs  should  be  adjudicated; 
failure  so  to  do  requires  a  reversal. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  LocKWOOD  Honore,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1909.  Reversed  and  remanded.  Opinion  filed  October  20, 
1910. 

Wyeth,  Clark  &  Zollars,  for  appellant;  Newton 
Wyeth,  of  counsel. 

No  appearance  by  appellees. 

Mr-  Justice  Baker  delivered  the  opinion  of  the  court. 

This  is  an  appeal  of  the  defendant  from  a  decree  dismissing 
a  bill  in  equity  on  motion  of  complainants.  The  appeal 
presents  for  review  here,  we  think,  only  the  question  whether 
the  decree  is  erroneous  in  making  no  order  respecting  costs. 
In  Langlois  v.  Matthiessen,  155  111.  230,  it  was  said:  "Costs 
must  follow  dismissal  by  complainant  as  a  matter  of  course. 
Technically  the  decree  is  erroneous  in  making  no  order 
respecting  the  costs.  They  should  have  been  adjudged  against 
the  complainant." 

The  decree  will  be  reversed  and  the  cause  remanded  to  the 
Circuit  Court  with  directions  to  enter  an  order  dismissing 
the  bill,  on  complainants'  motion,  at  the  costs  of  complainants, 
and  for  execution,  etc. 

Reversed  and  remanded  with  directions. 
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Thomas  E.  Grubb,  Defendant  in  Error,  v.  William  H,^ 

Milan,  Plaintiff  in  Error. 

Gen.  No.  15,327. 

1.  MninciPAL  CouBT — jurUdioHon  to  allow  hill  of  exceptions.  While 
the  Municipal  Court  is  powerless  to  allow  a  bill  of  exceptions  as  to 
occurrences  antecedent  to  the  judgment  rendered  by  it,  yet  where  a 
motion  to  vacate  such  judgment  is  interposed  it  is  proper  for  such  court 
to  allow  a  bill  of  exceptions  embodying  the  proceedings  upon  such 
motion  not  contained  in  the  common  law  record. 

2.  Municipal  Coubt — when  loses  juHsdiciion  to  sign  hill  of  «p- 
ceptions.  The  Municipal  Court  has  no  power  after  the  expiration  of 
sixty  days  from  the  date  of  the  final  order  or  judgment  to  sign  a  bill 
of  exceptions  and  a  motion  to  vacate  a  judgment  of  the  Municipal  Court 
does  not  suspend  or  arrest  the  operation  of  the  judgment. 

3.  Judgment — what'  reached  hy  motion  to  vacate.  A  motion  to  vacate 
a  judgment  bears  no  analogy  to  a  motion  for  new  trial  but  relates  to 
matters  occurring  subsequent  to  the  trial  and  is  in  its  effect  confined  to 
the  mode  or  method  of  entering  the  judgment  and  the  means  by  which 
that  final  order  was  brought  about. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Henby  C.  Beitleb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1909.    Affirmed.    Opinion  filed  October  20,  1910. 

C.  S.  Beattib,  for  plaintiff  in  error;  Edmuito  W.  Burke, 
of  counseL 

William  A.  Dotlb  and  Joseph  J.  Thompson,  for  de- 
fendant in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the  court. 

In  the  trial  of  this  case  in  the  Municipal  Court  before  a 
jury  a  verdict  was  rendered  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $7,600,  and  after  overruling  a 
motion  for  a  new  trial  the  court,  on  June  15,  1908,  entered 
a  judgment  for  the  amount  of  the  verdict.  Defendant  there- 
after filed  a  motion  to  vacate  the  judgment  This  motion  was 
continued  numerous  times  and  finally  disposed  of  on  October 
the  eighth  following  by  the  court's  denying  the  motion.    On 
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that  day  an  order  was  entered  allowing  defendant  sixty  days 
in  which  to  file  a  bill  of  exceptions.  What  is  claimed  to  be 
the  bill  of  exceptions  the  record  discloses  was  signed  by  the 
trial  judge  December  5,  1908. 

The  record  recites  that  the  court  overruled  defendant's 
motion  for  a  new  trial  after  hearing  the  argument  of  counsel. 
The  motion  for  a  new  trial  was  not  in  writing,  and  an  exam- 
ination of  the  affidavit  of  defendant  filed  by  him  in  sup- 
port of  his  motion  to  vacate  the  judgment  relates  solely  to 
matters  which  might  have  been  urged  upon  the  court  as 
reasons  for  granting  a  new  trial,  ^o  reason  is  assigned  and 
no  contention  urged  against  the  regularity  of  the  court's 
action  in  entering  the  judgment  Counsel  for  plaintiff  ob- 
jected to  the  signing  of  the  bill  of  exceptions  by  the  court  on 
the  ground  that  the  court  had  lost  jurisdiction  to  sign  any 
bill  of  exceptions  in  the  cause.  This  contention,  however, 
is  not  in  its  entirety  well  taken.  While  the  court  was  power- 
less to  allow  a  bill  of  exceptions  as  to  occurrences  antecedent 
to  the  judgment,  yet  the  whole  proceeding  involved  in  the 
motion  to  vacate  the  judgment,  not  embodied  in  the  common 
law  record,  was  proper  to  preserve  for  review  by  a  bill  of 
exceptions  to  be  signed  by  the  trial  judge  within  sixty  days 
from  the  entry  of  the  order  denying  that  motion.  There  is 
no  order  in  this  record  which  in  any  manner  operated  to 
arrest  the  judgment  from  the  day  of  its  entry.  Since  then 
it  has  been  and  still  is  in  full  force.  While  in  the  motion  to 
vacate  the  judgment  it  is  stated  as  a  reason  for  its  vacation 
that  the  judgment  was  entered  in  the  absence  of  defendant 
and  his  counsel,  still  there  is  no  fact  stated  in  the  affidavit 
which  attempts  to  excuse  or  even  explain  such  absence,  and 
as  the  hearing  of  the  motion  was  by  order  of  the  court  set 
for  a  fixed  time,  it  was  the  duty  of  counsel  then  to  attend. 
All  the  facts  set  forth  in  defendant's  affidavit  relate  entirely 
to  matters  and  things  which  might  have  constituted  sufficient 
reasons  to  impel  the  trial  judge  to  have  granted  a  new  trial 
had  they  been  urged  on  the  hearing  of  that  motion.  No 
error  is  pointed  out  either  in  the  affidavit  of  defendant  or  in 
the  brief  of  his  counsel  as  intervening  in  the  overruling  of  the 
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motion  for  a  new  trial  or  in  the  entry  of  the  judgment.  A 
motion  to  vacate  a  judgment  bears  no  analogy  to  a  motion  for 
a  new  trial,  but  relates  to  matters  occurring  subsequent  to  the 
trial,  and  is  in  its  effect  confined  to  the  mode  or  method 
of  entering  the  judgment  and  the  means  by  which  that  final 
order  was  brought  about. 

The  judgment  in  this  case  was  a  final  order  and  valid 
from  the  time  of  its  entry,  so  that  no  bill  of  exceptions  pre- 
sented after  sixty  days  from  its  entry  could  properly  be 
entertained  by  the  trial  judge.  That  part  of  the  bill  of  ex- 
ceptions touching  the  motion  to  vacate  the  judgment  dis- 
closes no  reason  why  that  motion  should  have  been  allowed, 
and  it  therefore  follows  that  there  is  no  error  in  the  action 
of  the  court  in  denying  it. 

While  there  are  no  "terms''  in  the  Municipal  Court,  the 
sixty  day  limitation  in  which  a  party  may  present  and  have 
signed  his  bill  of  exceptions  has  by  analogy  the  same  force 
and  effect  as  to  the  finality  of  a  judgment  as  the  lapse  of  a 
term  in  the  Circuit  Court  has  upon  the  finality  of  judgments 
rendered  in  that  Court.  A  motion  for  a  new  trial  made  after 
judgment  but  during  the  term  in  which  it  was  entered,  by 
force  of  the  statute,  arrests  such  judgment,  and  this  is  so 
even  though  the  motion  be  not  acted  upon  until  a  subsequent 
term  of  court.  The  judgment  is  the  judgment  of  the  term 
at  which  the  motion  for  a  new  trial  is  overruled,  and  not  of 
the  term  in  which  it  was  entered  where  within  that  term  a 
motion  for  a  new  trial  is  interposed.  Such  is  in  effect  decided 
in  Ilearson  v.  Graudine,  87  111.  115,  also  Finch  v.  Zenith 
Furnace  Co.,  245  111.  586,  affirming  this  Court  46  111  App. 
257.  But  here  the  motion  for  a  new  trial  was  disposed  of 
prior  to  the  entry  of  the  judgment,  and  the  motion  to  vacate 
the  judgment  did  not,  like  a  motion  for  a  new  trial,  suspend 
or  arrest  the  operation  of  the  judgment.  People  ex.rel.  v. 
Gary,  105  ib.  264. 

In  Evans  v.  Fisher,  5  Gilm.  454,  the  court  say:  "A 
bill  of  exceptions  should  be  reduced  to  form  and  signed  dur- 
ing the  term  in  which  the  cause  is  tried,  except  in  cases  where 
counsel  consent  or  the  judge  by  an  entry  on  the  record  directs 
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that  it  may  be  prepared  in  vacation  and  signed  nunc  pro 
tunc/*  and  in  commenting  upon  this  language  the  court  say 
in  People  ex  rel.  v.  Gary,  supra,  "Of  course  what  is  meant  by 
the  expression  'the  term  in  which  the  cause  is  tried/  is  the 
term  at  which  the  final  judgment  is  rendered  in  the  cause." 
It  is  therefore  clear  that  that  part  of  the  bill  of  exceptions, 
in  this  record,  which  contains  the  proceedings  had  at  the 
trial  of  the  cause,  was  improperly  embodied  in  it  and  con- 
sequently is  not  reviewable  by  this  court. 

There  being  no  errors  well  assigned  on  the  common  law 
record  or  the  proceedings  had  subsequent  to  the  judgment  as 
disclosed  by  the  bill  of  exceptions,  the  judgment  of  the  Mu- 
nicipal Court  must  be  and  is  affirmed. 

Affirmed. 


E.  D.  Lewis,  Defendant  in  Error,  v.  Richheimer  &  Com- 
pany, Plaintiff  in  Error. 

Gen.  No.  15,338. 

1.  JxJDQVxmB^-effect  of  entry  in  absence  of  counsel.  The  court  has 
power  to  enter  judgment  in  the  absence  of  counsel  for  one  of  the  parties ; 
if  his  absence  was  not  shown  to  have  been  justified  a  refusal  to  vacate 
the  judgment  entered  is  not  an  abuse  of  discretion. 

2.  Municipal  Coubt — when  hill  of  exceptions  not  siricken.  Held^ 
that  the  bill  of  exceptions  in  this  case  while  informal  was  a  sufficient 
compliance  with  the  statute  authorizing  the  filing  of  a  stenographic 
report  inasmuch  as  such  bill  of  exceptions  contained  the  certificate  of  the 
judge  that  it  contained  "all  the  evidence  presented  at  the  hearing  of  the 
cause." 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  Hugh  R.  Stewabt, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1909.  Re- 
versed and  judgment  here.    Opinion  filed  October  20,  1910. 

Alfred  Livingston,  for  plaintiff  in  error. 
Winston,  Lowy  &  McGinn,  for  defendant  in  error. 
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Mb.  Justice  Holdom  delivered  the  opinion  of  the  court. 

This  writ  of  error  seeks  to  reverse  a  judgment  of  the  Mu- 
nicipal Court  in  favor  of  plaintiff  and  against  defendant 
for  $344.03.  The  cause  was  by  agreement  of  the  parties 
tried  before  the  court  without  the  intervention  of  a  jury. 
Plaintiff  was  in  the  employ  of  defendant  at  a  salary  of  $300 
per  month,  and  the  suit  is  for  money  claimed  to  be  due  as 
salary  and  a  few  odd  items,  together  with  an  additional  $25 
per  month  which  plaintiff  claims  was  due  him  for  seven 
months  and  fourteen  days.  This  latter  sum  plaintiff  con- 
tends is  payable  in  virtue  of  a  conversation  which  he  had 
with  defendant  January  1,  1908,  his  version  of  which  we 
find  in  his  testimony  to  be  that  he  had  "a  conversation  with 
defendant  in  which  it  was  said  that  I  should  have  in  addition 
to  the  $300  per  month  the  sum  of  $25  per  month  for  the  pur- 
pose of  giving  the  same  to  or  buying  the  trade,  and  an  agree- 
ment for  compensation  was  entered  into.  I  was  given  credit 
for  only  $300  per  month  and  I  was  never  given  credit  for  the 
$25  per  month  or  any  part  thereof."  Plaintiff  was  dis- 
charged by  letter  from  defendant  August  8th,  and  secured 
other  employment  six  days  thereafter.  On  the  other  hand, 
defendant  denied  that  he  promised  plaintiff  the  additional 
$25  per  month  as  claimed  by  him,  but  that  he  was  allowed  to 
give  "to  the  trade"  a  sum  not  exceeding  $25  per  month.  The 
evidence  of  the  contestants  is  all  that  is  found  in  the  record 
concerning  this  part  of  plaintiff's  claim.  It  follows  that 
plaintiff  fails  to  sustain  his  claim  by  that  quantum  of  proof 
which  the  law  demands  as  essential  to  a  recovery. 

The  trial  of  this  case  was  fragmentary  and  not  continuous, 
as  becomes  the  orderly  trial  of  the  ordinary  case,  and  the 
judgment  was  finally  entered  in  the  absence  of  defendant 
and  his  counsel.  But  that  was  the  fault  of  the  counsel  and 
not  of  the  presiding  judge.  The  further  hearing  had  been 
regularly  continued  to  the  time  at  which  final  action  was 
taken  and  counsel  should  have  been  present;  but  he  saw 
fit  to  absent  himself  and  engage  in  a  bankruptcy  hearing 
before  Referee  Eastman.  This  he  did  at  his  peril.  De- 
fendant claims  that  having  presented  the  dilemma  of  his 
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counsel  to  the  judge's  minute  clerk,  the  latter  told  him 
he  might  be  excused,  and  thereupon  defendant  left  the 
court.  The  clerk  was  not  called  to  substantiate  such  state- 
ment. However,  that  officer  had  no  power  to  control  the 
action  of  the  judge.  To  continue  the  hearing  necessi- 
tated an  order  of  the  court.  The  presiding  judge  was  the 
only  person  who  had  the  power  or  authority  to  make  such 
an  order.  We  do  not  find  any  abuse  of  judicial  discretion 
in  the  refusal  of  the  trial  judge  to  allow  the  motion  of 
defendant  to  set  aside  the  judgment  and  to  permit  defend- 
ant to  continue,  at  another  time,  with  his  defense.  Defend- 
ant had  his  day  in  court  and  frittered  away  his  opportunity 
to  make  hie  defense,  and  it  is  useless  now  to  complain  of 
the  result  of  his  own  negligence. 

The  transcript  from  defendant's  book  account  found  in 
the  record  was  not  evidence  and  had  no  rightful  place  in 
the  statement  of  the  case  made  by  the  judge.  While  it  was 
agreed  defendant  might  prepare  such  a  transcript,  still  plain- 
tiff, so  far  from  agreeing  that  it  might  be  introduced  in  evi- 
dence, clearly  reserved  his  right  to  cross  examine  defendant's 
bookkeeper  in  relation  to  the  account,  and  to  test  it  by  the 
book  itself,  and  to  examine  the  book  and  all  its  items  for  that 
purpose  when  the  trial  again  proceeded. 

The  motion  to  strike  the  statement  or  bill  of  exceptions 
reserved  to  the  hearing  is  denied.  While  the  statement  is 
informal,  the  judge  certifies  that  it  contains  ^'all  of  the  evi- 
dence presented  at  the  hearing  of  said  cause,"  and  we  think 
this  equivalent  to  and  fulfills  the  essential  and  material 
functions  of  the  stenographic  report  provided  for  in  item  6  of 
section  23  of  the  Municipal  Court  Act.  We  think  this  case 
plainly  distinguishable  from  Seehausen  Wehrs  &  Co.  v. 
Interstate  Steel  &  Iron  Co.,  150  111.  App.  179,  in  which  the 
court  say  that  the  alleged  bill  of  exceptions  was  "not  veri- 
fied or  attested  or  even  asserted  to  be  either  such  statement 
or  report  as  the  sixth  item  of  section  23  requires,  and  that, 
for  that  reason,  it  complies  with  the  statute  in  neither  sub- 
stance nor  form." 

The  judgment  of  the  Municipal  Court  including,  as  it 
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does,  the  unproven  claim  of  plaintiff  for  the  extra  $25  per 
month  for  seven  months  and  fourteen  days,  is  $186.69  in  ex- 
cess of  the  amount  plaintiff  has  proven  himself  entitled  to 
recover.  The  judgment  of  the  Municipal  Court  is  therefore 
reversed  and  a  judgment  entered  here  for  $157.34  in  favor 
of  plaintiff  and  against  defendant ;  plaintiff  to  pay  the  costs 
of  this  court  and  the  defendant  the  costs  of  the  Municipal 
Court 

^  Reversed  and  judgment  here* 


Manhattan  Brewing  Company,  Plaintiff  in  Error,  v.  Mar- 
garet Riordon,  Defendant  in  Error. 

Gen.  No.  15,373. 

Vebdicts — when  set  aside  as  against  the  evidence.  A  verdict  will  be 
Bet  aside  on  review  where  the  same  is  clearly  and  manifestly  against 
the  weight  of  the  evidence. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Edwin  K.  Walkeb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1909.     Reversed  and  remanded.     Opinion  filed  October  20,  1910. 

Mayee,  Meyer  &  Austrian,  for  plaintiff  in  error. 
McCabe  &  Cloyes,  for  defendant  in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the  court. 

The  plaintiff  in  this  action  is  a  brewer  and  the  defendant 
a  saloon  keeper.  Plaintiff's  claim  is  for  beer  sold  and  de- 
livered to  defendant,  upon  which  a  balance  of  $406.82  was 
claimed  to  be  unpaid  and  also  the  sum  of  $93.35  unpaid  on 
two  promissory  notes  of  defendant  owned  by  plaintiff.  As 
to  the  amount  due  on  the  notes  there  is  no  dispute.  A  jury 
trial  resulted  in  a  verdict  in  favor  of  plaintiff  and  against  de- 
fendant for  $94.56,  for  which  amount  the  trial  judge  gave 
judgment  after  overruling  a  motion  for  a  new  trial.    Plain- 
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tiff  sues  out  this  writ  of  error  and  contends  that  the  verdict 
and  judgment  should  have  been  for  the  full  amount  of  the 
claim,  which  would  have  included  the  $406.82  balance  due  on 
beer  account 

It  is  evident  that  the  beer  account  was  totally  disregarded 
by  the  jury  and  the  trial  judge.  Why,  we  are,  in  the  condition 
of  the  record,  unable  to  perceive.  While  there  are  other 
items  of  claim  about  which  evidence  was  given  pro  and  con,  it 
was  afterwards  stricken  from  the  record  and  the  jury  in- 
structed to  disregard  it  in  arriving  at  their  verdict.  The 
propriety  of  the  court's  action  in  this  regard  is  not  challeng- 
ed. 

There  is  literally  no  evidence  in  this  record  which  contra- 
dicts, or  tends  to  contradict,  plaintiff'e  proofs  as  to  the 
amount  of  beer  delivered,  the  price  charged  for  it,  or  the 
accuracy  of  the  credits  given  for  payments  made  on  account 
of  beer  delivered.  The  beer  account  was  kept  in  a  book, 
called  the  beer  book,  which  was  retained  by  defendant.  From 
this  book  the  account  of  plaintiff  for  the  beer  was  checked 
up  and  adjusted  at  the  end  of  each  month,  and  the  book  there- 
after delivered  to  defendant,  who  retained  it  until  the  suc- 
ceeding period  of  adjustment  arrived.  Defendant,  on  notice 
to  produce  this  book  on  the  trial,  failed  to  do  so,  and  the 
ledger  account  was  offered  as  secondary  evidence  to  prove  the 
contents  of  the  beer  book;  and  while  the  trial  judge  per- 
mitted the  bookkeeper  to  testify  as  to  the  amount  shown  due 
upon  the  beer  book  and  upon  the  ledger  account,  which 
amounts  were  in  harmony,  yet  the  court  excluded  the  ledger 
account.  This  was  error  and  we  think  resulted  in  misleading 
the  jury  to  the  extent  of  their  ignoring  the  whole  of  the  beer 
account.  While  defendant  claims  she  ought  to  have  been  al- 
lowed a  lump  sum  of  $500  as  a  credit,  yet  she  states  no  cogent 
reason  for  such  claim.  She  contends  that  she  was  over- 
charged, but  fails  to  designate  any  item  of  overcharge.  She 
testified  that  she  told  plaintiff^s  agent  that  she  should  be  al- 
lowed $500  on  her  license,  but  gives  no  reason  why  such  al- 
lowance should  be  made. 

That  the  ledger  account  was  admissible  as  secondary  evi- 
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dence  is  settled  in  Dewes  Brewing  Co.  v.  Kerwin,  107  HI. 
App.  620,  a  case  in  whicli  the  precise  question  here  involved 
was  there  decided. 

At  the  conclusion  of  all  the  evidence  plaintiff's  counsel 
requested  the  court  to  instruct  the  jury  to  return  a  verdict 
in  its  favor  for  the  amount  of  its  claim.  In  the  condition  of 
the  record  there  was  in  fact  no  evidence  tending  to  question 
the  amount  claimed  by  plaintiff  as  due  to  it  from  the  de- 
fendant. The  amount  unpaid  on  the  two  notes  was  admitted 
and  there  was  no  countervailing  evidence  on  the  part  of  de- 
fendant disputing  the  quantity  of  beer  delivered,  the  price 
charged  or  the  credits  given  for  amounts  paid  by,  or  allow- 
ances made  to,  defendant.  As  the  case  then  stood  no  evidence 
had  been  adduced  contradictory  of  any  item  constituting 
plaintiff's  claim. 

The  judgment  of  the  Municipal  Court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Fletcher  Smith,  Appellee,  v.  The  Bankers  Life  Associa- 
tion, Appellant. 

Gen.  No.  15,381. 

Insxtbanob — when  false  representations  vitiate  policy.  An  answer 
by  an  applicant  for  insurance  to  the  effect  that  he  was  at  the  time  in 
good  health  is  vital  and  whether  intentionally  false  or  simply  erron- 
eous is  of  no  importance;  the  answer  if  untrue  will  vitiate  the  policy. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Thomas  G.  Windes,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1909.  Reversed.  Opinion  filed  October  20,  1910.  Rehear- 
ing denied  November  3,  1910. 

I.  M.  Eable  and  O.  S.  Baylies,  for  appellant 
Phelps  &  Phelps,  for  appellee. 
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Mb.  Justice  Holdom  delivered  the  opinion  of  the  court. 

This  case  is  before  this  court,  on  appeal,  for  the  second 
time.  The  decision  of  the  former  appeal  is  reported  in  the 
123  HI.  App.  392.  A  sufficient  statement  of  the  case  for  the 
present  review  is  embodied  in  that  opinion,  and  the  legal 
phases  of  the  case  as  here  presented  are  also  there  stated  in 
an  opinion  by  Mr.  Justice  Freeman.  We  refer  to  and  adopt 
the  statement  there  made  as  meeting  every  requirement  of 
this  review,  without  here  repeating  it,  and  so  far  as  the 
opinion  there  written  is  applicable,  we  treat  it  as  the  law  of 
the  case. 

There  are  numerous  assignments  of  error  upon  the  record 
and  many  reasons  are  urged  in  somewhat  elaborate  argu- 
ments by  counsel  for  the  respective  contestants,  on  the  one 
hand  why  the  judgment  should  be  reversed,  and  on  the  other 
hand  why  it  should  be  affirmed.  We  have  diligently  read  and 
carefully  considered  all  the  arguments  of  counsel  as  well  as 
the  record  in  the  cause,  and  have  reached  the  conclusion 
therefrom  that  the  questions  of  fact  and  law  involved  in  in- 
structions numbered  49  and  50,  given  at  the  instance  of  the 
defendant,  are,  exclusive  of  all  other  points  in  the  case,  de- 
cisive of  the  rights  of  the  parties  in  the  subject-matter  of  this 
litigation,  and  we  shall  therefore  confine  our  opinion  to  the 
questions  thus  presented.    These  instructions  are : 

49.  "If  you  find  from  the  evidence  that  at  the  time  said 
James  Grant  Black  made  application  for  membership  in  the 
defendant  Association  that  he  did  not  usually  enjoy  good 
health,  then  your  verdict  should  be  for  the  defendant." 

50.  "You  are  instructed,  that  if  from  the  evidence  you 
find  that  the  said  James  Grant  Black  at  the  time  his  ap- 
plication for  membership  in  the  defendant  Association  was 
made  was  not  in  good  health,  then  your  verdict  should  be  for 
defendant." 

The  correctness  of  the  proposition  embodied  in  these  in- 
structions is  at  least  impliedly  conceded  by  plaintiflF  from 
the  fact  that  they  were  given  without  objection  on  his  part. 

Whether  the  answer  of  Black  that  he  was  in  good  health 
at  the  time  of  his  application  for  membership  in  defendant 
Association  was  a  representation  or  a  warranty,  is  of  no  mo- 
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ment.  Such  answer  was  not  only  material  but  vital  to  the 
making  of  the  contract  of  insurance,  and  therefore  whether 
the  answer  was  intentionally  false  or  simply  erroneous  is  of 
no  importance.  If  untrue  in  fact,  it  vitiates  and  voids  the 
certificate  issued  in  faith  of  its  verity.  National  Union  v. 
Amhorst,  74  111.  App.  482,  was  a  case  in  which  a  bill  was 
filed  to  cancel  an  insurance  policy  because  of  the  failure  of 
the  insured  in  his  application  to  fairly  answer  questions  in 
relation  to  his  health.  The  bill  was  dismissed  by  the  chan- 
cellor for  want  of  equity,  but  this  court  reversed  the  chan- 
cellor's action  and  directed  a  decree  to  be  entered  according 
to  the  prayer  of  the  bill.  While  this  court  held  in  the  Am- 
horst case  that  the  answers  as  to  applicant's  condition  of 
health  amounted  to  warranties,  yet  it  is  said :  "If  the  whole 
contract  of  insurance,  including  the  application,  medical 
examiner's  report  and  benefit  certificate,  when  construed 
together,  do  not  make  the  answers  to  these  questions  war- 
ranties, but  simply  representations,  still  they  are  certainly 
material  to  the  risk,  and  must  be  substantially  true  in  order 
to  make  the  Association  liable.  1  Bacon  on  Ben.  Societies, 
Sec.  212,  230  a.;  Morgan  case  supra  (32  ib.  81)  ;  Cummins 
case  supra  (53  ib.  537) ;  Continental  Life  Ins.  Co.  v.  Rog- 
ers, 119  m.  474;  Cobb  v.  Covenant  M.  B.  Assn.,  153  Mass. 
176;  Metropolitan  Life  Ins.  Co.  v.  McTague,  49  N.  J. 
Law,  587."  The  principle  is  also  well  and  concisely  stated 
in  TJ.  S.  Fidelity  Co.  v.  First  ISTat'l  Bk.,  233  111.  475,  in  these 
words:  "The  law  is  well  settled,  in  its  application  to  insur- 
ance contracts,  that  a  misrepresentation  of  a  material  fact, 
in  reliance  upon  which  a  contract  of  insurance  is  issued,  will 
avoid  the  contract.  A  material  misrepresentation,  whether 
made  intentionally,  knowingly,  or  through  mistake  and  in 
good  faith,  will  avoid  the  policy." 

The  affirmative  answers  of  Black  to  the  questions,  "Are 
you  now  in  good  health  ?"  and  "Do  you  usually  enjoy  good 
health?"  were  untrue.  They  were  material  to  the  contract 
of  insurance ;  being  untrue,  the  insurance  contract  is  vitiated 
and  the  certificates  sued  upon  cannot  be  enforced. 

The  evidence  that  the  representations  of  Black,  concerning 
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his  condition  of  health,  were  false  is  monumental,  and  in  no 
way  are  the  facts  constituting  such  evidence  in  dispute.  His 
own  mother  testified  that  periodically  for  twelve  years  Black 
had  trouhle  with  his  stomach  and  bowels;  that  during  that 
time  he  had  a  great  many  attacks,  which  increased  in  viru- 
lence and  frequency  as  time  progressed.  He  told  his  mother 
he  was  not  well  and  she  testified  that  he  vomited  and  had 
constipation  of  the  bowels ;  that  he  said  he  was  never  real  well 
and  added,  "Mother,  when  I  eat  anything  it  seems  to  stop 
right  in  the  middle  of  my  bowels  and  I  either  have  to  vomit  or 
take  a  physic  to  pass  through  my  bowels."  This  testimony 
was- supported  by  the  testimony  of  about  nine  medical  men 
who  had  attended  Black  professionally  at  varying  times 
during  that  period.  Dr.  Kampen  testified  that  he  knew  Black 
ten  years  before  he  died  and  after  his  death  made  an  autopsy 
of  his  remains.  He  treated  him  in  June,  1899,  and  found  him 
suffering  from  reflex  vomiting,  that  he  had  severe  cramping 
pains  in  stomach  and  bowels  and  that  these  troubles  con- 
tinued for  one  week,  and  that  there  were  recurrences  of 
these  troubles  in  August  and  September  following.  The 
severity  of  the  difliculties  may  be  somewhat  judged  from  the 
character  of  the  remedies  given.  They  were  castor  oil,  salts 
and  morphine;  the  latter  of  course  being  given  to  alleviate 
the  severe  pains.  These  were  so  acute  that  Black  was  able  to 
and  did  take  one  and  a  half  grains  of  morphine  daily.  The 
post  mortem  disclosed  that  Black  had  a  stricture  of  the  ilium 
near  the  juncture  of  that  organ  and  the  coelum  and  about  six 
inches  in  length,  running  parallel  with  the  bowels.  Four 
inches  above  that  stricture  was  another,  one  and  a  half  inches 
in  ^ength,  running  around  the  bowels.  Eighteen  inches 
above  the  latter  was  still  another  stricture,  and  a  fourth  one 
above  that  similar  to  the  second  stricture.  These  strictures 
were  hard  siccaturial  bands  which  produced  impaction  of  the 
bowels  by  interference  with  the  passing  of  food  matter.  This 
condition,  in  the  opinion  of  this  witness,  antedated  the  time 
when  he  first  treated  him.  While  this  testimony  touching 
the  condition  which  the  post  mortem  disclosed  was  excluded, 
it  is  our  opinion  that  it  should  have  been  admitted.     Other 
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medical  men  who  attended  Black  testified  that  he  had 
severe  attacks  of  cramps  and  suffered  greatly,  at  times  roll- 
ing out  of  bed  onto  the  floor  in  agony;  that  they  gave  him 
morphine  both  internally  and  hyperdemically. 

Black  made  his  application  for  the  insurance  certificates 
in  suit  September  26,  1899.  He  died  June  18,  1900.  On 
September  18,  1898,  on  the  advice  of  a  physician,  he  went 
to  the  Post  Graduate  Hospital  at  Chicago  to  consult  some  of 
the  medical  faculty  and  have  a  diagnosis  made  in  an  effort 
to  discover  if  possible  the  exact  nature  of  his  physical  ail- 
ments. He  continued  at  the  hospital  four  days,  leaving 
September  22,  1898.  During  his  sojourn  in  the  hospital 
his  stomach  was  pumped  out  and  he  was  otherwise  examined 
by  some  of  the  doctors.  He  became  dissatisfied  with  the 
delay  of  the  medical  men  hi  arriving  at  a  satisfactory  con- 
clusion as  to  his  physical  troubles  and  for  that  reason  de- 
parted. The"  following  tabulated  statement  shows  the  dates 
when  Black  was  medically  treated  during  the  years  1898  and 
1899,  prior  to  signing  his  application,  the  names  of  the  medi- 
cal men  attending  him,  the  symptoms  and  diagnosis  of  his 
physical  ills^  and  some  of  the  medicines  prescribed; 
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Nance 
Doctora. 

Data 
Attendance. 

Symptoms  ft  DiagnMia. 

Medidses. 

Dr.  Webster. 

1808 
September. 
May  81. 1809. 

Inflammation  Stomach  &  Bowels. 

Morphine. 
Chloroform. 

Dr.  Kllirore. 

1808 
May  &  tSept. 

Inflammation  Stomach  &  Bowels. 

Chloroform. 
Laudanum. 

Dr.  Ebersole. 

September. 

Inflammation  Stomach  &  Bowels. 
Told  Black  Stricture. 

Morphine. 

Dr.  Wallace. 

May. 

Ezcruciatlnff  pains  abdominal  reglons- 
gaUstones  or  irastralKla. 

Morphine. 
Nitro- 
glycerine. 

Dr.  Patton. 

September. 

Cramps  in  stomach,  sulTered   dread- 
fully: gall  stones:  stricture;  delirious; 
unconscious;    told    Black    to  go  to 
hospitaL 

Morphine. 

Dr.  Webster. 

* 

1889 
May. 

Inflammation  of  stomach  &  bowels. 

Morphine  & 
Chloroform. 

Dr.  KimmeL 

May. 

Bzoruciating  pain  stomach  and  bowels. 

Morphine. 

Dr.  Bherriok. 

May. 

Pains  stomach;  gastralgia,  gall  stones. 

Dr.  Allen. 

July. 

Neuralgia  of  stomach;  treated  Black 
from  July  19  to  25,  8  or  4  tim<»  day: 
kept  under  influence  of  morphine. 

Morphine. 

Bismuth. 

Calomel. 

Dr.  Kampen. 

June;  July; 
Aug.;  Sept. 
to  Sept.  ll. 

Stricture  of  ileum;  so  ascertained  at 
autopsy. 

Castor  oil. 

Salts, 

Morphine. 

Dr.  Peterson 
at  hospital. 

Sept.  18  to  28. 

Obscure  case;  Black  left  before  could 
diagnose;  pumped  oui  stoiuaoh. 

Application. 

September  26. 

Dr.  Kempen. 
Dr.  Kempen. 

December, 

1000. 
Feby.;  April 

Back  to 
hospital. 

April  24. 

Same  trouble:  while  there  took  pneu- 
monia and  died  June  18,  thereafter. 

It  is  undeniable  that  the  answers  of  Black  in  his  appli- 
cation for  membership  in  defendant  Association  that  he 
was  in  good  health  and  usually  enjoyed  good  health  were  mis- 
representations and  untrue;  that  these  answers  being  false 
vitiated  the  contracts  of  insurance,  and  that  no  recovery  can 
be  had  on  either  of  the  certificates  in  suit.  The  verdict  of 
the  jury  is  contrary  to  the  undisputed  evidence  and  contrary 

to  the  two  instructions  recited  in  the  introductory  part  of  this 
Vol.  clvii. — 16, 
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Opinion.  As  Black  was  not  in  good  health  September  26, 
1899,  when  he  made  his  application  for  the  certificates  in  suit, 
in  which  application  he  represented  to  the  contrary,  there  can 
be  no  recovery  in  this  action,  regardless  of  every  other  ques- 
tion raised  in  the  case. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed. 

Reversed. 


William  Routt,  Trustee,  et  aL,  Appellees,  v.  Charles  S. 

Newman,  Appellant. 

Gen.  No.  15,387. 

1.  Appeals  and  ebborb — what  not  final  order.  An  order  overruling 
a  demurrer  to  a  supplemental  cross  bill  and  taking  the  same  aB  con- 
fessed upon  the  defendant  electing  to  stand  by  his  demurrer,  is  not  a 
final  and  appealable  order. 

2.  Afpeals  and  ebrobs — when  appeal  dismissed  of  court* s  oum  motion. 
Although  the  point  be  not  raised  by  counsel,  if  it  is  apparent  to  the 
court  that  the  order  appealed  from  is  not  final  and  appealable  a  dis- 
missal will  be  ordered  upon  the  court's  own  motion. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Chables  M.  Walker,  Judge,  presiding.  Heard  in  this  court 
at  the  March  term,  1009.  Appeal  dismissed.  Opinion  filed  October  20, 
1010.    October  31,  1910,  order  of  dismissal  vacated  and  cause  taken. 

Angus  Roy  Shannon,  for  appellant 

Dtbenfobth,  Lee,  Oheitton  &  Wiles,  for  appellees. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  the  following  order : 

"This  cause  coming  on  to  be  heard  upon  the  demurrer  of 
Charles  S.  Newman,  defendant,  to  the  cross  bill  of  Richard 
Wetherell  Newman,  cross-complainant,  as  modified  by  the 
supplemental  cross-bill  of  Charlotte  M.  L.  Newman,  cross- 
complainant,  as  amended,  and  the  court  having  heard  the 
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arguments  of  counsel,  all  parties  being  before  the  court,  and 
being  fuUj  advised  in  the  premises,  doth  hereby  overrule  the 
aforesaid  demurrer;  whereupon  the  said  defendant  elects  to 
stand  by  his  demurrer,  and  the  court  thereupon  decrees  said 
supplemental  cross-bill  as  amended  of  said  Charlotte  M.  L. 
Newman,  cross-complainant,  shall  be  and  the  same  is  hereby 
taken  as  confessed  by  and  against  the  said  Charles  S.  New- 
man,  defendant,  each  party  paying  his  own  costs  in  the 
Circuit  Court." 

While  the  point  has  not  been  raised  by  either  counsel,  it 
is  patent  that  this  order  is  not  final  and  consequently  is  not 
appealable,  and  therefore  the  record  presents  no  questions  for 
review.  The  Chicago  Portrait  Company  v.  The  Chicago 
Crayon  Company,  217  111.  200,  is  as  much  like  this  case  as 
one  case  can  possibly  be  like  another.  The  Appellate  Court 
had  taken  jurisdiction  of  the  appeal  and  decided  the  case 
upon  the  merits,  and  it  was  argued  that  the  point  that  the 
order  was  not  appealable  not  having  been  raised  in  this  court 
the  parties  were  estopped  from  urging  it  in  the  Supreme 
Court.  With  this  contention,  however,  the  Supreme  Court 
plainly  recorded  its  dissent  when  it  said,  "If  a  court  on 
appeal  has  jurisdiction  of  the  subject-matter  and  the  parties, 
any  objection  to  the  manner  in  which  it  reaches  the  court  will 
be  waived  by  the  parties  appearing  and  pleading  without 
objection.  Lynn  v.  Lynn,  160  111.  307.  But  when  the  court 
has  no  jurisdiction  of  the  subject-matter,  the  jurisdiction 
cannot  be  conferred  by  the  agreement  of  the  parties,  and  the 
want  of  jurisdiction  cannot  be  waived  by  failing  to  object. 
2  Cyc.  636.  The  fact  that  appellant  took  the  appeal  to  the 
Appellate  Court  does  not  aflFect  the  question.  Peak  v.  The 
People,  71  111.  278.  It  is  not  competent  for  parties  to  confer 
jurisdiction  of  the  subject-matter  upon  an  Appellate  Court  by 
their  stipulation.  Westcott  v.  Kinney,  120  111.  564.  In  this 
case  the  Appellate  Court  had  no  jurisdiction  of  the  subject- 
matter,  not  being  authorized  by  law  to  hear  or  consider  an 
appeal  from  a  judgment  which  is  not  final,  and  appellant  is 
not  legally  estopped  to  set  up  a  want  of  jurisdiction.  A  court 
finding  it  has  no  jurisdiction  of  a  cause  should  dismiss  of  its 
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own  motion,  and  the  Appellate  Court  should  have  dismissed 
the  appeal  at  appellant's  cost."  The  order  appealed  from  is 
no  more  than  an  order  of  default  of  appellant  to  the  supple- 
mental cross-bill  as  amended  of  Charlotte  M.  L.  Newman. 
No  relief  is  awarded  to  any  of  the  parties,  and  no  rights  in 
the  controversy  adjudged  or  settled.  As  said  in  Gage  v.  Eich, 
56  111.  297:  "In  this  case  there  has  been  no  final  decree; 
nothing,  indeed,  but  overruling  a  demurrer  to  the  bill  and  a 
reference  to  the  Master  to  state  an  account  and  report  the 
same  to  the  court.  The  case  is  yet  in  fieri  and  no  appeal  can 
lie.  2  Dan.  Chan.  Pr.  1543,  and  the  case  cited  in  note  1." 
To  a  like  eflFect  is  Gage  v.  Rohrback,  ib.  262,  and  Same  v. 
Chapman,  ib.  311. 

Conforming  to  the  authority  of  the  Chicago  Portrait  Co. 
V.  The  Chicago  Crayon  Co.,  supra,  this  court,  finding  it  has 
no  jurisdiction  to  review  the  order  appealed  from,  of  its  own 
motion  orders  the  appeal  to  be  dismissed  at  appellant's  cost. 

Appeal  dismissed. 


William  F.  Forch  et  al..  Appellees,  v.  Western  Life  Indem- 
nity Company,  Appellant. 

Gen.  No.  15,283. 

Insubance — when  policy  lapses  for  failure  to  pay  second  annual 
premium,  A  policy  of  life  insurance  dated  June  3,  1907,  contained  the 
following  provisions,  among  others:  That  the  contract  is  made  in 
consideration  of  the  payment  of  premiums  therein  provided  for  "be- 
ing the  premium  for  term  insurance  for  the  period  terminating  on  the 
3d  day  of  June,  1908,  and  in  further  consideration  of  the  payment  on 
said  last  named  date  to  this  company  at  its  home  oflice  in  the  city  of 
Chicago  as  the  premium  for  whole  life  insurance,  of  the  sum  of  $122.5G 
and  a  like  sum  annually  thereafter  on  or  before  the  third  day  of  June 
in  every  year  during  the  continuance  of  this  contract."  Said  policj' 
contained  the  additional  provision:  "This  policy  shall  not  take  effect 
until  the  first  payment  shall  have  been  actually  paid  during  the  life- 
time and  sound  health  of  the  insured."     It  appeared  that  the  policy 


Chicago — Fibst  Disteiot — Ootobeb,  1910.      245 


Forch  V.   Western  Life  Indemnity  Co.,  157   111.  App.  244. 


was  not  delivered  until  the  6th  day  of  June,  1007.  Held,  that  failure 
to  pay  the  second  annual  premium  on  the  3rd  day  of  June,  1908,  caused 
the  lapse  of  said  policy. 

ABSumpsit.  Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  John  H.  Hume,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1909.  Reversed  and  remanded  with  directions.  Opinion 
filed  October  20,  1910. 

Thomas  J.  Gbatdon,  for  appellant 
BusKE,  Jackson  &  Bubke^  for  appellees. 

Mb.  Pbgsiding  Justiob  Fbeeman  delivered  the  opinion 
of  the  court 

This  is  an  appeal  from  the  judgment  of  the  Municipal 
Court  upon  a  policy  of  life  insurance  issued  to  Matilda 
Forch,  the  mother  of  appellees.  The  trial  court  sustained 
a  general  demurrer  to  a  special  plea  filed  by  the  defendant 
company.  The  latter  elected  to  stand  by  its  special  plea 
and  judgment  was  entered  against  it  for  $3,000,  the  amount 
claimed  to  be  due  under  the  terms  of  the  policy. 

The  policy  in  question  was  executed  and  dated  June  3, 
1907,  upon  an  application  by  Matilda  Forch  dated  May  23. 
The  declaration  alleges  that  the  policy  was  not  however 
delivered  to  the  insured  until  Jime  6,  1907,  three  days  later 
than  the  day  of  its  execution  and  date.  The  policy  by  its 
terms  insures  the  life  of  Matilda  Forch  for  $3,000 ;  and  fur- 
ther provides  that  the  contract  is  made  in  consideration  of  the 
application  made  a  part  of  the  contract,  and  of  the  payment  of 
premiums  therein  provided  for,  "being  the  premium  for  term 
insurance  for  the  period  terminating  on  the  third  day  of 
June,  1908,  and  in  further  consideration  of  the  payment  on 
said  last  named  date  to  this  company  at  its  home  office  in  the 
city  of  Chicago  as  the  premium  for  whole  life  insurance,  of 
the  sum  of  one  hundred  twenty-two  dollars  and  forty-six 
cents  and  a  like  sum  annually  thereafter  on  or  before  the 
third  day  of  June  in  every  year  during  the  continuance  of 
this  contract" 
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The  declaration  sets  out  inter  alia  the  policy  in  full  and 
alleges  the  first  annual  premium  was  paid  by  the  insured  on 
the  6th  day  of  June,  1907,  and  that  the  policy  "was  then 
and  there  on  the  6th  day  of  June,  1907,  delivered  to  Matilda 
Forch  by  said  defendant"  and  thereby  the  policy  became 
and  was  in  full  force  and  eflFect  for  the  term  of  one  year  from 
the  6th  day  of  June,  1907;  that  the  insured  died  on  the  6th 
day  of  June,  1908.  The  defendant's  special  plea  to  which 
the  demurrer  in  question  was  sustained  and  upon  which 
defendant  elected  to  stand,  sets  out  among  other  things  that, 
"it  was  expressly  provided  that  said  policy  and  contract  for 
insurance  was  made  in  consideration  of  the  payment  to  the 
defendant  by  said  Matilda  Forch  of  the  sum  of  one  hundred 
twenty  two  dollars  and  forty-six  cents  on  the  third  day  of 
June,  1908,  as  the  premium  on  said  policy  for  whole  life 
insurance  from  that  date ;"  and  that  by  the  terms  of  the  policy 
it  was  provided  that  if  any  premium  or  any  indebtedness 
secured  by  said  policy  should  not  be  paid  when  due,  the  policy 
should  thereupon  cease  and  determine ;  that  said  insured  did 
not,  nor  did  any  one  for  her,  pay  the  said  premium  nor  any 
other  amount  on  said  June  3, 1908,  or  at  any  other  time  there- 
after ;  and  it  is  averred  that  by  reason  of  default  in  so  doing, 
said  policy  by  its  express  terms  terminated  and  ceased  to  be 
in  force  and  effect  from  and  after  June  3,  1908,  and  was  not 
in  force  at  the  time  of  the  death  of  the  insured  on  the  6th 
day  of  June,  1908.  It  is  contended  that  the  trial  court  erred 
in  sustaining  plaintiffs'  demurrer  to  this  plea. 

The  question  to  be  determined  is  whether  the  premium 
paid  by  the  insured  to  the  defendant  on  the  6th  of  June, 
1907,  when  the  policy  was  delivered  to  her  by  the  defendant, 
kept  the  policy  alive  in  full  force  and  effect  until  and  in- 
cluding June  6,  1908,  the  date  of  her  death.  It  is  contended 
in  behalf  of  defendant  "that  the  policy  is  unambiguous,  is 
capable  of  but  one  reasonable  construction  giving  effect  to  all 
its  parts,  and  specifically  provides  that  the  initial  payment  of 
$122.46  was  a  premium  for  the  period  terminating  June  3, 
1908;  and  that  in  order  to  continue  the  insurance  after  such 
latter  date  a  further  payment  of  $122.46  was  required  un- 
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qualifiedly  on  June  3,  1908,  in  default  of  which  latter  pay- 
ment the  policy  by  its  express  terms  thereupon  ceased  and 
determined.^* 

The  application' of  the  insured  which  is  by  the  terms  of 
the  policy  made  a  part  of  the  contract  contains  the  following: 

"This  application  made  to  the  Western  Life  Indemnity 
Company  of  Chicago,  is  the  basis  and  a  part  of  a  proposed 
contract  for  insurance,  subject  to  the  charter  of  the  company 
and  the  laws  of  the  State  of  Illinois.  I  hereby  agree  that 
all  the  foregoing  statements  and  answers  and  all  those  that  I 
make  to  the  company's  medical  examiner  in  part  two  of  this 
application  are  by  me  warranted  to  be  true,  and  are  offered  to 
the  company  as  a  consideration  of  the  contract,  which  I  here- 
by agree  to  accept,  and  which  shall  not  take  effect  until  the 
first  premium  shall  have  been  paid,  during  my  continuance  in 
sound  health,  and  the  policy  shall  have  been  executed  and 
issued  by  the  company." 

The  policy  under  the  head  of  "Benefits,  stipulations  and 
conditions,"  which  are  also  by  the  terms  of  the  policy  made 
a  part  of  the  contract,  contains  the  further  statement  that 
"this  policy  shall  not  take  effect  until  the  first  payment  shall 
have  been  actually  paid  during  the  lifetime  and  sound  health 
of  the  insured."  On  the  other  hand  the  policy  states  that 
the  first  premium  paid  is  "the  premium  for  term  insurance 
for  the  period  terminating  on  the  third  day  of  June,  1908," 
and  provides  for  "a  like  sum  annually  thereafter  on  or  before 
the  third  day  of  June  in  every  year  during  the  continuance  of 
this  contract."  The  policy  therefore  did  not  take  effect  until 
payment  of  the  first  annual  premium  on  June  6,  1907,  and 
the  premium  then  paid  was  the  full  annual  premium.  De- 
fendant maintains  that  the  policy  was  forfeited  by  its  terms 
because  of  the  failure  to  pay  the  next  annual  premium  on 
June  3,  1908.  This  was  before  the  expiration  of  the  year 
from  the  date  when  the  policy  became  effective  by  payment  of 
the  first  annual  premium  June  6,  1907.  In  McMaster  v. 
N.  Y.  Life  Ins.  Co.,  183  U.  S.  26,  a  similar  question  arose. 
The  defendant  company's  contention  in  that  case  was  stated 
by  the  court  as  follows :  "That  the  policies  expressly  required 
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payment  of  the  annual  premiums,  subsequeBt  to  the  first 
(payable  and  paid  on  delivery)  on  December  12,  1894;  that 
McMaster  in  accepting  them  without  objection  became  bound 
by  this  requirement  and  could  not  plead  ignorance  thereof 
resulting  from  not  reading  them  when  tendered;  and  that 
therefore  these  policies  were  properly  forfeited  January  12, 
1895,  being  twelve  months  from  December  12,  1893,  with 
a  month  of  grace  added."  The  policies  in  that  case  were  is- 
sued and  began  to  run  December  18,  1893.  It  will  be  seen 
that  the  defendant's  contentions  in  that  case  were  in  this 
respect  similar  to  the  contentions  of  defendant  in  the  case  at 
bar.  The  court  said  (p.  40)  :  "To  hold  the  insurance  for- 
feitable for  nonpayment  of  another  premium  within  the  year 
for  which  payment  had  already  been  fully  made  would  be  to 
contradict  the  legal  effect  under  the  applications  and  policies 
of  the  first  annual  payment."  And  further,  that  if  the 
policies  were  "not  in  force  until  December  18th,  the  date  of 
actual  issue,  how  can  it  be  said  that  liability  to  forfeiture 
accrued  before  the  twelve  months  had  elapsed  ?  The  truth  is 
the  policies  were  not  in  force  until  December  18th  and  as  the 
premiums  were  to  be  paid  annually  and  were  so  paid  in  ad- 
vance on  delivery,  the  second  payments  were  not  demand- 
able  on  December  12,  1894,  as  a  condition  of  the  continuance 
of  the  policies  from  the  twelfth  to  the  eighteenth."  But 
there  was  another  element  in  that  case,  which  does  not  exist 
in  the  case  at  bar.  There  had  been  an  unauthorized  interpo- 
lation by  the  company's  agent  in  the  application  requesting 
the  policy  to  be  dated  "same  as  the  application."  This  was 
done  and  the  insured  was  led  to  suppose  the  insurance  could 
not  be  forfeited  until  after  thirteen  months  from  the  time  it 
began.  The  case  is  reviewed  in  Rose-  v.  Mutual  Life  Ins. 
Co.,  240  111.  45-53,  and  the  conclusion  stated  that  it  "was  a 
case  of  fraud  on  the  insured;"  that  "the  decision  does  not 
tend  to  support  the  argument  that  the  premium  in  this  case 
was  not  due  according  to  the  terms  of  the  policy,  there  being 
no  claim  of  fraud,  misrepresentation,  mistake  or  accident. 
The  policy  provided  that  the  annual  premium  should  be  paid 
on  the  23rd  day  of  May  in  every  year  during  the  continuance 
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of  the  contract,  and  in  the  absence  of  fraud  or  mistake  both 
parties  were  bound  by  its  terms.  Tibbitts  v.  Mutual  Benefit 
Life  Ins.  Co.,  65  N.  E.  Rep.  (Ind.)  1033."  So  in  the  case 
at  bar,  the  policy  provided  that  the  annual  premium  should 
be  paid  on  or  before  the  3rd  of  Juno  in  every  year  during  the 
continuance  of  the  contract  and  in  the  absence  of  fraud,  mis- 
representation, mistake  or  accident  which  are  not  alleged, 
both  parties  were  bound  by  its  terms.  Plaintiff's  counsel 
cite  the  case  Stinchcombe  v.  N.  Y.  Life  Insurance  Co.,  80 
Pacific  (Oregon),  213.  We  have  examined  the  case  but  it 
does  not  in  our  opinion  conflict  with  the  views  above  expressed 
in  view  of  the  facts  therein  stated,  and  if  it  did,  the  Rose 
case,  stating  the  law  applicable  in  this  State,  would  still  gov- 
ern. 

Other  authorities  are  cited  and  points  presented  in  the 
briefs,  but  in  our  view  the  considerations  stated  are  controll- 
ing. 

The  judgment  of  the  Municipal  Court  must  be  reversed 
and  the  cause  will  be  remanded  to  that  court  with  directions 
to  overrule  the  demurrer  to  the  defendant's  special  plea. 

Reversed  and  remanded  with  directions. 


Charles  Carrol,  Plaintiff  in  Error,  v.  Joseph  Joernis»  De- 
fendant in  Error. 

Gen.  No.  15,291. 

Inbtbuctions — when  upon  doctrine  of  felloto-aervanta  not  erroneous. 
Where  the  evidence  tended  to  sustain  the  defense  of  fellow-serTants,  in- 
structions upon  the  law  of  that  subject  are  proper  even  though  they 
do  not  specificaUy  refer  to  the  theory /of  the  plaintiff  that  the  servant 
in  question  was  a  vioe-principal. 

Action  In  case  for  personal  injuries.  Error  to  the  Superior  Court  of 
Cook  county;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1909.  Affirmed.  Opinion  filed  October 
20, 1910. 
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B.  J.  Wbllman,  for  plaintiff  in  error. 

C.  E.  Cbui^shane:,  for  defendant  in  error. 

Mb.  Pbesidino  Justice  Fbeeman  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  in  favor  of  the  defend- 
ant in  an  action  by  plaintiff  to  recover  for  personal  injury. 
Plaintiff  was  injured  by  falling  from  a  scaffold  which  was 
set  up  by  himself  and  a  fellow  employe.  He  -bases  his  claim 
to  recover  upon  an  assertion  that  the  fellow  employe  was 
acting  in  the  capacity  of  foreman  and  in  that  capacity  gave 
him  the  directions  or  orders  in  accordance  with  which  the 
scaffold  was  set  up.  The  only  testimony  or  evidence  upon 
which  the  claim  rests  that  this  fellow  employe — one  Ebert — 
was  acting  as  foreman  or  vice  principal  is  that  of  plaintiff 
himself.  The  evidence  to  the  contrary  preponderates  in  favor 
of  the  defendant,  and  sufficiently  justified  the  verdict  of  the 
jury  upon  the  question  of  fact  finding  defendant  not  guilty. 

The  alleged  errors  of  the  court  relied  upon  as  ground  to 
reverse  the  judgment  are  in  two  of  the  instructions  given  in 
behalf  of  defendant.  These  instructions  were  in  substance 
that  when  the  duties  of  the  plaintiff  and  other  laborers  with 
him  are  such  as  to  bring  them  into  habitual  association  so  that 
they  might  exercise  a  mutual  influence  upon  each  other  pro- 
motive of  care  and  caution,  they  are  fellow  servants ;  and  that 
if  the  jury  believed  from  the  evidence  that  the  fellow  em- 
ploye Ebert  was  a  fellow  servant  of  the  plaintiff  and  that  the 
injuries  alleged  resulted  from  the  negligence  of  a  fellow 
servant  directly  co-operating  with  plaintiff  in  the  particular 
business  in  hand  at  the  time  of  the  accident,  and  that  their 
respective  duties  were  such  as  brought  them  into  such  habitu- 
al association  that  they  might  exercise  upon  each  other  an  in- 
fluence promotive  of  proper  caution,  no  recovery  could  be 
had.  The  objection  to  the  instructions  is  not  that  they  do 
not  correctly  state  the  law  so  far  as  they  go,  but  that  the  court 
"overlooked  the  fact  that  the  question  of  vice  principal  en- 
tered into  the  case;  that  a  foreman  and  journeyman  asso- 
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ciate  together  and  directly  co-operate  in  the  particular  busi- 
ness in  handy  but  still  they  are  not  fellow  servants,  because 
one  exercises  control  and  authority  over  the  other."  Whether 
or  not  in  the  case  at  bar  plaintiff  and  Ebert  were  fellow  serv- 
ants was  a  question  of  fact  which  by  these  instructions  was 
submitted  to  the  jury  upon  the  evidence.  The  defendant  was 
entitled  to  have  the  cause  so  submitted  with  instructions 
based  upon  his  own  contention  as  to  what  the  evidence  tended 
to  show.  No  instructions  were  requested  upon  the  theory 
that  Ebert  was  a  vice  principal.  In  the  case  of  Yarber  v. 
Chicago  and  Alton  Ey.  Co.,  235  111.  589-596,  there  was  no 
question  but  that  Fielder,  who  gave  the  plaintiff  directions 
to  go  into  the  place  where  he  was  injured,  was  plaintiff's 
foreman  and  that  he  gave  plaintiff  such  order  in  his  capacity 
as  vice  principal.  In  the  case  at  bar  the  issue  was  presented 
whether  Ebert  was  in  fact  a  vice  principal,  and  the  finding 
of  the  jury  on  the  question  of  fact  is  adverse  to  plaintiff's 
contention. 

Finding  no  material  error  in  the  record  the  judgment  of 
the  Superior  Court  must  be  affirmed. 

Affirmed. 


Albert  W.  King,  Defendant  in  Error,  v.  Leon  I.  Kahn  et 

al..  Plaintiffs  in  Error. 

Gen.  No.  15,302. 

1.  "EYiDWXCE-^whai  establishes  account  stated.  If  an  account  is  pre* 
aented  to  a  debtor  and  he  examines  it,  makes  inquiries  witli  respect  to 
items  and  upon  their  being  explained  states  that  the  account  is  all 
right,  an  account  stated  is  established. 

2.  Evidence — what  does  not  establish  account  stated.  Mere  silence 
by  one  when  a  bill  is  presented  is  not  in  itself  a  ground  for  presuming 
acquiescence  in  its  correctness. 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  Hugh  R.  Stewabt, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1009.  Af- 
firmed.    Opinion  filed  October  20,  1010. 
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Zeisleb  &  FbiedmaN;  for  plaintiffs  in  error. 
Winkles,  Bakeb  &  Holbeb,  for  defendant  in  error. 

Mb.  Pbesidino  Justice  Fbeeman  delivered  the  opinion  of 
the  court. 

The  only  question  presented  for  our  consideration  in  this 
case  by  plaintiffs  in  error  "is  whether  the  claim  of  the  plain- 
tiff was  an  account  stated." 

There  is  evidence  tending  to  show  that  plaintiff  did  cer- 
tain work  and  advanced  certain  sums  for  the  copartnership 
the  members  of  which  were  made  parties  defendant  in  the 
suit.     The  plaintiff  testified  that  he  presented  his  bill  for 
$149.53  to  the  defendant  Kahn,  and  that  the  latter  said  he 
was  not  able  to  let  him  have  any  money  then  because  money 
from  certain  advertisers  had  not  come  in.     Later  he  testi- 
fies to  a  conversation  at  his  own  office  with  Mr.  Means,  al- 
leged to  be  a  partner  in  the  defendant  firm,  and  that  Means 
said  he  would  go  back  "and  send  you  a  check ;"  that  plaintiff 
had  proposed  to  take  payment  in  installments  of  $20  per 
week,  and  that  Kahn  expressed  appreciation  of  plaintiff's 
willingness  to  make  the  payments  easy;  that  while  nothing 
was  said  as  to  the  correctness  of  the  account  the  bill  was 
looked  over  by  Kahn,  who  "inquired  into  one  or  two  items 
where  he  thought  I  had  put  in  a  little  too  much  time ;"  that 
plaintiff  explained  these,  and  that  Kahn  "accepted  it  as  all 
right;"  that  subsequently  Kahn  said  to  him,  "I  think  Mr. 
Means  will  be  here  in  a  few  days  and  he  will  pay  you  up  in  a 
lump,"  and  that  plaintiff  had  sent  a  statement  of  the  account 
to  Kahn  and  duplicates  to  the  other  partners,  Means  and 
Manahan. 

It  is  argued  in  defendants'  behalf  that  under  this  evidence 
the  claim  is  not  an  account  stated,  that  if  a  party  remains 
silent  when  presented  with  a  bill  this  gives  no  ground  to  pre- 
sume he  admits  its  correctness.  We  do  not  concur  in  these 
contentions  so  far  as  they  are  based  upon  the  evidence  in  this 
record.  We  have  defined  an  account  stated  as  "an  agree- 
ment between  parties  that  all  the  items  of  the  account  are 
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true  and  the  balance  as  struck  correct,  together  with  a  promise 
expressly  implied  for  payment  of  such  balance."  King  v. 
Macehesney^  88  HI.  App.  341-343,  cited  in  defendants' 
brief.  An  account  stated  has  also  been  defined  as  "an  agreed 
balance  of  accounts."  An  "account  which  has  been  examined 
and  accepted  by  the  parties."  Bouvier's  Law  Dictionary, 
cited  in  Peterson  v.  Wachowski,  86  111.  App.  661-663.  In 
the  case  at  bar  the  evidence  is  to  the  effect  that  Kahn  did  ex- 
amine the  statement  of  account  presented  to  him  by  plaintiff, 
that  he  made  inquiries  as  to  some  of  the  items,  that  these 
were  explained  to  him,  and  that  he  accepted  the  account  as 
all  right.  It  is  doubtless  true  that  mere  silence  by  one  to 
whom  a  bill  is  presented  may  not  be  of  itself  ground  for  pre- 
suming acquiescence  in  its  correctness.  Whether  so  or  not 
may  depend  upon  attendant  circumstances.  On  the  other 
hand  proof  of  an  express  promise  is  not  always  necessary. 
The  acquiescence  of  the  defendant  in  the  account  as  rendered 
and  the  promise  to  pay  the  balance  shown  by  the  statement  of 
account  to  be  due,  may  be  inferred  from  circumstances  in 
evidence.  Neagle  v.  Herbert,  73  111.  App.  17-27,  and  cases 
there  cited.  In  the  case  at  bar  the  plaintiff  chose  to  rely  on 
the  evidence  tending  to  show  an  account  stated.  This  he  was 
entitled  to  do.  The  defendant  Kahn  admits  he  looked  over 
the  statement  presented  to  him  by  plaintiff,  but  denies  that 
he  promised  to  pay  the  amount  claimed,  also  that  he  ad- 
mitted the  statement  to  be  correct,  and  that  the  sum  claimed 
is  due  plaintiff.  The  trial  court  had  the  witnesses  before  it 
and  heard  the  testimony.  We  find  nothing  in  the  record  to 
justify  interference  here  with  the  finding  and  judgment. 
On  the  other  hand  we  are  of  opinion  the  judgment  is  justified 
by  the  evidence. 

The  judgment  of  the  Municipal  Court  is  therefore  affirmed. 

Affirmed, 
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John  F.   Devine,  Administrator,   Defendant  in  Error,  v. 
Federal  Life  Insurance  Company,  Plaintiff  in  Error. 

Gen.  No.  15,324. 

1.  Municipal  Coubt — practice  on  review.  The  practice  and  procedure 
in  the  Appellate  Court  in  reviewing  judgments  of  the  Municipal  Court 
is  the  same  as  that  which  prevails  in  reviewing  judgments  brought  to 
the  Appellate  Court  from  other  courts  and  any  provisions  of  the  Mu- 
nicipal Court  Act  to  the  contrary  are  imconstitutional  and  void  as  in 
contravention  of  the  constitution  which  requires  uniformity  in  practice 
and  procedure. 

2.  Insurance — when  delivery  of  policy  eatdbli^hed.  If  a  policy  is 
delivered  it  becomes  effective  notwithstanding  the  first  premium  has  not 
been  actually  paid  if  it  is  given  into  the  possession  of  the  insured  pur- 
suant to  a  plan  sanctioned  by  the  company  by  which  the  insured  gave 
his  note  for  the  first  premium  to  the  soliciting  agent  whose  property 
such  note  became. 

3.  Insurance — when  company  estopped  to  deny  payment  of  premium. 
Held,  under  the  evidence  in  this  case,  that  the  company  was  estopped 
to  deny  the  payment  of  the  initial  premium  by  the  insured  because  of 
the  recital  in  the  policy  as  follows:  "In  consideration  •  •  •  and 
of  30  and  ^i^loo  dollars  in  advance,  hereby  insures"  etc 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John 
W.  Houston,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1909.  Affirmed.  Opnion  filed  October  20,  1910.  Rehearing  denied  No- 
vember 3,  1910. 

Chables  A.  Atkinson  and  Haeby  0.  Levinson,  for  plain- 
tiff in  error. 

Chables  R.  Napiee,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Fbeeman  delivered  thie  opinion 
of  the  court. 

The  plaintiff  as  administrator  de  bonis  non  of  the  estate  of 
Ralph  W.  Chance,  deceased,  brought  suit  against  the  defend- 
ant to  recover  $1,000  claimed  to  be  due  on  a  policy  of  life 
insurance  issued  to  the  deceased  Chance  in  his  lifetime.  The 
important  question  presented  for  our  determination  is  wheth- 


Chicago — Fibst  District — October,  1910.       255 

Devine  t.  Federal  Life  Ins.  Co.,  157   111.  App.  254. 

er  the  policy  had  been  delivered  by  the  defendant  and  accept- 
ed by  the  deceased  in  his  lifetime  and  the  first  premium  paid. 
The  defendant's  contention  is  that  the  policy  had  not  been 
delivered  to  the  insured  nor  to  any  one  for  him,  that  it  had 
never  been  accepted  by  the  insured,  that  no  premium  nor  any 
part  of  the  premium  had  ever  been  paid  by  the  insured  during 
his  life,  and  that  the  policy  was  never  in  force. 

There  is  a  preliminary  question  raised  by  plaintiff's  coun- 
sel, who  urged  that  the  defendant  "having  saved  no  exception 
below  to  the  action  of  the  trial  court  in  overruling  its  motion 
for  a  new  trial,  its  motion  in  arrest  of  judgment  and  the  entry 
of  judgment,  there  is  no  question  before  this  court  for  re- 
view;" that  paragraph  8,  section  286,  chapter  37,  Kurd's 
111.  Rev.  Stat.  1908,  in  so  far  as  it  seeks  to  make  a  rule  for 
the  disposition  of  a  writ  of  error  from  the  Appellate  Court 
to  the  Municipal  Court  different  from  the  rule  where  the 
writ  of  error  is  to  the  Circuit,  Superior  or  County  Court,  is 
unconstitutional  and  void.  In  dowry  v.  Holmes,  238  111. 
677-580,  it  is  said :  "To  have  a  different  practice  in  the  Ap- 
pellate Court  in  cases  brought  to  that  court  from  the  Munici- 
pal Court  of  Chicago  by  writ  of  error,  from  that  governing 
the  practice  in  cases  brought  to  that  court  for  review  from  the 
other  courts  of  record  in  this  State  by  writ  of  error  would 
destroy  the  uniformity  in  the  proceedings  and  practice  in 
that  court  required  by  the  constitution."  Whether  the  pro- 
vision in  paragraph  8,  section  286  of  chapter  37,  the  Muni- 
cipal Court  Act,  which  provides  that  no  exceptions  to  the  rul- 
ing and  decisions  of  the  Municipal  Court  upon  the  trial  of 
cases  of  the  fourth  and  fifth  classes  referred  to  in  the  first 
part  of  said  section  286,  shall  be  necessary  to  the  right  of 
either  parly  to  a  review  of  such  rulings  and  decisions  in  the 
Supreme  Court  or  Appellate  Court  upon  their  merits  is  in 
this  respect  in  contravention  of  the  constitution,  involves  a 
constitutional  question  which  can  be  properly  raised  in  the 
Supreme  Court.  In  Clowry  v.  Holmes,  &upra,  it  is  said: 
"Neither  is  there  anything  in  our  judgment  in  the  contention 
that  the  case  came  through  the  Appellate  Court,  which  Court 
had  no  power  to  pass  upon  a  constitutional  question,  as  the 
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constitutional   question   here   involved   did  not   arise  until 
after  the  case  reached  the  Appellate  Court." 

Upon  the  main  question  as  to  whether  the  policy  in  con- 
troversy was  ever  in  force,  most  of  the  material  facts  are 
not  in  serious  dispute.  Upon  May  4,  1907,  the  defendant 
issued  the  policy  in  question.  It  provides  that  the  defendant 
"in  consideration  of  the  written  and  printed  application  for 
this  policy  which  is  hereby  made  a  part  of  this  contract,  and 
of  Thirty  ®^/ioo  dollars  in  advance,  hereby  insures  the  life 
of  Kalph  W.  Chance,  hereinafter  known  as  the  Insured,  for 
one  year  from  the  date  hereof,  all  premiums  being  duly  paid, 
in  the  amount  of  one  thousand  dollars,  payable  at  its  office  in 
the  City  of  Chicago,  on  receipt  of  satisfactory  proofs  of  the 
death  of  the  Insured  within  said  term,  to  the  Insured's  ex- 
ecutors, administrators  or  assigns."  The  policy  is  dated  May 
4,  1907,  and  is  duly  executed  by  the  officers  of  the  company. 
Among  the  "Options  and  Provisions"  which  are  stated  to 
"form  a  part  of  this  contract,"  it  is  provided  that :  "Failure 
to  pay  any  premium  or  note  or  interest  thereon  when  due  will 
forfeit  without  notice  this  policy  and  all  payments  made 
thereon  except  as  herein  provided."  And  also  that  "A  grace 
of  thirty  days  will  be  allowed  for  the  payment  of  any  prem- 
iums due  hereon  except  the  first,  and  during  such  time  this 
policy  will  continue  in  full  force  and  effect."  The  applica- 
tion for  the  policy  made  by  the  insured  bears  an  endorsement 
as  follows :  "This  risk  approved  and  recommended  by  Kobert 
J.  Jeffs;"  and  underneath  the  signature  of  said  Jeffs  is  the 
following:  "Signature  of  person  or  persons  actually  solicit- 
ing and  securing  this  application."  In  a  letter  from  the 
president  of  the  defendant  Company  dated  October  4,  1907, 
said  president  wrote  as  follows: 

"For  your  information  I  have  to  say  that  for  the  annual 
premium  on  said  policy  Mr.  Chance  gave  his  note  to  Robert 
J.  Jeffs  for  $30.80.  The  note  was  past  due  at  the  time  of 
his  death  and  no  part  or  portion  of  said  note  was  paid  at  any 
time.  The  policy  was  returned  to  us  not  taken.  The  policy 
itself  provides,  'Failure  to  pay  any  premium  or  note,  or  in- 
terest thereon  when  due,  will  forfeit,  without  not  ice,  the  pol- 
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icy  and  all  payments  made  thereon  excepting  as  herein  pro- 
vided/ 

At  the  same  time  that  Mr.  Chance  gave  his  note  to  Eobert 
J.  Jeffs  for  said  premium  he  gave  two  other  notes  to  Mr. 
Jeffs,  one  for  $50  and  one  for  $10.14.  On  May  11th  Mr. 
Chance  paid  Mr.  Jeffs  $5.14,  on  May  15th  he  paid  him  $2.50, 
and  on  May  22nd  he  paid  him  $2.50  more,  making  a  total  of 
$10.14.  Said  payments  as  made  were  applied  upon  said  note 
of  $10.14  and  canceled  the  same  in  full. 

No  part  or  portion  of  said  note  of  $30.80  or  of  said  $50 
note  were  paid  at  any  time  by  Mr.  Chance  or  any  one  for  him. 

I  send  you  this  information  purely  as  a  matter  of  courtesy 
and  in  order  to  convince  you  that  said  policy  was  never  in 
force  at  any  time. 

Respectfully, 

Isaac  Miller  Hamilton, 

President." 

After  the  policy  was  issued,  as  the  president  of  the  defend- 
ant company  testified,  "it  was  sent  to  Mr.  Jeffs  at  his  place 
of  business  in  this  city  in  order  that  he  might  collect  the  prem« 
ium  on  it." 

The  note  so  given  by  the  deceased  to  Jeffs  is  as  follows : 

"Chicago,  May        ,  1907. 
For  value  received  I  promise  to  pay  to  the  order  of  Robert 
J.  Jeffs  Thirty  and  ®^/ioo  Dollars  in  installments  as  follows, 
to-wit:     $2.50  on  Wednesday,  May  29,  1907,  and  $2.50 

on  each  Wednesday  thereafter  until  the  entire  amount  be 
fully  paid. 

Should'  any  of  the  above  installments  not  be  paid  by  the 
time  due,  all  impaid  portion  of  this  note  becomes  due  im- 
mediately, with  interest  at  tlie  rate  of  six  per  cent  per  an- 
num after  maturity.  And  to  secure  the  payment  of  said 
amount  I  hereby  authorize  irrevocably,  any  attorney  of  any 
Court  of  Record  to  appear  for  me  in  such  court,  in  term  time 
or  vacation,  at  any  time  hereafter,  and  confess  a  judgment 
without  process  in  favor  of  the  holder  of  this  note  for  such 
amount  as  may  appear  to  be  unpaid  thereon,  together  with 
costs  and  attorney's  fees,  and  to  waive  and  release  all  errors 
which  may  intervene  in  any  such  proceedings  and  consent  to 

immediate  execution  upon  such  judgment,  hereby  ratifying 
Vol.  cLvn. — 17. 


258  Appellate  Coubts  of  Illinois. 

Devine  v.  Federal  Life  Ins.  Co.,  157  IlL  App.  264. 


and  confirming  all  that  my  said  attorney  may  do  by  virtue 

hereof. 

R  W.  Chance. 

Eesidence  4761  Madison  Ave. 

Place  of  business  1408  Michigan  Ave." 

Endorsed  as  f oUov^s : 

"Pay  to  the  order  of 
Consolidated  Agencies  Company 
Without  recourse  on  me 
Eobt.  J.  Jeffs. 
Pay  to  the  order  of  Federal  Life  Insurance  Company 

without  recourse  on  us. 
Consolidated  Agencies  Company,  by  Eobert  J.  Jeffs." 

It  appears  from  the  evidence  that  the  last  endorsement  by 
the  Consolidated  Agencies  Company  to  the  defendant  was 
made  June  3,  1907,  after  the  death  of  the  insured.  There 
is  evidence  tending  to  show  that  the  interest  on  this  note  was 
paid  by  the  insured  to  Jeffs.  The  application  of  the  insured 
for  this  policy  was  obtained  by  one  Baker,  who  was  employed 
by  and  associated  with  Jeffs  in  the  business  of  writing  life 
insurance  and  making  loans,  and  as  such  employe  and  agent 
was  introduced  by  Jeffs  to  the  defendant's  president  and  other 
officers  as  one  who  was  to  work  for  them  in  Mr.  Jeffs'  employ. 
He  testifies  over  defendant's  objection  that  a  plan  was  formed 
by  which  "where  a  man  got  insurance  the  premium  was  paid 
by  Mr.  Jeffs,  and  also  where  a  cash  loan  was  made  in  addi- 
tion, the  policy  remained  in  Mr.  Jeffs'  hands  or  with  whom- 
soever they  were  doing  business  with.  The  policy  and  prem- 
ium receipt  remained  with  the  man  who  gave  the  credit." 
The  witness  further  states  that  "Mr.  Jeffs  was  to  settle 
the  insurance  premium  with  reference  to  his  company  and  put 
the  policy  in  force,  accepting  a  note  from  the  client  to  be  paid 
and  strung  along  over  various  periods  under  that  individual 
arrangement."  The  evidence  tends  to  show  that  the  deceased 
executed  and  delivered  to  Jeffs  notes  for  the  amount  of  the 
premium  loaned  or  advanced  by  Jeffs  and  notes  for  inspection 
and  interest  charges.  A  receipt  was  introduced  in  evidence 
dated  May  22, 1907,  tending  to  show  that  Jeffs  by  one  Clisby, 
secretary  of  the  Consolidated  Agencies  Company,  "Received 
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from  E.  W.  Chance  two  and  '^/loo  dollars  on  account  of  note." 
Jeffs  is  said  to  have  been  president  of  the  Consolidated  Agen» 
cies  Company.  He  was  employed  by  the  defendant  under 
a  written  contract  as  its  general  agent  for  "procuring  and  ef- 
fecting applications  for  insurance  that  will  be  satisfactory  to 
it  and  for  the  purpose  of  collecting  and  remitting  premiums 
on  such  insurance,"  and  performing  other  duties.  The  wit- 
ness Baker  states  further  that  acting  as  agent  in  the  employ 
of  Jeffs  he  received  instructions  from  Jeffs  to  the  effect  that 
in  soliciting  insurance  he  should  tell  the  prospective  policy 
holder  that  when  such  policy  holder's  note  was  accepted  by 
Mr.  Jeffs  his  policy  would  be  in  force  a  year,  since  the 
policy  would  not  be  issued  imtil  the  insured  had  been  exam- 
ined and  the  company  had  accepted  the  risk,  and  would 
remain  in  Mr.  Jeffs'  hands  until  the  debt  of  the  insured  to 
Jeffs  had  been  paid,  and  that  the  witness  stated  this  to 
Chance,  the  insured,  when  he  obtained  the  latter's  application 
in  evidence. 

In  behalf  of  the  defendant  the  deposition  of  Robert  J. 
Jeffs  was  introduced  in  evidence.  He  testifies  that  the  policy 
in  question  was  issued  and  mailed  to  him  by  the  defendant 
about  May  17,  1907 ;  that  it  was  never  delivered  to  the  in- 
sured nor  to  any  one  for  him,  and  that  the  witness  returned 
the  policy  to  the  defendant  about  June.  3,  1907.  The  witness 
testifies  that  he  "took  a  conditional  note  from  said  Ralph  W. 
Chance  as  evidence  of  an  extension  of  time  within  which  to 
pay  the  premium  upon  the  installments  as  specified  in  the 
note;  but  that  the  note  was  not  taken  in  payment  of  the 
premium."  This  is  of  course  a  conclusion  of  the  witness  rath- 
er than  evidence  as  to  the  fact. 

Upon  the  facts  appearing  in  evidence  the  material  question 
is  whether  at  the  time  of  his  death  the  insured  was  in  default 
in  payment  upon  the  first  premium.  It  is  insisted  by  plain- 
tiff's counsel  that  he  was  not  so  in  default.  By  the  terms 
of  the  so-called  premium  note  in  question,  the  insured  was  to 
pay  $2.50  on  Wednesday,  May  29,  1907.  In  case  of  his  fail- 
ure to  pay  such  instalment  the  whole  note  by  its  terms  be- 
came payable  not  to  the  company  but  "to  the  order  of  Robert 
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J.  Jeffs,"  by  whom  the  credit  was  given.     The  insured  had 
been  informed  when  he  made  his  application  for  the  insurance 
and  by  authority  of  Jeffs  himself,  that  the  policy  would  be 
in  force  for  a  year  as  soon  as  the  note  of  the  insured  was  ac- 
cepted by  Jeffs.    He  understood  that  his  policy  would  be  de- 
livered to  Jeffs  for  him  and  would  remain  in  Mr.  Jeffs'  hands 
as  security  to  Jeffs  for  the  payment  of  the  note  given  for  the 
money  which  the  insured  owed  on  his  note  to  Jeffs.    He  was 
so  informed  by  the  agent  who  solicited  his  application.    Act- 
ing upon  this  information,  he  had  given  his  notes  to  Jeffs 
and  paid  a  year's  interest  thereon  in  advance.    Jeffs  was  the 
general  agent  of  the  defendant  company  authorized  by  a  writ- 
ten contract  to  procure  applications  for  insurance  and  also 
to  collect  and  remit  premiums  on  such  insurance.    When  the 
company  delivered  the  policy  in  question  to  its  agent,  Jeffs, 
the  latter  retained  the  policy  and  the  premium  receipt  in  ac- 
cordance with  the  plan  agreed  upon.     There  is  testimony 
tending  to  show  that  the  company  by  its  officers  understood 
and  acquiesced  in  this  plan  for  procuring  insurance,  and  re- 
garded the  plan  as  succeeding  "because  the  applications  were 
coming  in  there  very  fast  from  Jeffs'  office."    Such  being  the 
evidence,  what  is  said  in  Reppond  v.  National  Life  Insurance 
Co.,  101  S.  W.  Eep.  786-788,  is  in  point:    "By  the  transac- 
tion as  here  stated  the  notes  became  the  individual  property 
of  Adams  (the  agent)  and  were  not  subject  to  the  forfeiture 
provided  for  in  the  policy  for  the  non-payment  of  a  note  given 
for  a  part  of  the  premium.    The  fact  that  the  company  ac- 
quired the  notes  from  Adams  gave  it  no  more  right  than 
Adams  had.     Pythian  Life  Ins.  Co.  v.  Preston,  47  Neb. 
374;  Union  Life  Ins  Co.  v.  Parker,  66  Neb.  395;  Thies  v. 
Mutual  Life  Ins.  Co.,  13  Tex.  Civ.  App.  280."    To  the  same 
effect  is  Buckley  v.  Citizens'  Ins.  Co.,  188  N.  Y.  399-402 ; 
Mut.  Life  Ins.  Co.  v.  Allen,  212  111.  134-137.    In  this  last 
cited  case  it  is  said:    "There  was  evidence  tending  to  show 
the  company  recognized  the  custom  of  its  agents  to  take  notes 
of  the  assured  for  the  first  annual  premium  payable  to  the 
agent,  and  that  the  Company  in  such  cases  would  look  to  the 
agent  to  pay  its  percentage  of  the  total  premium  in  thirty 
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or  sixty  days.  *  ♦  *  Under  this  state  of  case,  the  Court 
could  not  say  as  a  matter  of  law  that  the  company  might  in- 
sist as  against  the  policy  holder,  that  there  had  been  no  pay- 
ment of  the  premium  on  the  policy."  Of  like  character  and 
effect  are  Thum  v.  Wolstenholme,  21  Utah,  447-461 ;  Home 
Ins.  Co.  V.  Curtis,  32  Mich.  402-405. 

It  is  further  urged  that  in  the  case  at  bar  the  defendant 
is  estopped  by  the  language  of  the  policy  from  denying  pay- 
ment of  the  first  premium.  This  language  is  hereinabove 
quoted.  It  recites  that  the  company  "in  consideration  *  * 
*  and  of  thirty  and  ®*^/ioo  dollars  in  advance  hereby  insures 
the  life  of  Ralph  W.  Chance,"  etc.  We  are  inclined  to  con- 
cur in  the  contention  that  this  language,  together  with  the 
proof  tending  to  show  the  policy  was  delivered  to  Jeffs  in 
pursuance  of  the  plan  by  which  the  latter  gave  credit  to  the 
insured  for  the  first  year's  premium,  he  taking  the  note  of  the 
insured  to  reimburse  himself,  may  properly  be  deemed  an 
acknowledgment  of  receipt  of  the  amount  of  premium  named 
as  paid  in  advance,  and  in  the  absence  of  fraud  estop  the 
company  from  denying  such  payment.  Helbig  v.  Citizens' 
Ina  Co.,  120  HI.  App.  58-61.  See  also  Kilbom  v.  Pru- 
dential Ins.  Co.,  99  Minn.  176-179. 

There  are  other  questions  presented  in  the  briefs  and  elab- 
orately argued.  But  inasmuch  as  the  conclusions  above 
stated  are  controlling,  we  deem  it  unnecessary  to  extend  this 
opinion  by  considering  at  length  the  points  referred  to.  For 
the  reasons  indicated  the  judgment  of  the  Municipal  Court 
will  be  affirmed. 

^Affirmed. 


The  T.  E.  Hill  Company,  for  use  of  William  A.  Either,. 
Assignee,  Plaintiff  in  Error,  v.  The  United  States  Fidel- 
ity and  Guaranty  Company,  Defendant  in  Error. 

Gen.  No.  14,932. 

1.  "Sjbb  judicata — effect  of  erroneous  decision.    If  a  final  adjudica- 
tion has  been  made  upon  a  question  such  question  is  res  judicata  as  be- 
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tween  the  parties  to  the  litigation  notwithstanding  a  higher  court  may 
subsequently  have  construed  the  law  so  as  to  show  that  such  adjudica- 
tion was  erroneous. 

2.  Bankbuftgt — what  not  essential  to  maintenance  of  action  upon 
bond  given  upon  appointment  of  receiver.  The  appointment  of  a  re- 
ceiver having  been  determined  to  have  been  wrongful  an  action  upon  the 
bond  given  upon  such  appointment  may  be  maintained  without  first 
having  the  bankruptcy  court  fix  the  costs  and  damages  occasioned  by 
such  wrongful  appointment. 

3.  Bankbuptcy — when  appointment  of  receiver  wrongful  so  as  to 
support  action  upon  bond.  If  the  appointment  of  a  receiver  is  set  aside 
an  action  upon  the  bond  given  upon  such  appointment  may  be  main- 
tained upon  the  ground  that  such  appointment  was  wrongful  notwith- 
standing the  court  had  jurisdiction  of  the  parties  and  of  the  subject- 
matter  and  had  not  been  imposed  upon  by  any  malice  or  fraud  or  lack 
of  probable  cause  on  the  part  of  the  petitioner. 

4.  Bankbuptcy — effect  in  action  upon  bond  of  voluntary  assignment 
following  wrongful  appointment  of  receiver.  Notwithstanding  a  corpor- 
ation for  which  a  receiver  is  wrongfully  appointed  makes  a  voluntary 
assignment  for  the  benefit  of  creditors  its  damages  upon  the  bond  given 
upon  such  appointment  are  not  restricted  to  the  time  up  to  such  volun- 
tary assignment. 

Action  in  debt.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
John  H.  Hume,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1908.  Reversed  and  judgment  here.  Opinion 
filed  July  15,  1010.    Rehearing  denied  October  4,  1910. 

BuELL  &  Abbey,  for  plaintiff  in  error. 

John  A.  Bloomingston,  for  defendant  in  error. 

Mb.  Justice  Mack  delivered  the  opinion  of  the  court. 

After  a  petition  in  involuntary  bankruptcy  had  been  filed 
against  plaintiff  in  error  and  pending  the  adjudication,  on 
application,  a  receiver  was  appointed.  Defendant  in  error 
was  surety  on  the  bond  given  pursuant  to  an  order  of  court 
The  order,  after  reciting  that  the  appointment  was  necessary 
for  the  preservation  of  the  estate,  appointed  one  Coleman  and 
provided  "that  the  petitioning  creditor  file  a  bond  in  the  sum 
of  $5,000  as  provided  by  statute  before  said  receiver  shall 
take  posseSon  under  this  appointment."  Subsequently,  the 
adjudication  of  bankruptcy  was  denied  by  the  District  Court 
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and  on  appeal  the  order  denying  adjudication  was  affirmed 
by  the  United  States  Circuit  Court  of  Appeals  on  the  ground 
that  this  corporation  did  not  fall  within  the  class  which  under 
the  Act  could  be  thrown  into  bankruptcy.  In  re  T.  E.  Hill 
Co.,  148  Fed.  832.  The  petition  for  the  appointment  of  the 
receiver  was  also  subsequently  dismissed. 

While  the  United  States  Supreme  Court,  although  it  re- 
fused a  writ  of  certiorari  to  review  this  decision,  has  since 
then,  in  Friday  v.  Haul  &  Kane  Co.,  216  U.  S.  449,  held 
that  such  a  construction  company  may  be  proceeded  against 
in  bankruptcy,  nevertheless,  the  decision  of  the  Circuit  Court 
of  Appeals  is  res  adjudicaia  as  between  the  parties  to  the 
present  litigation.  It  is  therefore  immaterial  whether,  imder 
the  United  States  Supreme  Court  interpretation  of  the  Bank- 
ruptcy Statute,  an  adjudication  of  bankruptcy  would  or  would 
not  have  been  entered. 

The  sections  of  the  U.  S.  Bankruptcy  Act  involved  in  this 
case  are  as  follows : 

Sec.  2,  subsec  3 :  "appoint  receivers  or  the  marshals,  up- 
on application  of  parties  in  interest,  in  case  the  courts  shall 
find  it  absolutely  necessary,  for  the  preservation  of  estates,  to 
take  charge  of  the  property  of  bankrupts  after  the  filing  of 
the  petition  and  until  it  is  dismissed  or  the  trustee  is  quali- 
fied;" 

Sec.  3  e:  "Whenever  a  petition  is  filed  by  any  person 
for  the  purpose  of  having  another  adjudged  a  bankrupt,  and 
an  application  is  made  to  take  charge  of  and  hold  the  prop- 
erty of  the  alleged  bankrupt,  or  any  part  of  the  same,  prior 
to  the  adjudication  and  pending  a  hearing  on  the  petition,  the 
petitioner  or  applicant  shall  file  in  the  same  court  a  bond 
with  at  least  two  good  and  sufficient  sureties  who  shall  re- 
side within  the  jurisdiction  of  said  court,  to  be  approved  by 
the  court  or  a  judge  thereof,  in  such  sum  as  the  court  shall 
direct,  conditioned  for  the  payment,  in  case  such  petition  is 
dismissed,  to  the  respondent,  his  or  her  personal  representa- 
tives, all  costs,  expenses,  and  damages  occasioned  by  such 
seizure,  taking  and  detention  of  the  property  of  the  alleged 
bankrupt. 

If  such  petition  be  dismissed  by  the  court  or  withdrawn 
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by  the  petitioner,  the  respondent  or  respondents  shall  be  al- 
lowed all  costs,  counsel  fees,  expenses  and  damages  occasioned 
by  such  seizure,  taking  or  detention  of  such  property.  Coun- 
sel fees,  costs,  expenses  and  damages  shall  be  fixed  and  al- 
lowed by  the  court,  and  paid  by  the  obligors  in  such  bond." 

Sec.  69 :  "Possession  of  property,  (a)  A  Judge  may, 
upon  satisfactory  proof,  by  aflSdavit,  that  a  bankrupt  against 
whom  an  involuntary  petition  has  been  filed  and  is  pending 
has  committed  an  act  of  bankruptcy,  or  has  neglected  or  is 
neglecting,  or  is  about  to  so  neglect  his  property  that  it  has 
thereby  deteriorated  or  is  thereby  deteriorating  or  is  about 
thereby  to  deteriorate  in  value,  issue  a  warrant  to  the  marshal 
to  seize  and  hold  it  subject  to  further  orders.  Before  such 
warrant  is  issued  the  petitioners  applying  therefor  shall  enter 
into  a  bond  in  such  an  amount  as  the  judge  shall  fix,  with  such 
sureties  as  he  shall  approve,  conditioned  to  indemnify  such 
bankrupt  for  such  damages  as  he  shall  sustain  in  the  event 
such  seizure  shall  prove  to  have  been  wrongfully  obtained. 
Such  property  shall  be  released,  if  such  bankrupt  shall  give 
bond  in  a  sum  which  shall  be  fixed  by  the  judge,  with  such 
sureties  as  he  shall  approve,  conditioned  to  turn  over  such 
property,  or  pay  the  value  thereof  in  money  to  the  trustee, 
in  tibie  event  he  is  adjudged  a  bankrupt  pursuant  to  such  pe- 
tition." 

The  Supreme  Court  of  the  United  States,  under  the  power 
vested  in  it  by  the  Bankruptcy  Act  of  1898,  section  30,  has 
prescribed  a  form  of  bond,  Official  Forms  No.  9,  to  be  given 
when  the  marshal  is  directed  to  seize  and  hold  property. 
Such  a  bond  is  to  be  conditioned  on  indemnifying  "for  such 
damages  as  he  shall  sustain  in  the  event  such  seizure  shall 
prove  to  have  been  wrongfully  obtained."  No  form  is  pre- 
scribed by  the  Supreme  Court  for  use  when  a  receiver  is  ap- 
pointed, but  General  Order  No.  88  provides  that: 

"the  several  forms  annexed  to  these  general  orders  shall  be 
observed  and  used  with  such  alterations  as  may  he  neces- 
sary to  suit  the  circumstances  in  any  particular  case/' 

While  the  language  of  section  69  (a)  diflFers  from  that 
of  3  (e)  in  that  under  section  69  (a)  damages  caused  by  a 
seizure  proven  "to  have  been  wrongfully  obtained"  are  re- 
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coverable,  while  under  section  3  (e),  damages  occasioned  by 
the  seizure  are  recoverable  in  case  the  petition  is  dismissed, 
nevertheless,  as  the  appointment  of  the  receiver  and  the  war- 
rant to  the  marshal  are  aimed  to  accomplish  identically  the 
same  objects,  these  clauses  should,  if  possible,  be  given  the 
same  interpretation.  It  seems  clear  that  the  Supreme  Court 
was  of  this  opinion ;  otherwise  a  form  of  bond  to  be  given  un- 
der section  3  (e)  would  have  been  prescribed. 

As  we  have  held  in  T.  E.  Hill  Co.  for  use,  etc.  v.  Contrac- 
tors Supply  &  Equipment  Co.,  156  111.  App.  270,  a  case  grow- 
ing out  of  these  same  bankruptcy  proceedings,  there  is  no 
common  law  action  merely  because  of  having  secured  the  ap- 
pointment of  a  receiver  in  proceedings  which  are  subsequent- 
ly dismissed ;  malice  and  lack  of  probable  cause  are  essential. 

Section  3  (e)  therefore  creates  a  new  cause  of  action.  It 
provides  not  only  for  the  giving  of  a  bond  conditioned  on 
payment  of  costs  and  damages  if  the  petition  is  dismissed — 
and  irrespective  of  malice  or  probable  cause — but  it  also  pro- 
vides, apart  from  the  bond,  that  if  the  petition  be  dismissed, 
the  respondent  shall  be  allowed  his  costs  and  damages  oc- 
casioned by  the  seizure  and  that  they  shall  be  fixed  and 
allowed  by  the  court  and  paid  by  the  obligors  on  the  bond. 

The  first  question  that  suggests  itself  is  whether,  under  the 
language  of  section  3  (e),  the  costs  and  damages  must  be 
fixed  by  the  bankruptcy  court  before  an  action  can  be  main- 
tained on  the  bond. 

If  the  bond  required  by  the  court  had  been  expressly  con- 
ditioned upon  the  payment  of  such  damages  as  should  be 
fixed  and  allowed  by  the  court,  then  clearly  no  breach  thereof 
could  have  been  assigned  unless  the  bankruptcy  court  had 
first  allowed  the  damages. 

Such  was  the  rule  in  this  State  under  the  injunction  act 
in  force  since  1861  and  prior  to  the  express  provision  of  the 
act  of  1874  under  which  an  action  on  the  bond  can  be  main- 
tained without  first  having  the  damages  assessed  in  the  orig- 
inal proceeding.  Brownfield  v.  Brownfield,  58  HI.  152. 
But  this  and  other  decisions  are  based,  not  on  any  statutory 
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requirement,  but  on  the  express  language  of  the  bond.  Mix 
V.  Vail,  86  111.  40,  44-5. 

Neither  section  69  (a)  nor  the  form  of  bond  prescribed 
by  the  Supreme  Court  justifies  the  conclusion  that  such  allow- 
ance is  a  condition  precedent.  In  fact,  there  is  no  express 
statutory  provision  for  such  an  allowance  by  the  bankruptcy 
court  when  the  marshal  has  been  directed  to  seize  the  prop- 
erty. While  section  3  (e)  might  be  interpreted  to  require  a 
bond  so  conditioned  to  be  given,  nevertheless,  in  our  judgment 
and  in  view  of  section  69  (a)  this  is  neither  the  necessary  nor 
the  better  interpretation  thereof.  In  any  event,  such  a  bond 
was  not  required  in  this  case  and,  whether  the  instrument  ex- 
ecuted be  called  a  statutory  or  a  common  law  bond,  the  court 
would  not  be  justified,  for  the  better  protection  of  the  surety, 
to  insert  therein,  or  to  imply  therefrom,  an  additional  condi- 
tion to  its  enforcibility.  It  follows  therefore  that,  while 
under  section  8  (e),  the  District  Court  could  have  assessed  the 
damages  sustained  upon  the  dismissal  of  the  proceedings,  the 
parties  could  likewise,  independently  thereof,  enforce  this 
bond. 

It  is,  however,  urged  that  the  order  for  the  seizure  in  this 
case  was  not  wrongfully  obtained  inasmuch  as  the  court  had 
jurisdiction  of  the  parties  and  the  subject-matter  and  had 
not  been  imposed  upon  by  any  malice  or  fraud  or  lack  of 
probable  canse  on  the  part  of  the  petitioners. 

It  is  and  it  must  be  conceded  that  if  the  bond  given  in  this 
case  had  been  conditioned  according  to  the  language  of  sec- 
tion 3  (e),  to  indemnify  the  obligee  "for  all  damages  oc- 
casioned by  the  seizure  of  the  property  in  case  the  petition 
be  dismissed"  it  would  have  been  enforcible,  regardless  of 
the  petitioner's  good  faith;  but  it  is  urged  that  as  the  con- 
dition in  the  bond  now  sued  upon  is,  in  the  language  of  sec- 
tion 69,  to  indemnify  the  obligee  "for  such  damages  as  it  shall 
sustain  in  the  event  such  seizure  shall  prove  to  have  been 
wrongfully  obtained,"  it  cannot  be  enforced  merely  because 
the  petition  has  been  dismissed ;  that  the  words  "wrongfully 
obtained,"  mean  that  the  order  must  have  been  obtained 
through  some  fraud  or  imposition  upon  the  court  or  with 
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malice  and  without  probable  cause;  that  the  object  of  the 
statute,  at  any  rate  of  69  (a)  is,  not  to  give  a  new  cause  of 
action,  not  to  make  a  petitioner  seeking  such  an  order  act  at 
his  peril,  but  to  afford  to  the  respondent  additional  security, 
in  the  shape  of  a  bond,  for  his  common  law  remedy  when  a 
seizure  has  been  made,  under  an  order  of  court  obtained 
maliciously  and  without  probable  cause. 

If  section  69  (a)  stood  alone,  there  would  be  much  force 
in  this  contention;  but  in  the  light  of  section  3  (e),  and  in 
view  of  the  common  purpose  of  both  sections,  the  words 
"wrongfully  obtained"  in  section  69  (a)  are  to  be  given  a 
broader  interpretation  so  as  to  include  the  securing  of  an 
order  of  seizure  which  shall  ultimately  be  held  to  be  so  erro- 
neous as  to  require  the  dismissal  of  the  petition.  The  two  sec- 
tions will  thus  provide  for  the  same  kind  of  a  bond. 

If  this  be  the  correct  interpretation  of  section  69  (a)  the 
same  meaning  must  be  attributed  to  these  words  in  the  form 
of  bond  prescribed  by  the  Supreme  Court.  And  as  the  pres- 
ent bond  was  given  pursuant  to  the  general  orders  of  that 
court  that  the  prescribed  forms  should  be  observed  with  such 
alterations  as  may  be  necessary  to  suit  the  circumstances,  no 
different  meaning  can  be  placed  upon  this  clause  in  the  bond 
here  in  question,  which  differs  from  that  prescribed  for  sec- 
tion 69  (a),  by  substituting  the  word  receiver  for  marshal. 

Under  the  final  decision  of  the  Circuit  Court  of  Appeals 
the  order  appointing  the  receiver  must  be  held  to  have  been 
wrongfully  obtained. 

The  court  refused  to  hold  as  requested  by  plaintiff: 

"That  where  a  receiver  is  appointed  in  a  bankruptcy  pro- 
ceeding, without  the  consent  of  the  alleged  bankrupt,  or  the 
person  whom  it  is  sought  in  such  proceeding  to  have  adjudi- 
cated a  bankrupt,  and  where  the  proof  shows  that  the  petition 
in  bankruptcy  is  dismissed,  it  is  conclusive  proof  that  the 
appointment  of  a  receiver  in  such  proceeding  was  not  justi- 
fied, and  the  seizure  of  property  of  the  alleged  bankrupt  by 
such  receiver  was  wrongfully  obtained." 

Defendant  contends  that  this  finding  is  not  applicable  to 
the  facts  inasmuch  as  the  alleged  bankrupt  did  not  actively 
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object  to  the  appointment  of  the  receiver  or  move  at  once  to 
set  aside  the  order.  We  are,  however,  satisfied  from  the  evi- 
dence that  it  in  no  respect,  at  any  time,  consented  to  any  of 
the  proceedings  and  therefore  the  court  erred  in  refusing  to 
hold  this  proposition  of  law. 

It  is,  however,  urged  that  inasmuch  as  the  plaintiflF  in  error 
made  a  voluntary  assignment  for  the  benefit  of  its  creditors 
some  two  months  after  the  order  appointing  the  receiver,  and 
inasmuch  as  the  bond  in  question  is  conditioned  on  indem- 
nifying the  obligee  for  its  damages,  no  damages  suffered  after 
the  appointment  of  the  assignee  can  be  considered. 

If  the  Hill  Company  had  sold  all  of  its  interest  in  the  prop- 
erty to  a  stranger,  there  would  be  much  force  in  this  conten- 
tion inasmuch  as  it  could  suffer  no  damages  after  such  a  sale; 
it  is  otherwise,  however,  in  the  case  of  an  assignment  for  the 
benefit  of  creditors.  The  assignor  retains  an  interest  in  its 
property;  notwithstanding  the  assignment  it  remains  liable 
for  its  debts;  after  their  payment  the  remaining  property 
is  to  be  returned  to  it.  The  wrongful  detention  of  its  prop- 
erty after  the  voluntary  assignment  is  therefore  a  damage 
to  it  within  the  meaning  of  the  word  as  used  in  this  bond,  in 
depriving  it  of  the  opportunity,  through  loss  of  the  rental 
value,  of  having  its  assignee  increase  the  fimd  for  its  creditors 
and  ultimately  for  it. 

Plaintiff  in  error  was,  therefore,  entitled  to  recover  all  of 
its  damages  not  exceeding  the  penalty  of  the  bond.  As  these 
greatly  exceeded  the  penalty,  the  judgment  in  favor  of  de- 
fendant rendered  by  the  trial  judge  to  whom  the  case  was 
submitted  without  a  jury  will  be  reversed  and  judgment  en- 
tered here  in  favor  of  plaintiff  for  $5,000  debt  and  $5,000 
damages. 

Reversed  and  judgment  here. 
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Lizzie  McGurton,  Appellee,  v.  Monarch  Electric  &  Wire 

Company,  Appellant. 

Gen.  No!  15,065. 

BiASTEB  AND  SERVANT — what  essential  to  recover  for  injuries  sustained 
while  cleaning  machinery.  In  order  that  a  servant  may  recover  for  an 
injury  suBtained  while  cleaning  machinery  in  pursuit  of  his  ordinary 
duties  it  is  essential  that  it  be  established  (1)  that  to  clean  such  ma- 
chine was  dangerous,  (2)  that  such  danger  was  known  to  the  master 
and  (3)  that  it  was  not  known  to  the  servant. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Mabcus  Kavanaoh,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1008.  Reversed. 
Opinion  filed  October  21,  1910. 

F.  J.  Canty  and  R.  J.  Folonie^  for  appellant 
Joseph  P.  Fames  and  Geobge  F.  Gorman^  for  appellee. 

Mr.  Presiding  Justice  Mack  delivered  the  opinion  of 
the  court 

This  is  an  appeal  by  the  defendant  from  a  judgment  for 
$1,000  rendered  in  favor  of  the  plaintiff  for  personal  injuries. 
Two  former  verdicts  for  $1,500  each  in  favor  of  the  plaintiff 
had  been  set  aside  and  new  trials  granted.  Under  these  cir- 
oumstanees,  we  should  be  loath  to  reverse  this  judgment 
based  on  a  third  verdict  in  her  favor  if  there  were  any  evi- 
dence under  which  it  could  be  sustained.  In  our  judgment, 
however,  no  case  has  been  proven  against  the  defendant 

The  facts  are  simple  and,  as  the  defendant  introduced  no 
evidence,  there  is  no  controversy  in  regard  to  them. 

Plaintiff,  a  mature  and  experienced  woman,  had  been  em- 
ployed by  defendant  on  so-called  braider  machines  for  three 
to  four  weeks,  after  having  worked  elsewhere  on  similar  ma- 
chines. These  machines  were  used  to  insulate  copper  wires. 
She  had  charge  of  eleven  of  them,  all  in  a  row  on  a  table  three 
or  four  feet  high,  operated  by  power  transmitted  through  a 
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shaft.  The  power  was  connected  with  each  machine  by  means 
of  a  lever ;  to  start  the  machine,  it  was  necessary  to  raise  the 
lever  and  then  to  push  it.  On  the  day  in  question,  while  the 
main  shaft  was  in  operation,  only  three  of  the  eleven  machines 
were  running.  Plaintiff  pursuant  to  directions  of  the  fore- 
man, was  cleaning  the  other  eight  which  had  been  disconnect- 
ed and  stopped.  She  had  finished  seven  and  was  working 
on  the  eighth,  when  it  started  to  run,  thereby  seriously  in- 
juring one  of  her  fingers.  There  is  no  direct  evidence  what- 
soever as  to  what  caused  the  machine  to  start.  No  one  but 
the  plaintiff  was  anywhere  near  it.  She  testified  that  she  did 
not  start  it.  It  therefore  either  started  automatically  because 
it  was  out  of  order  or  plaintiff  unintentionally  started  it. 
There  is  however  not  the  slightest  proof  that  it  was  in  any 
respect  out  of  order,  and  on  the  evidence,  no  jury  would  have 
been  justified  in  so  finding.  There  is  therefore  no  evidence 
of  any  negligence  on  the  part  of  defendant  unless  it  be,  as 
plaintiff  claims,  in  directing  the  machine  to  be  cleaned,  not  at 
the  usual  time  between  12  and  1  o'clock  on  Saturday,  after  the 
power  that  operated  the  main  shaft,  had  been  stopped,  but  at 
10  o'clock  while  the  power  was  on. 

The  count  on  which  plaintiff  relies  is  as  follows: 

"Plaintiff  avers  that  defendant  on  the  day  and  year  last 
aforesaid  required  of  plaintiff  that  she  clean  out  from  said 
braider  material  which  had  accumulated  therein  and  utterly 
failed  and  negl^ted  to  warn  plaintiff  of  the  danger  of  so 
doing  and  in  disregard  of  its  duty  in  that  behalf  failed  and 
neglected  to  turn  off  or  stop  the  power  with  which  said 
braider  was  connected  while  she  was  so  doing ;  that  the  plain- 
tiff while  then  and  there  cleaning  said  braider  as  defendant 
had  directed,  and  while  working  with  all  due  care  and  caution 
for  her  own  safety,  was  then  and  there,  by  reason  of  the 
negligence  of  the  defendant  in  failing  to  turn  off  or  stop  said 
power  at  that  time  and  in  failing  to  warn  plaintiff  of  said 
danger,  greatly  injured  in  her  person  by  said  braider,  that  is, 
her  left  hand  was  caught  in  the  machinery  of  said  braider  and 
one  of  the  fingers  thereof  completely  severed." 

To  sustain  this  count  plaintiff  must  prove  (1)  that  to  clean 
out  the  machine  at  that  time  was  dangerous;  (2)  that  this 
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danger  was  known  to  defendant,  and  (3)  that  it  was  not 
known  to  plaintiff.  The  contention  that  proof  of  a  custom  to 
clean  the  machine  after  the  power  was  stopped  is  in  itself 
sufficient  proof  that  it  was  dangerous  and  that  defendant 
knew  that  it  was  dangerous  to  clean  it  at  other  time^,  cannot 
be  maintained.  The  power  in  the  main  shaft  could  not  be 
transmitted  to  the  machine  without  the  intervening  acts  of 
raising  and  pushing  the  lever.  There  was  no  inherent  danger 
in  cleaning  the  stopped  machine.  The  only  danger  to  any 
one,  either  cleaning  or  in  any  manner  handling  the  machine, 
while  the  main  shaft  was  running,  would  arise,  if  by  some 
human  agency  or  because  of  some  defect,  this  power  was 
transmitted  to  the  machines.  But  this  danger  while  known 
to  defendant,  was  equally  known  to  plaintiff.  Both  knew 
that  if  the  machine  started  while  she  was  cleaning  it,  there 
was  danger.  Neither  knew  anything  and  there  was  nothing 
proven  that  could  give  rise  to  an  apprehension  that  the 
stopped  machine  would  start  without  some  act  intentional  or 
otherwise  of  plaintiff,  in  raising  the  lever. 

The  mere  failure  to  turn  off  the  power  is  therefore  in  no 
sense  the  cause  of  the  injury;  the  order  to  clean  the  stopped 
machine  while  the  power  was  on  the  main  shaft  is  not  shown 
to  have  been  either  negligent  or  in  any  manner  a  dereliction 
of  any  duty  owing  the  plaintiff  from  the  defendant 

This  is  one  of  those  sad  cases  that,  under  modem  legisla- 
tion in  many  jurisdictions,  are  compensated  for  on  the  theory 
that  the  business  rather  than  the  employe  must  stand  the 
risk  of  accidental  injuries  or  even  of  injuries  due  in  some 
measure  to  an  employe's  negligence.  The  rule  of  the  com- 
mon law  however  is  otherwise  and  it  is  our  duty  to  apply  it 
to  the  facts  in  the  case. 

The  judgment  will  therefore  be  reversed- 

'  Reversed. 
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Annie  Goldstein,  Appellee,  v.  City  of  Chicago,  Appellant. 

Gen.  No.  16,939. 

PBAcnCE — when  certificate  that  f?alidity  of  municipal  ordinance  w 
involved  ineffectual  to  tcork  transfer  of  appeal  to  Supreme  Court.  Such 
a  certificate  made  not  only  after  the  judgment  term  at  which  the  appeal 
was  prayed  and  allowed  but  after  the  appeal  bond  waa  approTed  and 
filed  in  the  trial  court  and  the  transcript  of  the  record  filed  in  the 
Appellate  Court  is  ineffectual  to  work  a  tranafer  of  such  appeal  to  the 
Supreme  Court. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John  Gib- 
bons, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1909.    Motion  denied.    Opinion  filed  October  28,  191QL 

Edwabd  J.  Bbundaqe,  for  appellant 

W.  S.  Johnson  and  H.  M.  Piebce,  for  appellee. 

Mb.  Pbesidino  Justice  Mack  delivered  the  opinion  of 
the  court. 

The  motion  to  transfer  this  cause  to  the  Supreme  Court 
is  based  upon  two  grounds : 

1st.  That  the  validity  of  a  statute  is  involved. 

We  find  however  no  justification  for  this  claim  in  the 
record. 

2nd.  That  the  trial  judge  has  certified  in  accordance  with 
section  118  of  the  Practice  Act  that  the  validity  of  a  munic- 
ipal ordinance  is  involved,  and  that  in  his  opinion,  the 
public  interest  requires  the  transfer. 

Under  section  102  of  the  Practice  Act  we  are  empowered 
to  transfer  the  cause  in  the  event  that  we  find  and  adjudge 
that  the  case  was  wrongfully  appealed  to  this  court. 

If  the  trial  judge  had  given  this  certificate  before  the  ap- 
peal to  this  court  had  been  perfected,  we  could  adjudge  that 
the  case  had  been  wrongfully  appealed;  but  the  certificate 
herein  was  made  not  only  after  the  judgment  term  at  which 
the  appeal  was  prayed  and  allowed,  but  after  the  appeal  bond 
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was  approved  and  filed  in  the  trial  court  and  the  transcript 
of  the  record  filed  in  this  court.  In  the  absence  of  such  a 
certificate,  the  appeal  was  properly  and  not  wrongfully 
prayed  to  this  court.  The  execution  of  this  certificate  there- 
after would  not  justify  an  adjudication  that  the  appeal  had 
been  wrongfully  taken. 

Motion  denied. 


Charles  Leibnow^  Appellee,  v.  Wisconsin  Lime  &  Cement 

Company,  Appellant. 

Gen.  No.  15,064. 

1.  Master  and  sebyant — ohUgaiiona  of  former.  It  is  the  dntj  of 
a  master  to  exercise  reasonable  care  to  furnish  to  the  servant  a  reason- 
ably safe  place  to  work  and  the  same  rule  obtains  with  respect  to  fur- 
nishing the  servant  with  implements  and  appliances  wherewith  he  is 
to  do  his  work. 

2«  Master  aitd  sebvant — what  does  not  excuse  former  from  per- 
formance of  obligations.  The  obligations  of  the  master  with  reference  to 
the  furnishing  of  a  safe  place  to  work  and  safe  appliances  are  not  re- 
lieved bj  the  fact  that  the  servant  injured  as  well  as  other  servants 
had  themselves  undertaken  to  add  to  the  safety  of  such  place  and  ap- 
pUanoes. 

3.  Masteb  and  sebvant — when  doctrine  of  assumed  risk  does  not 
^pply-  The  doctrine  of  assumed  risk  does  not  operate  to  defeat  a  re- 
covery unless  it  is  established  that  the  servant  understood  and  realized 
the  danger  which  resulted  in  his  injury. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Ck)urt 
of  Cook  county;  the  Hon.  WnxABD  M.  MoEwen,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Affirmed. 
Opinion  filed  October  21,  1910. 

Statement  by  the  Court.  Liebnow,  the  plaintiflF,  was  in 
the  employ  of  the  Wisconsin  Lime  &  Cement  Company,  the 
defendant,  to  drive  a  team  and  large  box  wagon  used  to  haul 
lime  and  cement.  Plaintiff  had  been  working  as  a  teamster  in 
Chicago  for  four  or  five  years  continuously,  before  he  started 
Vol.  cLvn. — ^18, 
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working  for  defendant  He  began  working  for  the  defendant 
on  July  18,  1906,  at  half  past  six  o'clock  in  the  morning. 
Fred  Troester,  defendant's  foreman,  then,  from  among  several 
like  wagons,  pointed  out  a  wagon  which  he  told  plaintiff  to 
take  and  he  also  showed  plaintiff  a  team  which  plaintiff  was 
to  use.  Plaintiff  hitched  the  team  to  the  wagon  and  drove 
to  a  railway  car  containing  lime  and  from  that  car  he,  with 
the  aid  of  others  there,  loaded  his  wagon  with  lime.  He  then 
drove  a  distance  of  about  a  mile,  where  he  unloaded  his  wagon 
with  a  shovel  and  delivered  the  lime.  Thereafter  he  drove 
back  and  stopped  in  front  of  defendant's  office,  where  he  ex- 
pected to  get  an  order  for  his  load.  By  this  time  it  was 
about  eleven  o'clock  in  the  forenoon.  In  connection  with 
getting  off  the  wagon  plaintiff  was  injured  and  for  that  in- 
jury he  brought  this  suit.  In  a  trial  by  jury  he  recovered 
a  judgment  for  $225i),  from  which  this  appeal  is  prosecuted 
by  the  defendant. 

The  wagon  was  equipped  with  what  is  known  as  a  hinged 
seat.  This  seat  was  at  the  front  of  the  wagon  and  came  out  to 
the  dash-board.  A  foot-board,  upon  which  to  place  the  feet, 
projected  out  in  front  of  the  box  of  the  wagon  and  was  about 
ten  inches  wide.  The  seat  was  not  as  wide  as  the  wagon  box 
and  stood  up  about  eighteen  inches  above  same,  in  the  center 
of  the  width  thereof,  and  was  about  two  or  two  and  a  half 
feet  long,  that  is,  it  was  only  sufficient  to  seat  one  person. 
Two  upright  standards,  about  two  feet  apart,  were  fastened 
to  the  front  end  of  the  box.  On  the  top  of  each  one  of  these 
two  standards  a  piece  of  wood  or  iron  was  attached  which  pro- 
jected back  into  the  wagon  at  right  angles  from  the  standard. 
Upon  each  of  these  horizontal '  pieces  was  placed  another 
like  horizontal  piece.  The  upper  and  the  lower  pieces  were 
connected  by  a  bolt  hinge  at  their  front  ends.  Then  two  leaf 
springs  were  fastened  upon  the  upper  pieces  and  thereupon 
was  fastened  the  seat.  Thus  the  hinged  seat,  capable  of  be- 
ing tipped  forward,  was  constructed.  The  evidence  is  that 
these  hinge  seats  were  in  common  use  and  one  of  plaintiff's 
witnesses  testified  that  he  had  known  of  them  for  over  ten 
years  and  that  they  were  the  seats  for  coal  wagons  and  lime 
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wagons.  It  also  appears"  that  the  hinges  and  everything 
about  the  seats  were  in  plain  sight  and  that  all  the  defendant's 
wagons  were  equipped  with  these  seats. 

The  wagon  plaintiff  obtained  for  driving,  different  from 
the  other  wagons  of  the  defendant,  had  attached  to  the  seat 
what  the  witnesses  called  a  3-bow  canopy,  or  top  for  shading 
the  driver.  Plaintiff  testified  that  when  the  wagon,  vnth  the 
shade  upon  it,  was  assigned  to  him,  he  regarded  himself  as 
being  especially  fortunate.  This  canopy  was  held  up  by  the 
middle  one  of  the  three  bows  thereof  being  attached  directly 
to  the  seat — one  on  each  side.  The  front  and  back  bows 
were  attached  to  the  middle  bow  at  a  point  about  six  or  eight 
inches  above  the  seat.  The  canopy  was  so  attached  to  the 
seat  as  to  be  adjustable  and  the  driver  could  move  it  forward 
or  back  into  any  position  he  desired. 

It  is  admitted  in  the  record  that  when  the  wagons  with 
these  hinge  seats  are  bought  in  the  market  they  come  to  the 
purchaser  vnthout  any  device  or  contrivance  to  prevent  their 
being  at  all  times  swung  freely  on  their  hinges  and  tipped 
over  toward  the  front. 

As  plaintiff  was  in  the  act  of  alighting  in  front  of  defend- 
ant's office,  he,  according  to  his  own  testimony,  in  stepping 
down  placed  first  one  foot  upon  the  wheel  and  then  the  other 
foot  upon  the  whiffle-tree  or  evener  and  as  he  was  putting  his 
foot  upon  the  whiffle-tree  "the  horses  made  a  little  jerk" 
and  the  seat  and  canopy  tipped  forward  so  that  the  canopy 
struck  the  horses  and  they,  being  frightened,  started  run- 
ning and  dragged  him  about  fifty  feet  when  he  dropped  to 
the  ground;  that  in  getting  down  he  had  hold  of  the  seat 
box  with  one  hand  and  of  the  foot-board  with  the  other  and 
that  he  did  not  touch  the  canopy  at  all  before  it  fell  forward. 

In  contradiction  of  the  plaintiff's  version  of  the  occurrence 
defendant  produced  a  written  statement  signed  by  plaintiff 
September  5,  1905,  and  called  as  a  vntness  one  Briggs,  the 
only  eye  witness,  who  was  in  defendant's  employ  at  the  time 
of  the  occurrence  but  not  when  he  testified.  In  the  statement 
plaintiff  says:  "I  drove  up  in  front  of  the  office,  put  my 
lines  around  the  end  of  seat,  grabbed  hold  of  the  top,  swung 


276  Appellate  Couets  of  Illinois. 

Leibnow  v.  WiBoonsin  L.  k  G.  Co.,  157  111.  App.  273. 

to  the  wheel  with  one  foot  and  just  as  I  was  about  to  step  to 
the  ground  this  top  and  seat,  which  was  on  hinges,  fell 
forward  over  the  front  of  wagon  and  top  struck  the  horses, 
making  them  run  away  *  *  *.  If  they  had  told  me  that 
this  seat  was  on  hinges,  so  that  it  could  be  doubled  over  the 
front  of  the  wagon,  I  would  not  have  put  my  weight  on  it  so 
as  to  pull  it  over  where  it  struck  the  horses."  The  witness 
Briggs  testified  that  when  plaintiif  got  off.  the  wagon  he 
caught  hold  of  the  canopy  with  his  left  hand  and  swung 
around  to  get  off  and  that  the  seat  tipped  forward  and 
struck  the  horses  by  reason  of  plaintiff's  taking  hold  of  the 
canopy. 

Plaintiff  testified  that  before  the  accident  he  did  not  know 
the  seat  was  a  hinged  seat ;  that  he  had  made  no  examination 
of  the  wagon  or  of  the  seat ;  that  it  appeared  to  him  as  if  the 
seat  was  solid  and  fastened ;  that  he  knew  nothing  about  any 
hinge  seat.  From  the  evidence  of  other  employes  of  the  de- 
fendant and  of  the  defendant's  foreman  it  appears  that  the 
seat  had  tipped  forward  on  previous  occasions,  of  which  fact 
the  foreman  was  aware,  and  that  in  order  to  prevent  this  seat 
with  the  canopy  tipping  forward  it  had  been  tied  or  fastened 
with  straps,  by  other  employes  when  using  this  wagon.  One 
employe  testified  the  foreman  had  once,  previous  to  this  acci- 
dent, told  him  he  better  fasten  it  with  straps  or  he  might  have 
an  accident 

F.  J.  Canty  and  J.  0.  M.  Clow,  for  appellant 

F.  W.  Jaros  and  Francis  J.  Woolley,  for  appellee. 

Mr.  Justice  Chytraus  delivered  the  opinion  of  the  court 
It  is  the  duty  of  the  master  to  exercise  reasonable  care 
to  furnish  the  servant  with  a  reasonably  safe  place  in  which 
to  work.  Hess  v.  Rosenthal,  160  111.  621;  Metcalf  Co.  v. 
Nystedt,  203  111.  333.  The  same  rule  obtains  with  reference 
to  furnishing  the  servant  with  the  implements  and  appliances 
wherewith  he  is  to  do  his  work.  We  think  that  when  the 
hinge  seat  here  involved  had  the  canopy  attached  and  was 
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at  the  same  time  unfastened  it  was  not  a  reasonably  safe 
implement  or  appliance.  When  the  seat  was  in  that  condition 
the  very  thing  that  did  happen  was  likely  to  happen  at  any 
moment.  The  foreman,  plaintiff's  superior,  testified  that  for 
three  years  he  drove  this  same  wagon  that  plaintiff  drove; 
that  while  he  was  driving  the  wagon  the  seat  tipped  over 
him  once  because  he  "caught  hold  of  it"  and  he  then  tied  it 
with  a  string  or  strap  and  thereafter  drove  the  wagon  with 
the  seat  so  tied.  In  other  words,  he  tied  the  seat  to  make  it 
safe.  This  was  clearly  a  recognition  that  without  being  fast- 
ened the  seat  was  not  safe.  In  the  case  of  plaintiff  it  was 
the  master's  duty  to  make  the  seat  safe  for  the  plaintiff;  it 
was  a  neglect  of  the  master's  duty  not  to  do  so.  The  fact  that 
other  employes  had,  for  themselves,  fastened  their  seats  can- 
not be  regarded  as  having  the  slightest  bearing  in  exoner- 
ation of  defendant.  Under  the  circumstances  of  this  case 
such  custom,  if  it  were  a  custom,  did  not  relieve  the  master 
of  the  duty  to  furnish  this  plaintiff  with  a  reasonably  safe 
implement  with  which  to  do  his  work.  Another  employe  of 
defendant  who  testified  had  two  experiences  in  having  this 
same  seat  tip  over  while  unfastened.  Once  it  was  tipped  over 
by  a  gust  of  wind  and  the  other  time  becaTuse,  as  he  testified, 
he  made  a  "mistake"  and  "grabbed  it"  and  it  came  forward. 
As  put  by  this  witness,  the  seat  "needed  a  strap  on,  whenever 
it  had  a  canopy  top  on." 

True,  the  condition  of  the  seat  was  readily  ascertainable 
upon  inspection  for  the  hinges  were  in  plain  sight  and,  un- 
doubtedly, after  using  the  wagon  a  short  period  the  driver, 
plaintiff,  would  have  realized  tiie  situation  and  possible  dan- 
gers; but,  upon  the  evidence,  we  cannot  say  that,  before  h^ 
was  injured,  he  understood  and  realized  the  danger  so  as  to 
charge  him  with  having  assumed  the  danger  or  with  con- 
tributory negligence.  It  was,  as  stated,  the  master's  duty  to 
furnish  a  reasonably  safe  implement  and  it  was  not  the 
servant's  duty  to  make  any  inspection  to  ascertain  whether 
the  implement  was  safe. 

It  is  immaterial  whether  the  accident  happened  accord- 
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ing  to  the  plaintiff's  version  in  testifying  or  according  to 
the  version  of  the  witness  Briggs. 

We  are  convinced,  not  only  by  the  dictates  of  common 
sense  but  by  the  experience  of  others  detailed  in  the  evidence, 
that  the  unfastened  seat  with  a  canopy  or  top  was  an  un- 
safe contrivance  and  we  can  arrive  at  no  conclusion  other 
than  that  defendant  failed  in  its  duty  to  exercise  reasonable 
care  to  furnish  its  servant  with  a  reasonably  safe  implement 
with  which  to  do  his  work,  when  it  furnished  him  with  the 
wagon  and  seat  in  question.    The  judgment  will  be  affrmed. 

AffirmecL 


Robert  W.  Sunasack,  Appellant,  v.  Maud  W.  Morey,  Ap- 
pellee. 

Gen.  No.  15,070. 

1.  Landlord  and  tenant — when  farmer  not  Uable  for  injvries  sue- 
tained  from  sewer  gas.  The  rule  of  caveat  emptor  applies  when  a  con- 
tract of  letting  is  entered  into.  In  order  that  a  tenant  may  recover 
for  injuries  sustained  hy  reason  of  the  presence  of  sewer  gas  in  demised 
premises  that  fact  must  be  known  to  the  lessor  and  unknown  to  the 
lessee,  at  the  time  of  the  letting,  and  the  defect  be  latent  so  as  not 
to  be  discoverable  upon  examination  of  the  premises  by  the  lessee  be- 
fore entering  into  the  contract. 

2.  Landlohd  and  tenant — representations  as  to  condition  of  premises 
when  letting.  Representations  by  the  landlord  as  to  conditions  of  prem- 
ises in  respect  of  which  conditions  the  lessee  has  the  same  opportunity 
for  observation  and  examination  as  the  lessor,  afford  no  ground  for 
action,  unless  by  some  artifice  the  lessor  prevents  examination  as  to 
the  conditions  concerning  which  the  representations  are  made. 

3.  Action,  cause  of — false  representations  as  to  hidden  defect.  False 
representations  made  .wittingly  of  a  hidden  or  concealed  defect,  undis- 
coverable  by  any  reasonable  inspection  or  examination  by  him  to  whom 
the  representation  is  made,  is  the  wrong  upon  which  an  action  may  be 
predicated. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  E.  Heard,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1008.  Affirmed.  Opinion  filed 
October  21,  1010. 
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W.  P.  Black  and  A.  B.  Chilcoat,  for  appellant 

E.  P.  Langwoethy  and  Joseph  W.  Ebbant,  for  appellee. 

Me.  Justice  Chyteatjs  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  by  a  lessee  against  his  lessor, 
for  damages  claimed  to  have  been  sustained  by  reason  of  the 
presence  of  sewer  gas  in  the  leased  premises.  At  the  close  of 
the  plaintiff's  case  the  trial  judge  peremptorily  instructed 
the  jury  to  return  a  verdict  for  the  defendant  and  upon  a 
verdict  accordingly  returned  a  judgment  for  the  defendant 
was  rendered.  The  plaintiff  prosecutes  this  appeal  to  pro- 
cure a  reversal  of  that  judgment. 

This  case  was  before  this  court  in  Sunasack  v.  Morey, 
98  111.  App.  505.  A  judgment  of  the  trial  court  which 
sustained  a  demurrer  to  the  declaration  and  disposed  of  the 
case  was  then  affirmed.  An  appeal  to  the  Supreme  Court 
was  prosecuted  from  that  judgment  of  affirmance  and  that 
court  reversed  the  judgment  and  remanded  the  case  to  the 
trial  court  with  directions  that  the  demurrer  be  overruled 
and  that  the  case  proceed  accordingly.  Sunasack  v.  Morey, 
196  111.  569. 

The  case  has  since  been  tried  upon  a  declaration  contain- 
ing four  counts.  An  amended  declaration,  filed  January  27, 
1900,  contains  two  of  these  counts  and  two  additional 
counts  were  filed  on  March  24,  1900. 

There  were  originally  two  defendants,  Mrs.  Lydia  J. 
Morey  and^Miss  Maud  W.  Morey;  but  Mrs.  Morey  died  and 
the  suit  was  discontinued  as  to  her. 

All  the  counts  may  for  present  purposes  be  regarded  as 
alike.  Inter  alia^  plaintiff  sets  up  ownership  of  and  posses- 
sion in  the  defendants,  on  April  17,  1896,  of  certain  property 
in  Chicago  whereupon  there  was  a  three-story  brick  build- 
ing. This  is  followed  by  an  averment  that  it  "then  and 
there  became  and  was  the  duty  of  the  defendants  to  keep 
their  said  building  in  good  and  safe  repair  and  condition, 
and  more  particularly  the  sewer  and  plumbing  connected 
therewith.    So  that  the  same  should  be  kept  free  from  sewer 
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gas,"  in  order  that  tenants  rightfully  therein  might  not  be 
subjected  to  danger  or  hazard  by  sewer  gas.  Then  follows  an 
averment  of  breach  of  duty  that  yet  the  defendants  in  utter 
disregard  of  that  duty,  on  the  last  mentioned  date  negligently 
suffered  and  permitted  the  sewer  and  plumbing  connected 
with  the  building  to  be  and  remain  in  a  bad  and  unsafe  con- 
dition for  tenants  to  dwell  in  on  accpunt  of  sewer  gas  es- 
caping therein,  and  by  a  further  averment  that  all  of  this  was 
well  known  to  the  defendants  "or,  by  the  use  of  ordinary  care 
on  their  part,  should  have  been  known  by  them"  and  was 
unknown  to  the  plaintiff,  previous  to  his  leasing  the  premises. 
It  is  then  further  averred  that  "on,  to  wit,  the  17th  day  of 
April,  1896,"  after  defendants  had  "assured"  plaintiff  that 
the  first  floor  of  said  three-story  brick  building  was  "free 
from  sewer  gas  and  that  it  was  in  a  good  and  healthy  con- 
dition to  live  in,"  the  plaintiff  leased  the  first  floor  by  a 
written  lease,  to  be  used  as  a  barber  shop  by  him  and  as  a 
dwelling  place  for  himself  and  his  family,  and  that,  soon 
after  taking  possession  and  moving  in,  plaintiff  discovered 
that  sewer  gas  was  escaping  into  his  premises  and  that  he 
was  in  various  ways  injured  and  greatly  damaged  by  such 
sewer  gas. 

From  the  evidence  it  appears  that  by  an  indenture  of 
lease,  dated  March  81,  1896,  the  plaintiff  leased  from  Maud 
W.  Morey  the  first  floor  for  the  purposes  mentioned  for  a 
term  from  May  1,  1896,  to  April  30,  1897.  Among  the 
provisions  contained  in  the  lease  are  the  following : 

** Second.  That  he  [plaintiff]  has  examined,  and  knows 
the  condition  of  said  premises  and  has  received  the  same  in 
good  order  and  repair,  except  as  herein  otherwise  specified, 
and  that  no  representations  as  to  the  condition  or  repair 
thereof  have  been  made  by  the  party  of  the  first  part  [Maud 
W.  Morey]  or  the  agent  of  said  party,  prior  to  or  at  the  exe- 
cution of  this  lease,  that  are  not  herein  expressed  or  indorsed 
hereon;  and  that  he  will  keep  said  premises  in  good  repair 

*  *  *  and  will  keep  said  premises  and  appurtenances 
including  catch  basin,  vaults  and  adjoining  alleys,  in  a  clean 
and  healthy  condition,    according  to   the   city   ordinances, 

*  *     *     during  the  term  of  this  lease  at  his  own  expense 
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"Third.  That  the  party  of  the  first  part  shall  not  be  liable 
for  any  damage  occasioned  by  failure  to  keep  said  premises 
in  repair  and  shall  not  be  liable  for  any  damage  done  or  oc- 
casioned by  or  from  plumbing,  gas,  water,  steam,  or  other 
pipes,  or  sewerage,  or  the  bursting,  leaking  or  running  of  any 
cistern,  tank,  wash-stand,  water-closet  or  waste-pipe  in,  above, 
upon  or  about  said  building  or  premises." 

Plaintiff  testified  that  he  first  examined  the  store  floor 
about  the  middle  of  April,  1896,  at  which  time  it  was  oc- 
cupied by  Irving  &  Swanwick  as  a  real  estate  office.  He  then 
moved  into  the  premises  and  for  a  period  of  about  fifteen 
days  he  occupied  one  half  of  the  store,  that  is,  one  side,  and 
conducted  a  barber  shop  there,  while  the  real  estate  firm 
occupied  the  other  half  for  their  business.  At  the  expiration 
of  about  fifteen  days,  that  is  about  May  first,  plaintiff  took 
possession  of  the  entire  first  floor  and  moved  in  with  his 
family.  About  the  last  of  October  plaintiff  moved  out  and 
vacated  the  premises.  Plaintiff's  testimony  is  not  at  all 
times  consistent.  Evidently  the  lapse  of  time  has  dimmed 
his  recollection  to  a  considerable  extent  and  consequently  his 
testimony  is  not  as  reliable  as  would  be  desirable.  Sometimes 
he  testifies  that  he  first  saw  the  premises  about  the  middle  of 
April  and  at  other  times  that  he  visited  them  about  the 
middle  of  March.  He  apparently  has  no  clear  recollection 
of  the  signing  of  the  lease  by  himself  nor  of  the  delivery  of 
the  lease  to  him.  He  testifies  that  the  lease  was  delivered  to 
him  a  few  days  before  the  first  of  May  and  after  a  conver- 
sation which  he  says  he  had  relative  to  the  plumbing  and 
sewerage  with  Swanwick,  who  prepared  the  lease. 

He  testified  that  about  two  weeks  after  his  family  moved 
into  the  premises  his  wife  and  a  child  became  sick  and  that 
they  all  became  ailing.  A  physician,  who  treated  the  child 
nearly  a  month,  testified  it  to  be  his  opinion  that  sewer  gas 
caused  the  sickness  of  the  child.  Another  physician,  who 
treated  the  child  and  also  other  members  of  plaintiff's  family 
as  well  and  who  appears  to  have  been  plaintiff's  principal 
physician,  testified  that  he  "reached  the  conclusion  that  the 
family  was  suffiering  from  troubles  which  were  aggravated 
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by  the  condition  of  the  atmosphere  of  the  house;"  that  he 
"concluded  it  was  some  air  which  vitiated  and  poisoned  the 
air  of  the  room,"  and  that  "It  was  a  musty  odor  and  I  as- 
sumed that  it  was  something  that  had  to  do  with  defective 
sewerage  or  pipes."  This  physician  testified,  further,  that 
the  child  developed  pneumonia  from  which  it  died  on  No- 
vember 26,  1896,  and  that  the  members  of  the  family, 
other  than  the  child,  recovered. 

When  plaintiff  first  went  into  the  building,  according  to 
his  testimony,  he  "did  not  notice  any  sewer  gas  smell,  nor 
any  smell"  and  he  noticed  no  smell,  while  he  occupied  the 
premises  jointly  vdth  the  real  estate  firm.  He  first  noticed 
a  smell  or  odor  during  the  month  of  May,  a  few  days  after 
his  family  had  moved  in.  Further,  he  testified  that  this 
smell  was  a  strong  smell,  something  like  the  smell  of  decay- 
ing vegetables ;  that  it  was  strongest  in  May,  slightly  less  in 
June,  considerably  less  in  July  and  that  in  August  and  Sep- 
tember it  was  not  very  noticeable.  In  June  and  in  July 
plaintiff  went  into  the  basement.  He  opened  a  trap-door 
in  the  hallway  of  the  building.  At  one  time  he  testified 
this  trap-door  was  nailed  and  at  another  time  he  said:  "It 
was  not  fastened;  it  was  kind  of  laid  there,  as  far  as  I  re- 
member, and  it  was  raised  up."  He  says  that  in  the  base- 
ment, which  had  openings  toward  the  front  and  toward  the 
rear,  he  found  the  sewer  on  top  of  the  ground  and  every 
joint  loose  for  at  least  thirty  feet  and  the  ground  alongside 
wet  and  that  there  he  discovered  a  strong  smell,  like  de- 
cayed vegetables,  coming  from  the  sewer.  Another  witness, 
a  plumber,  who  went  into  the  basement  some  four  or  five 
weeks  after  Sunasack  moved  out,  testified  that  he  found  an 
odor  there  that  "Certainly  was  sewer  gas."  This  witness 
also  testified  that  he  found  some  bones  about  the  center  of 
the  basement  that  looked  as  if  they  were  the  bones  of  a  cat 
or  part  of  a  cat,  but  he  could  not  tell  when  it  had  died. 

The  strong  smell  or  odor,  the  illness  of  members  of  the 
family,  the  testimony  of  the  doctors,  the  looseness  in  the 
joints  of  the  sewer  pipe  and  the  testimony  of  the  plumber  is 
relied  upon  as  establishing  the  presence  of  sewer  gas.     The 
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presence  of  foul  odors  was  proven  to  exist  at  some  point  of 
time;  but  there  is  a  question  whether  there  is  any  evidence 
tending  to  show  sewer  gas  escaping  into  the  premises,  or 
even  foul  odors,  at  the  time  of  the  leasing.  If  neither  foul 
odors  nor  sewer  gas  escaped  into  the  premises  at  that  point 
of  time  it  is  a  serious  question  whether  the  defendant  would 
be  liable.  In  these  respects  it  is  doubtful  whether  this  evi- 
dence was  sufficient  to  entitle  plaintiff  to  go  to  the  jury  upon 
the  allegations  of  his  declaration.  But  however  that  may  be 
this  record  presents  two  insurmountable  obstacles  to  a  re- 
covery by  the  plaintiff,  even  though  we  assume  that  a  latent 
or  concealed  defect  existed  in  the  demised  premises  at  the 
time  of  the  letting  in  that  sewer  gas  escaped  into  the  first 
floor.  One  obstacle  is  that  plaintiff  failed  totally  to  show 
that  the  defect,  i.  e.  either  the  escaping  of  sewer  gas  into  the 
premises  or  that  the  sewer  pipe  was  out  of  repair  was  known 
to  the  landlord  at  the  time  of  the  leasing  and  the  other  ob- 
stacle is  that  plaintiff  failed  to  show  any  representation  or 
assurance  by  the  lessor  or  landlord  that  the  defect  did  not 
exist.  There  is  no  presumption  in  law  that  the  kssor  knew 
of  the  escape  of  sewer  gas  into  the  premises  at  the  time  of 
the  leasing.  Jackson  v.  Odell,  9  Daly  (N.  T.)  371.  In 
an  .action  such  as  this  the  burden  of  proving  such  knowledge 
was  upon  the  plaintiff.  If  the  strong  smell  described  be 
evidence  of  the  presence  of  sewer  gas,  which  is  doubtful, 
the  record  does  not  show  that  there  was  such  smell  in  the 
premises  at  the  time  of  the  delivery  of  the  lease. 
In  Sunasack  v.  Morey,  196  111.  569,  it  is  aid: 

"The  law  is  well  settled  that  the  rule  of  caveat  emptor 
applies  to  a  contract  of  letting  *  *  ♦  The  tenant  takes 
the  premises  as  he  finds  them,  subject  to  his  own  risk,  and 
there  is  no  implied  covenant  on  the  part  of  the  landlord 
that  they  are  fit  for  habitation  *  *  ,*.  Where,  however, 
there  are  concealed  defects  in  the  d^iSised  premises,  attended 
with  danger  to  an  occupant,  which  a  careful  examination  [by 
the  lessee]  would  not  disclose  But  which  are  known  to  the 
landlord,  the  latter  is  under  obligation,  imposed  upon  him  by 
law,  to  reveal  them  to  the  tenant  in  order  that  he  may  guard 
against  them." 
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The  same  rule  is  stated  in  Sunasack  r.  Morey,  98  111. 
App.  SOS.    In  the  latter  case  it  is  said: 

"Nor  is  the  landlord  or  grantor  liable  for  representation 
as  to  conditions,  concerning  which  the  lessee  or  grantee  has 
the  same  opportunity  for  observation  and  examination  that 
has  the  lessor  or  grantor,  unless  by  some  artifice  the  lessor 
or  grantor  prevents  the  lessee  or  grantee  from  making  an 
examination  as  to  latent  defects,  known  to  the  lessor  or 
grantor." 

See  also  Doyle  v.  Union  Pacific  Railway  Company,  147 
U.  S.  413.  The  false  representation,  wittingly  made  of  a 
hidden  or  concealed  defect,  undiscoverable  by  any  reasonable 
inspection  or  examination  on  the  part  of  the  lessee,  is  the 
wrong  upon  which  an  action  may  be  predicated. 

In  England  the  common  law  has  now  been  changed  by  a 
statutory  enactment  that,  in  any  contract  for  letting  for 
habitation  by  persons  of  the  working  classes  a  house  or  part 
of  a  house,  there  shall  be  implied  a  condition  that  the  house 
is  in  all  respects  reasonably  fit  for  human  habitation,  at  the 
commencement  of  the  holding.  Taylor's  Land.  &  Ten.  9th 
Ed.  note  1  par.  175  a.  We  have  no  such  statutory  enactment 
in  this  state. 

The  evidence  discloses  Miss  Morey  to  be  the  lessor.  There 
is  no  evidence  that  she  made  any  representations,  by  her- 
self or  by  any  agent  authorized  thereto,  either  that  the  build- 
ing was  "in  good  and  safe  repair  and  condition ;"  that  "the 
sewer  and  plumbing"  connected  with  the  building  was  "in 
good  and  safe  repair  and  condition  or  that  at  any  time,  the 
demised  premises  were  free  from  sewer  gas.  As  already 
pointed  out,  it  is  the  law  that,  as  a  general  rule,  a  lessee 
takes  the  demised  premises  subject  to  all  defects  in  physical 
condition  and  in  title.  There  are  exceptions  to  this  rule  as, 
for  instance,  where  by  the  contract  of  demise  the  lessor 
makes  some  warranty  or  covenant  as  to  the  physical  con- 
dition of  the  premises  or  as  to  the  title;  he  will  be  holden 
for  any  breach  of  such  warranty  or  covenant,  and  where 
there  is  some  concealed,  latent  or  hidden  physical  condition 
or  defect  at  the  time  of  the  letting  of  which  the  lessor  is 
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aware,  and  by  some  representation  or  assurance  the  lessor 
induces  the  lessee  to  believe  that  such  concealed,  latent 
or  hidden  physical  condition  or  defect  does  not  exist,  then 
the  lessor  will  be  holden  for  the  injury  he  has  occasioned  by 
his  false  representation  or  assurance  in  an  action  on  the  case. 
There  is  no  liability  for  any  defect  ascertainable  by  a  reason- 
able inspection  and  examination  of  the  premises,  notwith- 
standing the  representation  of  the  lessor.  A  lessee,  like  any 
purchaser,  can  charge  himself  alone  for  the  consequences  of 
a  negligent  or  insufficient^nspection  or  examination. 

It  appears  from  the  evidence  that  prior  to  the  execution 
and  delivery  of  the  lease  neither  Miss  nor  Mrs.  Morey  had 
any  conversation  with  plaintiff.  Neither  Miss  nor  Mrs. 
Morey  made  any  representations  or  assurances  to  plaintiff 
regarding  the  demised  premises.  Miss  Morey  was  called  as 
a  witness  on  behalf  of  plaintiff  and  testified  that  her  mother, 
Mrs.  Morey,  had  authority  to  and  did  represent  her  "to  a 
greater  or  less  extent  in  connection  with  the  management 
of  that  property.  She  was,  practically,  my  agent  in  the 
matter.''  That  the  defendant.  Miss  Morey,  so  testified  is 
pointed  out  by  appellant's  attorneys,  in  their  argument,  but 
we  fail  to  see  the  purpose  of  such  reference,  for  there  is 
absolutely  nothing  in  the  record  regarding  any  representa- 
tions or  assurances  by  Mrs.  Morey  to  plaintiff.  It  was 
testified  that  in  October;  1896,  Mrs.  Morey,  in  reply  to  an 
assertion  by  plaintiff  that  there  was  sewer  gas  in  the  house, 
said  "she  knew  there  was,  but  she  didn't  care,  she  wanted  her 
money."  This  was  no  representation  or  assurance  upon 
which  plaintiff  acted  in  executing  his  contract  of  lease.  We 
fail  to  see  how  it  was  material  what  Mrs.  Morey  knew  or  did 
not  know  with  reference  to  there  being  sewer  gas  in  the 
>premises  in  October. 

Plaintiff  testified  that  he  had  a  conversation  with  Swan- 
wick  about  the  15th  of  April  and  that  in  that  conversation : 
"I  asked  him  if  the  plumbing  was  all  right  and  the  sewerage 
and  he  said  it  was  in  first  class  condition,  that  was  before 
signing  the  lease."  If  we  assume  this  to  be  a  sufiicient  rep- 
resentation or  assurance  in  substance,  plaintiff  is  not  helped 
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thereby.  This  record  furnishes  no  express  or  implied 
authority  in  Swanwick  to  make  any  representation  or  assur- 
ance in  regard  to  the  premises,  which,  if  false,  would  charge 
the  defendant  with  the  falsity  thereof.  He  was  not  defend- 
ant's agent,  having  charge  or  control  of  the  premises,  nor 
for  the  letting  thereof,  either  exclusively  or  otherwise. 
Plaintiff  has  pointed  out  no  evidence  tending  to  show  that  he 
was  such  agent  nor  have  we  been  able  to  find  any  in  the 
record.  There  is  nothing  tending  to  show  his  statement  to 
be  within  the  scope  of  any  employment  by  the  defendant. 
Plaintiff  called  Swanwick,  who  said  he  had  been  a  friend  of 
the  plaintff  for  a  long  time,  as  a  witness.  Swanwick  first 
testified  that  he  prepared  the  lease  and  that  he  represented 
Lydia  J.  Morey  and  Maud  W.  Morey  "in  connection  with 
the  preparation  of  that  lease."  The  following  questions  were 
then  asked  by  plaintiff's  attorney  and  the  following  answers 
made  by  the  witness : 

"Q.  You  were  the  agent  for  the  purpose  of  collecting  the 
rent  for  the  owners  of  the  property?  A.  I  was  not,  for 
the  collection  of  the  rent. 

Q.  But  you  were  for  the  renting  of  the  property!  A. 
Only  for  negotiating  the  lease." 

This  evidence  falls  far  short  of  establishing  that  Swan- 
wick had  authority  from  the  defendant.  Miss  Morey,  to  make 
representations  vsdth  reference  to  the  condition  of  the  premi- 
ses, which,  if  false,  would  charge  her  with  the  falsity  thereof. 
The  evidence  even  negatives  the  idea  that  he  was  her  agent 
for  the  renting  of  the  premises.  Plaintiff  did  not  even  bring 
out  the  facts  and  circumstances  of  Swanwick's  employment, 
although  within  reach,  but  only  Swanwick's  own  conclusions 
as  to  the  employment.  This  left  no  room  for  aiding  plain- 
tiff by  intendments  and  inferences  from  facts  and  circum- 
stances shown. 

The  provisions  of  the  lease  executed  by  plaintiff  are 
expressly  inconsistent  with  the  theory  of  any  false  repre- 
sentations having  been  made  with  reference  to  the  condition 
and  repair  of  the  demised  premises;  but  were  that  not  so, 
we  fail  to  see  that  plaintiff  presented  a  case  which  entitled 
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him  to  the  verdict  of  a  jury  and  we  find  no  reason  for  disturb- 
ing the  judgment  of  the  trial  court  The  judgment  must  be 
affirmed* 

Affirmed. 


Martin  Hucko,  Appellee,  v.  Morris  Adler  et  al.,  Appellants. 

Gen.  No.  15,079. 

1.  Master  akd  bebvant — when  former  liable  for  injury  suffered  by 
servant  while  engaged  in  loading  cars  upon  railroad  tracks,  A  servant 
engaged  in  work  who  is  so  placed  by  the  master  as  not  to  be  in  a  posi- 
tion to  watch  for  and  guard  against  switching  movements  affecting 
the  car  or  cars  upon  which  he  is  working  is  entitled  to  recover  if  his 
injury  results  from  a  failure  of  the  master  to  give  him  due  warning 
of  such  movements;  and,  under  such  conditions,  the  master  is  not 
absolved  from  his  obligation  to  warn  by  a  like  obligation  existing  on 
the  part  of  the  railroad  company  actually  making  such  movements. 

2.  Negligence — anticipation  of.  Under  the  law  no  one  is  required 
to  anticipate  that  another  will  be  negligent. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Robebt  W.  Wright,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Affirmed. 
Opinion  filed  October  21,  1910.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

H.  B.  Bale  and  Morse  Ives,  for  appellants. 

Francis  X.  Busch  and  Frank  A.  Rockhold,  for  appel- 
lee. 

Mr.  Justice  Chytratts  delivered  the  opinion  of  the  court 
In  this  suit,  brought  by  Hucko  against  Adler  &  Obem- 
dorf,  copartners,  and  the  Chicago  Junction  Railway  Com- 
pan,  a  corporation,  for  personal  injuries  claimed  to  have 
been  sustained  by  the  plaintiff  through  the  negligence  of 
these  defendants,  a  judgment  was  recovered  in  the  Superior 
Court  against  Adler  &  Oberndorf  for  $2,850.  The  jury  re- 
turned a  verdict  of  not  guilty  as  to  the  Railway  Company. 
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A(iler&  Obemdorf  are  prosecuting  this  appeal.  When  he 
was  injured  plaintiff  was  at  work  for  the  judgment  defend- 
ants and  they  were  consequently  chargeable  with  the  duties 
and  obligations  to  him,  as  their  servant,  which  under  the  law, 
arise  out  of  the  relation  of  master  and  servant. 

In  connection  with  their  establishment  at  the  Stock  Yards, 
in  Chicago,  the  judgment  defendants  have  a  switch  track, 
estimated  to  be  from  150  to  300  feet  long,  which  runs  into 
their  plant  from  a  main  track  of  the  Chicago  Junction  Rail- 
road Company.  The  switch  track  extends  north  and  south, 
lies  on  the  east  side  of  a  platform  which  is  on  the  east  side 
of  their  plant  and  is  used  to  load  and  unload  cars,  connects 
with  the  main  track  north  and  toward  the  east,  of  the  plant 
by  a  switch  and  it  terminates  just  south  of  the  platform.  The 
platform  is  about  four  feet  high,  about  half  a  block  long  and 
about  twenty  feet  wide.  When  a  freight  car  stands  upon  the 
track  beside  the  platform  there  is  a  space  of  about  six  inches 
between  the  car  and  the  platform,  and  the  floor  of  the  car  is 
then  about  six  inches  higher  than  the  surface  of  the  platform. 
The  north  part  of  the  switch  track  curves  eastward  before 
connecting  with  the  main  track. 

Upon  orders  from  Adler  &  Obemdorf  to  a  switching  crew 
of  the  Chicago  Junction  Railway  Company  engaged  in  that 
vicinity,  where  there  are  other  business  plants  and  other 
switching  tracks,  which  orders  were  usually  given  by  a  fore- 
man of  Adler  &  Obemdorf,  Novotney,  and  sometimes  by  one 
of  their  clerks,  Bell,  the  Railway  Company  switched  cars 
upon  this  switch  track  and  in  front  of  this  platform,  to  suit 
the  purposes  of  Adler  &  Obemdorf.  The  locomotive  used  for 
the  switching  was  equipped  with  an  automatic  bell  which 
always  rang  when  the  locomotive  was  in  motion.  Owing  to 
the  difference  in  the  levels  between  the  floors  of  the  freight 
cars  and  the  platform  an  iron  plate  about  an  inch  in  thick- 
ness and  about  three  feet  square  was  frequently,  when  cars 
were  loaded  or  unloaded,  so  placed  that  barrels  could  be 
rolled  thereupon  from  the  car  to  the  platform  and  from  the 
platform  to  the  car.  The  iron  plate  was  placed  and  removed 
and  cars  were  loaded  and  unloaded  by  workmen  according 
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to  the  direction  of  Novotney,  the  foreman.  The  plaintiff  was 
one  of  these  workmen.  On  May  10,  1906,  plaintiff  had  been 
in  the  employ  of  Adler  &  Obemdorf  about  two  months  and 
about  9  or  10  o'clock  in  the  morning  of  that  day  he  was 
aiding  in  loading  with  barrels  of  grease  and  tallow  a  freight 
car  standing  in  front  of  the  platform.  Four  barrels  had  been 
taken  into  the  car  without  the  use  of  the  iron  plate  when 
jNTovotney  directed  plaintiff  and  another  workman  to  put  the 
plate  down  and  use  that.  This  the  workmen  did.  Immedi- 
ately after  the  iron  plate  had  been  placed  and  as  these 
two  workmen  were  about  to  take  the  fifth  barrel  into  the 
car  plaintiff  happened  to  be  standing  just  south  of  the  iron 
plate  when  a  switch  engine  or  locomotive  so  moved  up- 
on the  switch  track  a  car  or  cars  that  the  same  bumped  into 
the  car  which  was  being  loaded.  The  effect  was  that  the  iron 
plate  was  quickly  shoved  southward  against  plaintiff's  left 
leg  which  then  came  between  the  edge  of  the  plate  and  a 
barrel  standing  on  the  platform  immediately  to  the  south. 
The  1^  was  severely  cut  and  injured  and  lockjaw  set  in 
whereby  plaintiff  was  laid  up  for  several  months. 

Adler  &  Obemdorf,  the  appellants,  contend  that  negligence 
of  the  Ilailway  Company  was  the  proximate  cause  of  the 
injury  plaintiff  sustained  and  that  the  master  cannot  be 
held  to  anticipate  the  negligence  of  third  persons,  notwith- 
standing that  he  is  obliged  to  furnish  his  servants  a  safe 
place  in  which  to  perform  their  services  to  him.  This  con- 
tention makes  important  a  consideration  of  the  facts  and 
circumstances,  as  between  Adler  &  Obemdorf  and  the  Rail- 
way Company,  relative  to  the  switching  generally  and  as  to 
the  switching  on  the  occasion  when  plaintiff  was  injured  in 
particular.  The  Railway  Company  switched  cars  for  Adler 
&  Obemdorf  into,  from  and  upon  this  switch  track  nearly 
every  day,  sometimes  three  or  four  times  a  day,  and  generally 
in  the  morning.  Each  time  switching  was  desired  a  re- 
quest was  made,  as  already  stated,  by  Novotney  or  Bell. 
Usually  when  a  request  was  made  the  locomotive  was  busy 
elsewhere  and  would  not  ordinarily  come  immediately  upon 

request.     Sometimes  the  locomotive  would  not  come  until 
Vol.  clvii. — 19. 
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an  hour  or  even  until  several  hours  had  elapsed  after  the  re- 
quest Whenever  the  locomotive  came  upon  this  switch 
track  it  was  always  for  the  purposes  of  appellants  and  at 
their  special  request.  It  was  a  custom  that  when  the  loco- 
motive came  to  do  switching  upon  this  switch  track  the  bell 
thereof  would  ring,  which  would  serve  as  a  notice  and  warn- 
ing to  appellants.  It  appears  from  the  plaintiff's  evidence 
that  always  before  the  time  when  plaintiff  was  injured  some 
one  connected  with  the  switching  crew  would  also  call  out 
and  the  locomotive  whistle  would  "blow"  when  the  locomo- 
tive came  and  that  thereupon  either  Novotney,  Herman  Lud- 
wig,  who  was  an  inspector  for  appellants,  or  Bell  would  warn 
the  workmen,  direct  them  to  take  up  the  iron  plate  and  set 
them  to  work  where  they  would  be  in  no  danger,  but  that 
on  the  occasion  in  question  there  was  no  warning  of  any  kind 
either  by  the  Railway  Company  or  by  appellants.  As  to  the 
sounding  of  the  whistle,  however,  we  think  the  greater 
weight  of  the  evidence  is,  clearly,  that  it  was  not  sounded  ex- 
cept in  case  of  emergency.  There  was  evidence  introduced 
on  behalf  of  the  Railway  Company  that  some  one  of  the 
switching  crew  called  out  a  warning,  as  usual,  to  Bell,  jNTovot- 
ney  or  some  one  on  the  platform  and  that  not  only  was  the 
bell  of  the  locomotive  ringing  automatically  but  that  the 
fireman  had  hold  of  the  bell  rope  and  aided  in  the  ringing 
as  the  locomotive  came  in  upon  the  switching  track  and  before 
there  was  any  attempt  at  coupling  or  any  bumping  against 
the  cars.  On  behalf  of  appellants  evidence  was  introduced 
which  tended  to  show  that  no  one  representing  appellants 
was  on  the  platform  when  the  locomotive  came  to  do  the 
switching.  This  is  a  question  of  fact  which  was  in  contro- 
versy. 

Novotney  testified  that,  previous  to  the  accident,  when  the 
switching  crew  and  the  locomotive  approached  he  would 
call  the  workmen  out  of  the  cars,  have  them  take  the  iron 
plates  away  and,  if  there  was  anything  in  the  cars  liable  to 
roll  out,  have  the  car  door  shut  before  he  would  allow  any 
switching.  While  the  switching  was  being  done,  which 
would  last  about  ten  or  fifteen  minutes,  the  workmen  would 
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be  set  at  work  somewhere  out  of  the  way  of  danger.  When 
he  expecteij  "a  switch"  Novotney  listened  to  the  locomotive 
when  it  was  up  at  "the  crossing"  and  looked  over  to  ascer- 
tain whether  it  was  coming  or  not.  When  in  the  car  he 
would  wait  until  one  of  the  switching  crew  called  him  and 
then  as  put  by  him,  "I  wouldn't  go  by  the  engine  at  all,  I 
would  wait  until  Shaw  or  Higgins  [of  the  switching  crew] 
would  call  me."  On  the  morning  of  the  accident,  at  about 
half  past  seven  o'clock,  he,  himself,  hunted  up  the  switching 
crew  and  told  Higgins  what  switching  he  desired  and  was 
promised  that  it  would  be  attended  to  in  a  short  time.  Short- 
ly after  eight  o'clock,  that  is  about  an  hour  before  the  acci- 
dent, as  the  switching  crew  had  not  come,  he  sent  Bell  to' 
again  request  that  the  desired  switching  be  done.  Bell  testi- 
fied that  as  they  were  in  a  hurry  for  the  switching  to  be  done 
he  was  sent  to  look  up  the  switching  crew  after  Novotney 
had  given  the  order.  Bell  also  testified  that  when  he  did  go 
to  see  the  switching  crew  he  spoke  to  Higgins  and  that  then 
it  must  have  been  nine  or  half  past  nine  o'clock.  He  told 
Higgins  that  they  "wanted  a  switch  made"  and  that  they 
wanted  it  right  away.  Higgins  testified  that  the  switching 
was  done  in  about  five  minutes  after  this  order  was  given. 
Novotney  further  testified  that  at  the  time  of  the  accident  he 
had  about  seven  men  under  his  immediate  control;  that 
after  he  had  sent  Bell  for  the  switching  crew  he  continued  to 
work  around  the  cars  and  was  "expecting  the  switch ;"  that 
he  did  not  know  how  soon  the  switching  crew  would  come ; 
that  Bell  did  not  come  back  to  him ;  that  he  sent  Bell  about 
an  hour  before  the  accident  occurred ;  that  when  the  accident 
happened  he  was  inside  of  the  car  and  must  have  been 
there  about  ten  minutes;  that  he  did  not  hear  the  bell  ring 
and  that  the  first  he  knew  of  the  switching  crew  and  the 
locomotive  being  there  was  when  the  car  he  was  in  was 
bumped  into;  that  he  relied  upon  some  one  from  the  Rail- 
way Company  coming  and  informing  him  that  the  switch- 
ing would  be  made  before  it  was  made ;  that,  as  stated  by  him, 
"I  was  figuring  on  them  to  let  me  know  before  they  would 
come  in"  and  that  he  would  have  plenty  of  time  to  warn  the 
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workmen.  It  appears  from  the  evidence  that  the  switching 
was  completed  and  the  switching  crew  were  leaving  the 
switch  track  when  they  first  learned  that  any  one  had  been 
injured.  It  also  appears  that  there  were  five  cars  standing 
in  front  of  the  loading  platform  at  the  time  in  question,  only 
one  of  which  was  south  of  Ae  car  being  loaded,  and  that 
some  of  these  were  not  coupled  together  but  stood  some 
little  distance  apart.  Both  ends  of  the  platform  were  covered 
with  barrels  and  they  came  close  up  to  the  cars.  At  the 
north  end  of  the  platform  the  space  between  the  barrels  and 
the  cars  was  from  two  to  four  feet  and  in  some  places  the 
barrels  stood  two  tiers  high. 

At  the  time  he  was  injured,  so  far  as  this  record  shows, 
plaintiff  stood  in  a  proper  place  for  the  performance  of  his 
services  to  appellants,  his  masters.  He,  with  others,  was 
there  busily  •  engaged  and  more  or  less  engrossed  in  the 
work  of  loading  cars,  under  the  direction  of  Novotney  as 
vice  principal.  It  is  a  rule  of  law  so  familiar  to  the  pro- 
fession as  to  render  the  citation  of  authority  unnecessary 
that  it  is  the  duty  of  the  master  to  exercise  reasonable  care 
to  furnish  a  reasonably  safe  place  for  the  servant  to  do  his 
work.  This  rule  requires  the  master  to  exercise  reasonable 
care  to  continuously  keep  the  place  where  the  servant  is  at 
work  reasonably  safe.  The  jury  evidently  arrived  at  the 
conclusion,  and  the  conclusion  is  in  perfect  harmony  with 
our  views,  that  Novotney  failed  to  exercise  reasonable  care 
to  prevent  the  accident  to  Hucko.  And  the  negligence  of 
Novotney  was  the  negligence  of  Adler  &  Oberndorf.  Al- 
though Novotney  was  urging  the  s\\dtching  crew  to  come 
vdth  the  locomotive  and  switch  one  or  more  of  the  cars  upon 
this  switch  track  and  did  not  know  how  soon  the  crew  would 
come  but  was  expecting  the  switching  to  be  done  at  any  mo- 
ment, he  went  inside  of  the  car  and  remained  there  for  ten 
minutes,  according  to  his  own  statement,  without  keeping 
a  look-out  for  the  expected  switching  crew  to  which  he  had 
given  the  directions  for  switching,  which  was  certain  to  come 
and  which  was  liable  to  come  at  any  moment.  His  own 
statements  regarding  what  he  had  done  when  switchings  had 
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been  made  previously  indicated  that  danger  in  various  forms 
was  to  be  apprehended  to  the  workmen  under  him  loading 
cars  when  switchings  were  made,  that  he  realized  the  possi- 
bility of  injury  to  them  and  that  he  also  realized  the  necessity 
for  exercising  some  care.  The  principal  defense  advanced  is 
that  the  Kailway  Company  was  negligent  in  failing  to  an- 
nounce in  any  way  the  coming  of  the  crew  and  locomotive 
before  proceeding  to  do  the  switching.  Suppose  we  assume 
for  a  moment  that  the  Railway  Company  did  owe  a  duty  to 
plaintiff  such  that  ordinary  care  on  its  part  require'd  that 
it  should  warn  him  before  proceeding  vdth  the  switching  and 
suppose,  further,  that  it  failed  to  give  any  warning,  which  we 
do  not  wish  to  be  understood  as  finding,  how  can  that  avail 
Adler  &  Oberndorf  ?  They  owed  a  duty  to  plaintiff  independ- 
ent of  any  duty  the  Railway  Company  owed  him.  They 
owed  a  duty  to  him  to  exercise  reasonable  care  to  keep  the 
place  where  they  kept  him  at  work  reasonably  safe.  We 
think,  as  did  the  jury,  that  they  failed  in  that  respect.  While 
ordinarily  under  the  law,  no  one  is  obliged  to  anticipate 
negligence  in  another  (Hickey  v.  Chicago  City  Ry.  Co.,  148 
111.  App.  197,  221)  nevertheless  under  the  circumstances  of 
this  case,  were  negligence  of  the  Railway  Company,  as  Adler 
&  Oberndorf  contend,  a  cause  of  plaintiff's  being  injured 
yet  Adler  &  Oberndorf  would  not  be  relieved  from  liability. 
They  were  under  a  positive  and  affirmative  duty  to  ex- 
ercise reasonable  care  to  see  that  plaintiff  was  not  injured, 
while  at  the  place  where  he  was  injured,  by  any  cause  which 
they  could  reasonably  foresee  and  prevent.  We  think  it 
clear  that  they  could  and  should  have  foreseen  the  possi- 
bility of  and  guarded  plaintiff  against  the  injury  he  sus- 
tained. The  judgment  defendants  owed  plaintiff  the  duty 
to  protect  him  from  injury  by  the  bumping  of  a  car  against 
the  car  he  was  in,  while  he  was  loading  it,  by  reason  of  the 
switching  they  were  urging  and  expecting  to  be  done  immedi- 
ately. The  best  that  could  be  said  for  Adler  &  Oberndorf, 
if  their  contention  that  the  Railway  Company  was  negligent 
were  correct,  would  be  that  their  negligence  and  negligence 
by  the  Railway  Company  concurred  in  bringing  about  the 
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injury  the  plaintiff  sustained;  but  we  are  inclined  to  the 
opinion  that  the  Railway  Company  gave  warning  at  least  by 
the  ringing  of  the  bell  of  the  locomotive.  Adler  &  Obemdorf 
could  not  discharge  their  positive  and  affirmative  duty  to 
Hucko  by  merely  relying  upon  the  Railway  Company  let- 
ting them  know  that  the  switching  was  about  to  be  done  in 
time  sufficient  for  Novotney  to  warn  the  workmen.  If  a 
master  delegates  or  depends  upon  another  in  respect  to  the 
discharge  of  his  duty  to  furnish  his  servant  a  reasonably  safe 
place  in  which  to  do  his  work  he  does  so  at  his  own  hazard 
not  at  the  servant's.  If,  in  such  case,  there  be  a  failure  the 
master  must  respond  to  the  servant  for  any  injury  that  he 
may  sustain.  Furthermore,  it  may  well  be  said  that  when 
Novotney  determined  to  depend  upon  the  agency  of  the 
switching  crew,  to  prevent  injury  to  the  workmen  under  him, 
he  adopted  them  as  his  agents  and  the  agents  of  Adler  & 
Obemdorf  for  that  purpose  and  their  negligence,  if  any, 
would  be  Adler  &  Obemdorf 's  negligence. 

We  see  no  merit  in  the  proposition  advanced  by  appellants 
that  "The  plaintiff  cannot  recover  on  testimony  which  makes 
his  own  case  false."  In  the  argument  in  support  of  that 
proposition  appellants  pick  out  of  the  declaration  certain 
averments,  which  relate  more  especially  to  the  Railway 
Company,  to  the  effect  that  the  Company  "without  warning'* 
switched,  etc.  In  this  connection  the  appellants  then  say: ' 
"The  plaintiff  cannot  now  be  heard  to  say  that  the  Railway 
Company  did  give  its  usual  warning  and  that  his  injury 
occurred  by  reason  of  a  failure  on  the  part  of  appellants  to 
rewam."  In  the  first  place  it  is  sufficient  to  say  that  in  ad- 
vancing this  contention  and  argument  appellants  ignore  the 
averments  of  the  declaration  with  reference  to  appellants. 
It  was  not  necessary  for  plaintiff  to  prove  a  case  against  both 
the  Railway  Company  and  Adler  &  Obemdorf.  In  the  next 
place,  so  far  as  liability  on  the  part  of  Adler  &  Oberndorf 
is  concerned,  it  is  immaterial  whether  the  Railway  Company 
switched  with  or  without  giving  warning.  It  is  even  imma- 
terial that  the  evidence  upon  which  the  judgment  is  predi- 
cated contradicts  the  averments  of  the  plaintiff's  declaration 


Chicago — Fiest  District — Octobeb,  1910.       296 

■- 

Ballcntine  v.  Illinois  Central  Railroad  Co.,  157  111.  App.  295. 

in  part,  so  long  as  the  legal  theory  of  the  evidence  upon 
which  the  judgment  is  predicated  is  not  variant  from  the 
legal  theory  of  the  count  upon  which  recovery  is  had.  The 
appellant's  argument  does  not  take  up  the  counts  and  even 
attempt  to  argue  such  variance  as  to  the  several  counts. 

The  evidence  discloses  no  contributory  negligence  on  the 
part  of  the  plaintiff.  His  view  as  to  what  was  being  done 
with  reference  to  switching  was  shut  off  by  barrels  upon  the 
north  end  of  the  platform  and  was  cut  off  by  the  curve  in  the 
switch  track.  There  is  no  evidence  tending  to  indicate  that 
he  could  know  whether  the  locomotive  was  upon  the  main 
track,  upon  some  switching  track  other  than  the  one  in 
question,  upon  the  one  in  question  or  elsewhere  even  if  he 
hoard  the  bell  of  the  locomotive  while  engaged  in  the  work  he 
was  doing  for  appellants. 

What  has  been  already  said  presents  sufficient  reasons 
for  the  refusal  of  the  instruction  which  is  complained  of  by 
appellants. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Affirmed. 


William  Ballentine,  Appellee,,  v.  Illinois  Central  Railroad 

Company,  Appellant. 

Gen.  No.  15,084. 

• 

1.  Appeals  and  ebbobs — d\jkiy  of  Appellate  Court  upon  review  of  evi- 
dence. The  duty  of  the  Appellate  Court,  upon  an  appeal  by  a  defend- 
ant from  a  judgment  for  plaintiff  when  errors  are  assigned  which  re- 
quire the  evidence  to  be  weighed,  is  not  ''to  review  the  testimony 
and  determine  upon  which  side  is  the  greater  weight  of  the  evidence" 
but  its  duty  is  to  review  the  evidence  and  determine  whether  the  plain* 
tiff  has  established  his  case  by  a  preponderance  of  the  evidence. 

2.  Negugenge — at  railroad  crossings.  It  is  possible  in  point  of  law 
that  at  the  crossing  of  a  railroad  and  a  public  highway  the  railroad 
company  can  create  such  a  situation  or  condition  or  such  circumstances 
by  its  trains,  the  placing  of  its  cars  or  otherwise,  that  the  speed  of  a 
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train  passing  over  the  crossing  although  not  so  great  as  to  be  prohibited 
by  statute  or  ordinance,  may  yet  be  an  act  of  negligence. 

3.  Neoligbncb — what  not  proximate  cause.  Held,  under  the  evidence 
in  this  case,  that  the  act  of  the  parent  of  the  plaintiff,  who  was  an 
immature  child,  in  sending  such  child  upon  an  errand  which  brought  him 
into  a  place  of  danger,  was  not  the  proximate  cause  of  the  injury 
suffered;  that  at  most  it  was  but  a  contributing  cause  which  did  not 
relieve  the  defendant  from  the  liability  established  against  it  by  the 
negligence  shown  by  the  evidence. 

4.  iNBTBUonoNS — when  upon  question  of  care  hy  parents  of  plain- 
tiff properly  given,/  If  it  appears  that  the  negligence,  if  any,  of  the 
parents  of  the  plaintiff,  who  was  a  child  of  immature  years,  was  not  the 
sole  cause  of  the  injury  to  such  child,  it  is  proper  for  the  court  to  in- 
struct the  jury  that  it  was  "entirely  immaterial  what  care  the  plain- 
tiff's parents  used"  etc. 

5.  Instbuctions — when  upon  damages  in  action  for  personal  injuries 
hy  minor  u^ill  not  reverse.  Notwithstanding  an  instruction  in  such  a 
case  is  broad  enough  to  have  entitled  an  award  upon  account  of  loss 
of  earning  capacity  by  a  minor  during  minority,  yet  such  instruction 
will  not  reverse  if  the  parents  of  such  minor  have  individually  participat- 
ed in  the  prosecution  of  the  action,  as  thereby  such  parents  estop 
themselves  from  recovering  damages  upon  their  own  accounts.' 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Ben  M.  Smith,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1908.  Affirmed. 
Opinion  filed  October  21,  1919.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Calhoun,  Lyford  &  Sheean,  for  appellant;  John  G. 
Dbennan,  of  counsel. 

Fbanois  J.  WooLLET,  foT  appellee. 

Mb.  Justice  Chyteaus  delivered  the  opinion  of  the  court. 

Between  7:30  and  8  o'clock  in  the  morning  of  January 
30,  1907,  plaintiff's  right  leg  was  so  crushed  above  the  ankle 
that  amputation,  at  a  point  about  five  inches  below  the  knee, 
became  necessary.  He  was  bom  April  21,  1900.  He,  there- 
fore, lacked  a  little  less  than  three  months  of  being  seven 
years  of  age  when  injured.  His  father,  Charles  Ballentine, 
brought  suit  on  his  behalf  against  the  defendant  for  causing 
the  injury.  Upon  a  trial  by  jury,  had  in  May,  1908,  a  verdict 
was  returned  in  favor  of  plaintiff  for  $7,376  and  judgment 
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was  rendered  upon  that  verdict.  This  appeal  is  prosecuted 
from  that  judgment,  by  the  defendant 

Plaintiff  claims  that  in  attempting  to  cross,  from  west  to 
east,  the  north  and  south  right  of  way  of  defendant,  upon 
the  north  sidewalk  of  80th  court  or  place,  which  street  crosses 
defendant's  right  of  way,  he  was  run  over  by  a  locomotive 
of  the  defendant.  At  80th  court  and  the  vicinity  thereof 
the  right  of  way  is  50  feet  in  width.  There  is  a  space  about 
,ten  feet  wide  in  the  center  of  the  right  of  way,  covered  with 
cinders.  This  space  has  been  used  to  some  extent  by  persons 
walking  north  and  south,  so  as  to  make  a  sort  of  pathway 
there.  There  is  a  railroad  track  of  the  defendant  on  each 
side  of  the  space,  which  are  the  only  railroad  tracks  in  the 
right  of  way  at  this  point.  The  west  track  is  used  for  south 
bound  trains  and  the  east  track  for  north  bound  trains. 

There  is  no  testimony  by  any  eye  witness  other  than  the 
plaintiff,  as  to  the  maimer  in  which  he  was  injured,  for 
he  was  the  only  eye  witness  of  the  occurrence.  He  was  slight- 
ly over  eight  years  of  age  when  he  testified.  He  testified  that 
as  he  came  from  the  west  upon  the  north  sidewalk  of  the 
crossing  and  was  about  to  cross,  he  saw  a  passenger  train 
standing  still  at  the  Cheltenham  Station,  and  therefore 
stopped  and  stood  still  and  waited  before  crossing,  as  he  re- 
peatedly puts  it,  until  the  "passenger  train  got  by  and  then 
I  ran  across,  and  the  engine  of  the  freight  train  hit  me  and 
knocked  me  down  and  ran  over  me."  Cheltenham  Station  is 
over  900  feet,  or  about  three  blocks,  north  of  where  plaintiff 
was.  On  cross-examination  he  stated  that  he  "ran  pretty 
fast"  when  he  attempted  to  cross  and  that  he  did  not  see  the 
freight  train  and  did  not  hear  any  bell  or  whistle.  He  also 
testified  that  before  he  was  struck  he  did  not  see  the  locomo- 
tive which  struck  him  and  that  he  knew  nothing  from  the 

time  he  was  struck  until  when  he  saw  a  little  of  the  end  of 

• 

the  freight  train  which  had  struck  him  as  it  reached  Chelten- 
ham. The  passenger  train  involved  was  one  scheduled  to 
leave  Cheltenham  at  7:30  o'clock  and  the  freight  locomotive 
involved  was  one  going  backwards,  hauling  ten  or  twelve 
freight  cars,*  and  running  upon  no  scheduled  time  at  any 
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point.  The  freight  engineer  stated  he  did  not  know  whether 
the  freight  cars  were  empty  or  loaded  and  it  does  not  appear 
which  was  the  fact. 

The  next  tve  learn  of  the  plaintiff  from  the  evidence  is 
that  his  cries  were  heard  by  one  of  the  witnesses,  Miss  Dom- 
mer.  When  she  heard  the  cries,  she  was  in  her  bedroom  in  a 
house  which  fronted  north  on  80th  street  to  the  east  of  the 
right  of  way.  Hearing  the  cries,  she  looked  out  of  the 
window  and  saw  plaintiff  lying  in  the  space  between  the  two 
tracks  west  of  and  just  opposite  her  window,  that  is,  about 
26  or  30  feet  south  of  80th  street. 

From  the  center  of  80th  street,  which  is  60  feet  wide,  south 
to  the  center  of  80th  court,  which  is  a  street  36  feet  wide, 
the  distance  is  about  330  feet.  This  makes  the  distance 
approximately  250  feet  from  the  place  where  plaintiff  was 
run  over,  according  to  his  testimony,  to  the  place  where  he 
was  found.  Unless  there  is  in  the  record  lawful  justification 
for  legal  presimiption,  that  is,  circumstantial  evidence,  as 
to  the  means,  manner  or  method  whereby  plaintiff  reached 
the  place  where  he  was  found  from  the  place  where,  accord- 
ing to  his  testimony,  he  was  nm  over,  the  record  fails  to 
disclose  how  he  reached  the  former  place  from  the  latter,  for 
there  is  no  direct  evidence  in  that  regard.  None  of  the  train 
men  learned  of  the  occurrence  until  about  six  o'clock  in  the 
afternoon  of  the  day  plaintiff  was  injured.  During  the 
morning  of  that  day,  before  he  was  injured,  snow  had  fallen^ 
but  not  much  more  than  sufficient  to  cover  the  ground.  There 
is  evidence,  undisputed,  that  there  was  a  trail  from  drops  of 
blood,  beginning  at  a  point  estimated  as  being  from  ton  to 
twelve  feet  north  of  the  north  sidewalk  of  80th  court  and 
running,  practically,  continuously,  from  that  point  to  where 
defendant  was  found.  This  line  of  stains  or  drippings  of 
blood  ran  upon  the  west  rail  of  the  east  track  or  within  about 
twelve  inches  thereof. 

When  Miss  Dommer,  as  stated,  discovered  plaintiff,  she 
called  her  mother's  attention  to  him,  and  Mrs.  Dommer  im- 
mediately went  to  his  assistance.  There  was  then  no  train 
in  sight.    Two  other  ladies,  Mrs.  Whitcomb  and  Mrs,  CoUis, 
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came  up  to  him  about  the  same  time  as  Mrs.  Dommer.  When 
Mrs.  Dommer  came  to  him,  she  asked  him  what  the  matter 
was,  and  he  replied  that  a  train  had  run  over  his  foot  and 
then  asked  her  to  take  him  to  his  home.  Plaintiff's  home 
was  then  at  285  81st  street,  which  was  the  second  house  west 
of  the  right  of  way,  fronting  south.  Mrs.  Dommer  picked 
him  up,  held  him,  as  she  indicated,  in  her  arms,  with  his 
head  upon  her  left  arm  toward  the  east  and  carried  him  south 
in  the  space  between  the  tracks,  without  his  leg  or  foot  being 
in  anywise  bound  up,  until  she  came  near  80th  court  where 
they  were  met  by  a  Mr.  Pearson.  Pearson  then  took  plain- 
tiff and  carried  him  to  his  home.  Pearson  testified  to  seeing 
the  blood  stains  referred  to,  which  led  to  a  large  pool  of  blood 
where  plaintiff  was  found  by  Mrs.  Dommer.  He  also  testi- 
fied to  an  appearance  in  the  snow,  as  if  something  had 
dragged  along  beside  the  track,  where  the  blood  stains  were. 
His  description  indicates  the  dragging  of  a  garment  or  of 
part  of  a  garment  rather  than  the  body  or  any  portion  of 
the  body  of  a  human  being.  It  can  be  reasonably  inferred 
from  the  evidence,  if  it  be  assumed  that  plaintiff  was  struck 
at  the  80th  court  crossing  by  the  freight  locomotive,  that  he 
was  carried  by  the  locomotive  to  where  Mrs.  Dommer  found 
him.  But  it  is  entirely  a  matter  of  conjecture  whether  he 
was  caught  upon  some  place  or  projection  upon  the  locomo- 
tive, as,  for  instance,  a  step  such  as  is  found  upon  the  ends 
of  some  locomotives,  or,  in  the  exercise  of  the  instinct  of 
self-preservation,  hq  caught  hold  of  and  clung  to  some  such 
place  or  projection  until  he  could  hold  on  no  longer.  Neither 
party  has  furnished  any  evidence  as  to  the  physical  condition 
of  the  back  end  of  the  locomotive,  which  ran  backward,  in 
respect  to  the  existence  of  any  place  or  projection  whereon 
he  may  have  been  caught  or  which  he  may  have  caught  hold 
of.  Upon  the  evidence  of  this  record,  it  does  not  appear  that 
it  was  impossible  that  plaintiff  was  carried  by  the  locomotive. 
The  trail  of  blood  rather  indicates  that  he  was.  It  mav 
reasonably  be  inferred  that  while  carried  he  was  not  fully 
conscious.  The  evidence  does  not  totally  exclude  the  possi- 
bility of  his  having  sustained  some  bruise  or  contusion  upon 
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his  person  when  struck,  but  there  is  no  evidence  of  any  seri- 
ous bruise  or  contusion  other  than  the  injury  to  his  leg. 
That  plaintiff  should  have  been  struck  and  carried  the  dis- 
tance stated  without  other  serious  bruise  or  contusion  is  a 
remarkable  occurrence,  but  not  "miraculous"  as  defendant 
argumentatively  characterized  it.  Plaintiff's  statement  that 
when  struck  he  was  knocked  down  may  be  regarded  as  an 
inaccurate  description  by  him,  a  boy,  of  the  result  of  his 
being  struck. 

The  theory  of  plaintiff's  case  is  that  by  the  passing  of 
the  trains  (the  passenger  train  going  south  and  the  freight 
train  going  north),  meeting,  in  the  manner  stated,  at  the 
crossing,  a  condition  somewhat  more  than  ordinarily  danger- 
ous to  a  person  crossing  the  tracks  was  created  by  the  defend- 
ant at  the  crossing  of  the  railway  and  the  public  highway  at 
80th  court;  that  under  such  circumstances  ordinary  care 
required  the  exercise  of  greater  caution  than  otherwise  both 
on  the  part  of  the  railroad  company  and  a  person  crossing  in 
order  that  the  person  crossing  should  not  be  injured;  that 
defendant  was  negligently  (and  also  contrary  to  statutory 
enactment  and  municipal  ordinances)  running  the  freight 
train,  without  ringing  any  bell  or  sounding  any  whistle ;  that 
defendant  was  running  the  freight  train  at  a  negligent  rate 
of  speed,  the  circumstances  then  present  being  considered; 
and  that  defendant  ran  the  freight  train  at  a  rate  of  speed 
prohibited  by  statute  and  by  ordinance.  In  view  of  the  plain- 
tiff's age  we  may  not  find  him  to  have  contributed  to  his  in- 
jury by  negligence.  The  only  question,  upon  the  facts,  then 
is:  Was  the  jury  justified  in  arriving  at  the  conclusion  that 
the  defendant  was  negligent  ? ;  or,  in  an  appeal  by  a  defend- 
ant from  a  judgment  in  favor  of  the  plaintiff,  perhaps  more 
accurately  stated:  Was  it  shown,  by  a  preponderance  of 
the  evidence,  that  the  defendant  was  negligent?  In  such 
case  as  this  the  duty  of  this  court  is  not,  as  appellant  puts 
it,  "to  review  the  testimony  and  determine  upon  which  side 
is  the  greater  weight  of  the  evidence,"  but  it  is  to  review  the 
evidence  and  determine  whether  plaintiff  has  established  his 
case  by  a  preponderance  of  the  evidence.    That  is  the  duty  of 
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this  court  when  errors  have  been  assigned  which  require  us  to 
weigh  the  evidence,  where  the  judgmeut  appealed  from  is  in 
favor  of  the  plaintiff. 

It  is,  unquestionably,  possible  in  point  of  law,  that  at  the 
crossing  of  a  railroad  and  a  public  highway  the  railroad  com- 
pany can  create  such  a  situation  or  condition  or  such  circum- 
stances, by  its  trains,  the  placing  of  its  cars,  or  otherwise, 
that  the  speed  of  a  train  passing  over  the  crossing,  although 
not  so  great  as  to  be  prohibited  by  statute  or  ordinance,  may 
yet  be  an  act  of  negligence.  Whether  in  this  particular  in- 
stance there  be  such  common  law  negligence,  was  a  question 
wholly  for  the  jury,  provided  the  facts  shown  tended  to 
prove  such  negligence.  Besides  other  questions  of  negligence 
on  the  part  of  defendant  in  the  case  at  bar,  there  is  a  question 
of  such  negligence.  We  think  that  there  is  suflBcient  evi- 
dence in  the  record,  tending  to  show  such  negligence,  to 
entitle  the  plaintiff  to  have  the  jury  pass  thereupon.  There 
is,  furthermore,  evidence  that  the  freight  train  had  no  bell 
ringing  or  whistle  sounding  in  passing  over  the  crossing  and 
that  it  ran  over  the  crossing  at  a  higher  rate  of  speed  than 
permissible  under  the  law. 

The  evidence  is,  as  between  the  parties,  irreconcilably  in 
conflict  in  respect  to  all  these  questions;  and,  indeed,  the 
evidence  of  neither  of  the  parties  is  at  all  times  consistent 
with  itself.  Questions  as  to  the  veracity  of  witnesses  arise 
frequently;  and  very  often  questions  arise  as  to  the  knowl- 
edge and  opportunity  of  observation,  by  particular  witnesses, 
as  to  that  concerning  which  they  have  testified.  The  cor- 
rectness of  the  testimony  of  some  of  the  witnesses  in  regard 
to  whether  one  or  the  other  of  the  two  mentioned  trains  was 
crossing  80th  court  at  a  particular  moment  of  time,  depends 
either  upon  whether  the  passenger  train  left  Cheltenham 
Station  on  time  or  whether  another  train  left  South  Chicago 
on  time,  that  is,  upon  something  or  other  than  the  direct 
knowledge  or  observation  of  time  and  the  occurrence  by  the 
testifying  witnesses.  This  last  mentioned  weakness  in  the 
testimony  is  mainly,  if  not  entirely,  in  the  evidence  of  the 
defense.    But  the  evidence  on  behalf  of  the  plaintiff  is  not 
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without  weakness  in  some  instances.  A  principal  question  in 
the  case  for  our  determination  is  the  question  whether  the 
plaintiff,  in  his  own  testimony,  truthftdly  presented  the 
maimer  in  which  he  was  injured.  While  he  is  not  directly 
contradicted  by  any  of  the  train  crew  the  very  circumstance 
that  at  a  crossing  none  of  the  several  members  of  the  train 
crew  on  the  freight  train,  including  the  engineer,  fireman, 
and  switchman,  who  were  necessarily  more  or  less  on  the 
look  out  observed  him  is  itself  remarkable.  According  to 
the  evidence  the  locomotive  engineer  was  himself  on  the  look 
out  on  the  west  side  of  the  locomotive — the  side  which  must 
have  struck  plaintiff.  The  plaintiff  frequently  failed  to 
answer  questions  asked  of  him  and  which,  his  age  being  con- 
sidered, it  appears  he  should  have  answered.  His  failure  to 
answer  some  of  the  questions  asked  does  not  leave  the  best 
impression. 

We  have,  however,  carefully  examined  and  weighed  the 
evidence  and  cannot  say  that  the  plaintiff  has  not  established, 
by  a  preponderance  of  evidence,  one  or  more  of  the  charges 
of  negligence. 

The  engineer  upon  the  freight  train,  who  called  at  the 
hospital  and  saw  the  plaintiff  the  day  after  the  accident,  tes- 
tified that,  in  passing  north  in  his  locomotive  the  morning 
plaintiff  was  injured,  he  saw  and  spoke  to  the  plaintiff  at  a 
point  75  or  100  feet  north  of  the  80th  court  crossing.  This 
evidence  tends  to  totally  destroy  plaintiff's  theory  of  the 
manner  of  his  injury.  In  view  of  all  the  other  evidence  we 
are,  however,  inclined  to  believe  the  engineer  mistaken  in 
regard  to  the  identity  of  the  boy  he  saw.  He  had  but  slight 
opp6rtunity  of  observing  the  boy  he  did  see  and,  when  the 
evidence  is  considered  altogether,  we  think  there  is  room 
for  the  conclusion  the  jury  arrived  at  in  this  respect,  as  in- 
dicated by  the  verdict. 

It  appears  as  facts  not  in  dispute  that  the  plaintiff's  father, 
an  employe  of  the  Illinois  Steel  Company  who  worked  nights, 
returned  home  from  work  at  about  7 :30  o'clock  on  the  morn- 
ing plaintiff  was  injured.  When  the  father  reached  home, 
plaintiff  asked  if  he  might  go  and  get  the  morning  paper. 
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The  father  assented  to  this  request  and  gave  plaintiff  the 
necessary  money.  Other  mornings  plaintiff  had  gone  for  the 
paper  and  he  had  always  gone  to  a  store  kept  by  a  Mrs. 
Dowling.  Her  store  was  north  and  east  of  Cheltenham  Sta- 
tion. Defendant  contends  that  it  was  entitled  to  a  peremp- 
tory instruction,  directing  the  jury  to  return  a  verdict  in  its 
favor  upon  this  imdisputed  evidence.  This  contention,  it  is 
argued,  is  made  because,  as  a  matter  of  law,  it  appears  that 
the  proximate,  efficient  and  producing  cause  of  plaintiff's 
injury,  and  more,  the  sole  cause  of  plaintiff's  being  injured, 
was  the  negligence  of  the  father  in  sending  a  child,  so  young 
as  to  be  incapable  of  caring  for  himself,  into  a  place  of  known 
danger,  and,  further,  it  is  argued,  this  is  not  a  case  of  mere 
passive  omission  to  keep  an  immature  child  constantly  under 
supervision,  on  the  part  of  the  parents,  but  one  where  the 
child  was  sent  upon  the  father's  errand  and,  in  effect,  sent 
or  directed  into  the  danger  whereby  he  was  injured.  It  is 
contended  that  this  was  a  breach  of  the  duty,  owing  from  a 
parent  to  an  immature  child,  not  to  send  him  into  danger, 
and  that  this  breach  of  duty  was  the  proximate  cause  of  the 
injury. 

Defendant  does  not  seek  to  impute  to  the  plaintiff  negli- 
gence of  one  of  the  parents,  which  the  law  of  Illinois  would 
not  permit  (Chicago  City  Railway  Company  v.  Wilcox,  138 
111.  370),  but  endeavors  to  show  that  negligence  of  another 
than  the  defendant,  namely  the  parent,  was  the  proximate 
and  efficient  cause  of  plaintiff's  injury.  In  this  connection 
defendant's  counsel,  after  asserting  that  there  can  be  no 
doubt  but  that  on  the  part  of  the  plaintiff's  parents  it  was  a 
breach  of  the  duty  they  owed  the  plaintiff  to  send  him  upon 
"the  railroad  premises,"  further  assert,  "nor  can  there  be 
any  doubt  that  the  negligence  of  these  parents  contributed  to 
the  child's  injuries."  We  fail,  however,  to  see  any  merit  or 
any  argument  in  the  slightest  degree  favorable  to  defendant 
in  either  of  these  assertions.  The  place  where  plaintiff  was 
injured  was  a  street  crossing — public  highway — and  not  the 
railroad's  premises.  If  there  was  negligence  on  the  part  of 
the  parents  in  the  respect  argued,  such  negligence  only  con- 
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tributed  to  the  negligence  of  the  defendant  in  causing  the 
injury..  Had  the  negligence  of  the  defendant  not  intervened, 
there  would  have  been  no  injury.  If,  then,  the  parent's  neg- 
ligence contributed  and  concurrently,  together  with  defend- 
ant's negligence,  caused  the  injury  the  plaintiff  received 
while  upon  the  highway  and  while  crossing  the  railroad's 
right  of  way,  such  contributing  and  concurring  negligence  is 
not  a  defense  which  can  be  interposed  by  the  present  defend- 
ant, which,  in  such  case,  would  be  a  joint  tort  feasor.  Unless 
the  condition  of  this  record  is  such  that  the  jury  would  have 
been  justified  in  exonerating  the  defendant  on  the  ground  that 
negligence  by  the  parents,  or  one  of  them,  was  the  sole  prox- 
imate cause  of  plaintiff's  injury,  that  is,  that  plaintiff  was 
injured  without  intervening  or  concurring  negligence  by  the 
defendant,  it  is  immaterial,  so  far  as  defendant  is  concerned, 
whether  or  not  one  or  both  of  the  parents  were  negligent.  We 
have  already  expressed  our  view  to  be  that  upon  the  evidence 
in  this  record  we  do  not  feel  justified  in  disaffirming  the 
conclusion,  arrived  at  by  the  jury  and  the  trial  judge,  that 
negligence  of  the  defendant  occasioned  the  injury  to  the 
plaintiff.  It  is  clear  that  there  was  not  any  negligence  on 
the  part  of  the  parents,  or  either  of  them,  in  causal  proximity 
closer  to  the  injury  than  the  negligence  of  the  defendant.  It 
having  been  determined  that  there  was  such  negligence  by 
the  defendant,  the  possibility  that  the  parent's  negligence 
was  the  sole  efficient  cause  of  the  injury,  a  further  contention 
by  defendant,  is  eliminated  from  the  case.  This  being  so 
there  was  no  error  in  giving  plaintiff's  second  instruction, 
which  is  as  follows : 

"The  question  whether  the  parents  of  the  plaintiff  used 
care  or  not  for  the  plaintiff's  safety  is  not  involved  in  this 
case.  It  is  entirely  immaterial  what  care  the  plaintiff's  par- 
ents used  or  did  not  use  in  that  respect,  and  that  question 
should  not  be  considered  by  the  jury." 

This  instruction  was  a  proper  instruction  in  the  case,  so 
long  as  the  evidence  was  such  as  to  justify  a  conclusion  that 
the  defendant's  negligence  was  either  the  sole  producing 
cause  of  the  injury  or  that  it  was  a  contributing  proximate 
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cause  thereof.  The  fact  that  the  defendant  ^^made  claim" 
that  the  sole  cause  of  the  injuries  sued  for  was  negligence 
of  some  one  other  than  the  defendant  is  immaterial.  There 
is,  in  this  record,  no  evidence  tending  to  show  that  negligence 
of  the  parents  was  the  sole  proximate  or  efficient  cause  of  the 
injury.  The  giving  or  refusal  of  an  instruction  is  determined 
not  alone  b^  the  claim  made  by  a  party  or  the  theory  ad- 
vanced, but  by  the  state  of  the  evidence  in  respect  to  the 
claim  made  or  theory  advanced,  as  well.  In  the  case  at  bar 
the  giving  of  this  instruction  was  proper,  although  the  plain- 
tiflPs  parents  were  joint  tort  feasors  with  the  defendant. 
Whether  or  not  they  were,  it  is  unnecessary  for  us  to  decide 
and  that  question  we  do  not  decide. 

Appellant  complains  of  the  giving  of  instructions  num- 
bered three,  four  and  five,  which  were  given  at  plaintiff's 
request.  The  complaint  is  not  that  the  instructions  lay  down 
any  erroneous  principle  of  substantive  law,  but  that  they  in- 
struct relative  to  "plaintiff's  case"  and  "his  case"  witibout 
in  anywise  defining  what  is  meant  or  referred  to  in  the  use 
of  these  terms ;  that  they  use  vaguely,  so  as  to  leave  indefinite 
what  is  to  be  proven,  the  expression  "the  occurrence  sought 
to  be  proved ;"  and  that  they  fail  so  to  limit  the  jury  as  to 
require  it  to  base  a  verdict  upon  negligence  which  is  charged 
in  the  declaration.  Were  these  instructions  defective  in  the 
respects  complained  of,  these  defects  would  be  cured  by 
various  of  the  instructions  given  by  the  court  at  the  request  of 
the  defendant,  particularly  those  numbered  eighteen,  nine- 
teen, twenty-one,  twenty-three  and  twenty-seven.  The  in- 
structions must  all  be  considered  together  and  as  all  having 
been  given  by  the  court.  In  complaining  of  these  three  in- 
structions, appellant  isolates  them  from  all  the  other  given 
instructions. 

We  find  no  reversible  error  in  the  giving  of  instruction 
numbered  eight,  which  is  also  complained  of. 

Appellant   complains   of   the   giving   of   the   instruction 

numbered  twelve.    The  instruction  relates  to  the  measure  of 

damages,  if  defendant  is  found  to  be  guilty.    The  complaint 

is  that  it  is  too  broad  and  comprehensive  in  that  it  authorizes 
Vol..  ctvn.— 20, 
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the  jury  to  assess  damages  at  a  sum  which  will  be  a  fair  and 
just  compensation  for  the  injuries  sustained.  The  argument 
is  that,  in  view  of  the  fact  that  plaintiff  is  a  minor,  ha  is  not 
the  one  who  is  entitled  to  all  the  compensation  for  the  in- 
juries. In  so  far  as  his  earning  capacity  until  he  attained 
his  majority  was  injured  or  diminished  by  the  injury  he 
sustained,  plaintiff's  father,  and,  in  case  of  his  death,  the 
mother,  was  entitled  to  the  proceeds  of  that  earning  capacity, 
and  hence,  whatever  damage  the  injury  occasioned  in  that 
respect  the  plaintiff  was  not  entitled  to  compensation  there- 
for. In  other  words,  the  proposition  advanced  by  defendant 
is  that  when  a  minor  has  sustained  injury  and  some  one  is  at 
fault,  as  here,  two  suits  must  be  brought  in  order  to  recover 
the  full  extent  of  the  damages  caused  by  the  injury  to  the 
minor,  that  is,  one  by  the  father  for  the  injury  to  the  minor's 
earning  capacity  until  he  has  attained  his  majority  and  an- 
other by  the  minor  for  the  other  damages  sustained.  The 
proposition  is  sustained  by  Western  Union  Telegraph  Co.  v. 
Woods,  88  HI  App.  375 ;  Chicago  City  Ky.  Co.  v.  Schaefer, 
121  111.  App.  335,  and  Kichardson  v.  Nelson,  221  111.  254, 
cited  by  appellant.  In  the  case  at  bar,  however,  the  father  of 
plaintiff  prosecutes  the  suit  as  next  friend  of  the  plaintiff  and 
the  mother  of  plaintiff  aids  in  the  prosecution  thereof  as  a 
witness  for  and  on  behalf  of  plaintiff.  The  father  and  mother 
thus  both  aided  in  the  prosecution  of  the  suit  upon  the 
theory  whereupon  it  was  prosecuted,  namely,  that,  whatever 
the  damage  which  was  sustained  by  reason  of  the  injury  of 
plaintiff,  it  should  be  recovered  by  the  plaintiff.  Under  the 
principle  of  American  Car  &  Foundry  Company  v.  Hill,  226 
111.  227,  the  father  and  mother  of  plaintiff  herein  thereby 
estopped  themselves  from  hereafter  recovering  damages  from 
appellant  on  the  ground  that  plaintiff's  earning  capacity  until 
he  attained  his  majority  was  diminished  by  the  injury  he 
sustained.  The  law  of  res  adjudicata  as  established  and  ap- 
plied in  this  state  is  in  complete  accord  and  harmony  with 
this  principle  of  the  case  of  American  Car  &  Foundry  Coin- 
par;  V.  Hill.    Lightcap  v.  Bradley,  186  111.  510,  530. 
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We  find  no  reason  for  disturbing  the  judgment  of  the 
Superior  Court.    The  judgment  will  be  afiinned. 

Affirmed. 


The  People,  ex  rel.  Marie  Guy,  Defendant  in  Error,  v.  Felix 

Janos,  Plaintiff  in  Error* 

Gen.  No.  14,834. 

Bastabdt — when  restriction  of  cross-examination  will  reverse.  It 
is  error  to  restrict  the  croBS-exami nation  of  the  prosecutrix  where  the 
effect  is  to  keep  out  evidence  ;7hich  might  tend  to  show  that  a  person 
other  than  the  defendant  was  the  father  of  the  child  of  such  prosecutrix. 

Error  to  Municipal  Court  of  Chicago;  the  Hon.  Freeman  K.  Blake, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1908.    Reversed  and  remanded.    Opinion  filed  October  21,  1910. 

MoBBis  LoEFF  and  E.  M.  Seymour,  for  plaintiff  in  error. 

John  E.  W.  Wayman^  for  defendant  in  error  j  Fbedebic 
BuBNHAM,  of  counsel. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  complaining  witness  in  this  case,  charges  the  defend- 
ant, plaintiff  in  error,  with  being  the  father  of  her  bastard 
child.  Having  admitted  on  her  cross-examination  that  she 
had  stated  in  the  presence  and  hearing  of  three  persons  that 
John,  the  step-son  of  the  defendant,  was  the  father  of  her 
child,  she  was  then  asked  by  defendant's  attorney :  "Q.  Did 
you  ever  go  out  with  John,  his  son?"  A  general  objection 
was  made  to  the  question  and  sustained  by  the  court.  This 
was  error.  The  defendant  was  entitled  to  examine  her  fully 
as  to  her  relations  with  John,  and  to  draw  out  of  her,  if  he 
could,  any  facts  and  circumstances  in  relation  to  the  subject 
matter  of  her  statements  in  order  to  test  the  truth  thereof. 
It  was  material  to  the  defense,  and  the  refusal  of  the  court  to 


308  Appellate  Courts  of  Illinois. 

Geraghty  v.  National  Fire  Proofing  Co.,  167  111.  App.  308. 

permit  the  examination  was  material  error  for  which  the 
judgment  must  be  reversed.  The  record  shows  other  rulings 
of  the  same  character  on  the  same  subject,  in  the  cross-ex- 
amination of  the  complaining  witness,  which  were  an  un- 
warranted denial  of  the  right  of  cross-examination. 

For  these  errors  the  judgment  is  reversed  and  the  cause 
is  remanded  for  a  new  trial. 

Reversed  wad  remanded. 


David  G.  Geraghty,  Appellee^  v.  National  Fire  Proofing 

Company,  Appellant* 

Gen.  No.  14,954. 

This  case  Is  controlled  by  the  decision  in  Geraghty  ▼.  William  Grace 
Company,  po8t,  p.  309. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Marcus  Kavanagh,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Reversed 
and  remanded.    Opinion  filed  October  21,  1910. 

Fbaitk  M.  Cox  and  R.  J.  Fellingham,  for  appellant 

KiCEHAM  ScANLAN  and  LeBot  Bichards,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court 
This  appeal  is  from  the  same  judgment  appealed  from  in 
Greraghty  v.  William  Grace  Company,  post,  p.  309,  and  this 
case  was  by  order  of  court  consolidated  for  hearing  with  that 
case.  The  judgment  is  a  joint  judgment  against  both  de- 
fendants. The  judgment  against  the  William  Grace  Com- 
pany having  been  reversed,  it  follows  that  for  that  reason  the 
judgment  in  this  cause  must  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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David  G.  Geraghty,  Appellee,  v.  William  Grace  Company 
et  aL,  On  Appeal  of  William  Grace  Company. 

Gen.  No.  15,049. 

1.  Master  and  sebvant — when  doctrine  res  ipsa  loquitur  does  not 
apply.  Where  the  declaration  charges  an  injury  resulting  from  the 
failure  of  the  master  to  furnish  a  safe  place  to  work  or  because  of  a 
negligent  order  given  to  the  servant,  the  doctrine  res  ipsa  loquitur  does- 
not  apply. 

2.  Master  and  servant — when  failure  to  inspect  does  not  confer 
cause  of  action.  If  an  injury  results  from  a  defective  condition  of  the 
place  to  which  the  servant  is  assigned  to  work  a  recovery  cannot  be 
had  for  an  injury  resulting  unless  the  defect  is  one  which  a  proper 
inspection  would  have  disclosed. 

3.  Master  and  servant — when  former  not  obligated  to  furnish  safe 
place.  The  obligation  of  the  master  to  provide  reasonably  safe  places 
and  structures  for  his  servants  to  work  upon,  does  not  extend  to  build- 
ings in  process  of  construction  while  undergoing  constant  changes  and 
passing  successive  temporary  conditions,  many  of  which  must  from  the 
very  nature  of  construction  be  dangerous. 

Action  in  ease  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Marcus  Kavanaoh,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Reversed  with 
finding  of  facts.    Opinion  filed  October  21,  1910. 

Statement  by  the  Court.  David  G.  Geraghty,  plaintiflF, 
had  judgment  in  the  Superior  Court  against  the  William 
Grace  Company,  appellant,  and  the  National  Fire  Proofing 
Company  jointly,  for  $5,000  for  damages  for  personal  in- 
juries. On  June  21,  1907,  the  plaintiff  was  employed  by  the 
William  Grace  Company,  the  general  contractor  for  th^ 
erection  of  the  County  Court  House  in  Chicago.  The  Na- 
tional Fire  Proofing  Company  had  a  subcontract  with  the 
William  Grace  Company  to  furnish  and  lay  all  the  tile  in 
the  arches  forming  the  foundations  of  the  various  floors,  and 
all  the  tile  work  of  the  building. 

Appellee  was  a  common  laborer  employed  to  tamp  con- 
crete which  had  been  placed  by  the  Grace  Company  on  top 
of  the  tile  arches  constructed  by  the  National  Fire  Proofing 
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Company.  On  the  afternoon  of  the  day  he  was  injured, 
plaintiff  was  directed  to  go  upon  the  eighth  floor  of  the  build- 
ing, by  the  foreman  of  the  William  Grace  Company,  and  to 
tamp  concrete.  In  obedience  to  such  order  plaintiff  took  his 
tamper  and  went  to  the  floor  designated.  The  gang  of  men 
engaged  in  spreading  concrete  had  the  north  half  of  the  first 
arch  on  that  floor  covered  with  the  usual  layer  of  concrete. 
Plaintiff  stepped  upon  the  center  of  the  north  end  of  the  arch 
to  begin  tamping.  Before  he  had  done  any  tamping,  accord- 
ing to  his  testimony,  the  tile  in  the  north  row  of  tiles  sud- 
denly gave  way,  leaving  the  balance  of  the  arch  standing, 
and  he  was  precipitated  through  the  opening  to  the  next  floor 
below,  falling  on  a  pile  of  bricks,  thereby  suffering  the  in- 
juries complained  of.  It  is  contended  on  behalf  of  the  de- 
fendant that  the  plaintiff  had  commenced  tamping  before  the 
tile  arch  gave  way.  This  arch  had  stood  about  a  week.  All 
the  tile  placed  in  the  arch  were  apparently  perfect  The 
Grace  Company  exercised  no  supervision  over  the  work  of 
the  fireproofing  company  and  gave  no  orders  to  it 

The  tiles  were  set  in  cement,  and  the  best  of  tile  and 
cement  were  used  in  building  the  arches,  and  experienced 
men  were  employed.  The  general  foreman  of  the  Grace 
Company  walked  over  the  arch  in  question  in  the  morning  of 
the  day  plaintiff  was  injured,  and  observed  the  condition  of 
the  arch,  which  appeared  to  be  good,  and  it  appeared  to  be 
ready  for  the  concrete.  He  saw  nothing  that  indicated  any 
danger. 

F.  J.  Canty,  P.  L.  McAedle  and  E.  J.  Folonie,  for  ap- 
pellant. 

KicKHAM  ScANLAN  and  LeRoy  Richards,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court 
The  doctrine  of  res  ipsa  loquitur,  relied  upon  by  the  plain- 
tiff, is  not  applicable  to  the  facts  of  this  case  as  against 
the  defendant  William  Grace  Company.     The  mere  hap- 
pening of  the  accident  in  the  manner  shown  by  the  evidence 
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raises  no  presumption  that  it  was  caused  by  the  negligence 
of  that  company.  The  burden  of  proof  was  upon  the  plain- 
tiff to  show  that  his  employer  was  negligent  as  averred  in  the 
declaration.  That  burden  was  not  discharged  by  mere  proof 
of  the  accident.  Diamond  Glue  Co.  v.  Wietzychowski,  227 
111.  338;  Chicago  &  Northwestern  Ey.  Co.  v.  O'Brien,  132 
Fed.  Kep.  593 ;  Fatten  v.  Texas  &  P.  Ey.  Co.,  179  U.  S. 
668;  Northern  Pacific  Ey.  Co.  v.  Dixon,  139  Fed.  Eep.  737; 
Chicago  Union  T.  Co.  v.  Giese,  229  111.  260 ;  National  Bis- 
cuit Co.  V.  Wilson,  82  N.  E.  Eep.  916;  Quincy  Mining  Co. 
V.  Kitts,  42  Mich.  34. 

Every  count  of  the  declaration  avers  that  the  building  was 
in  process  of  erection  and  that  the  defendant  William  Grace 
Company  failed  to  furnish  the  plaintiff  a  reasonably  safe 
place  to  work.  In  two  of  the  counts  a  neg^gent  order  to  the 
plaintiff  to  work  in  a  place  in  the  building  known  to  the  de- 
fendant to  be  unsafe  is  averred  in  connection  therewith. 

Plaintiff's  injury  was  clearly  due  to  some  weakness  or  de- 
fect in  the  construction  of  the  arch.  What  that  defect  was, 
whether  in  defective  tile  and  material  used  or  in  bad  work- 
manship, the  evidence  does  not  disclose.  The  evidence  does 
not  show  that  the  defendant  Grace  Company  had  any  knowl- 
edge of  any  defect  or  weakness  in  the  arch,  or  ought  to  have 
had  such  knowledge,  or  that  it  had  neglected  any  duty  to  the 
plaintiff,  or  violated  any  duty  to  him  in  ordering  him  to 
work  at  a  place  known  by  it  to  be  unsafe.  The  defect  in  the 
arch  may  be  inferred  from  the  fact  that  the  row  of  tiles 
fell,  assuming  that  the  plaintiff  had  not  commenced  his 
work  of  tamping,  and  did  not  break  the  tiles  by  tamping  upon 
them;  but  it  does  not  appear  that  an  inspection  of  the  arch 
by  the  defendant  would  have  disclosed  the  defect  or  have 
informed  it  of  the  weakness  because  of  which  the  tiles  gave 
way.  Before  a  court  or  jury  would  be  justified  in  saying  that 
defendant's  negligence  in  failing  to  inspect  the  arch  was  the 
cause  of  plaintiff's  injury,  the  evidence  must  show  that  the 
fault  or  defect  in  the  arch  was  one  which  a  proper  inspec- 
tion would  have  made  known  to  it.  Sack  v.  Dolese  et  ah, 
137  111.  129.    However,  there  is  no  averment  of  failure  to 
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inspect  made  in  the  declaration.  The  only  evidence  in  the 
case  on  this  point  was  ofiFered  by  the  defendant,  Grace  Com- 
pany, to  the  effect  that  its  general  foreman  went  over  the 
arch  that  morning  and  saw  nothing  to  indicate  danger; 
that  the  arch  was  all  clear  and  ready  for  concrete.  So  that 
upon  the  assumption  of  the  theory  of  the  declaration  contend- 
ed for  by  appellee,  the  evidence  fails  to  show  a  violation  of 
any  duty  which  the  law  imposed  upon  appellant. 

We  do  not  think,  however,  that  the  obligation  of  a  master 
to  provide  reasonably  safe  places  and  structures  for  his 
servants  to  work  upon,  extends  to  buildings  in  process  of 
construction  while  undergoing  constant  changes  and  passing 
successive  temporary  conditions,  many  of  which  must  from 
the  very  nature  of  construction  be  dangerous.  Falkeneau  v. 
Ginley,  131  111.  Ikpp.  399 ;  McCain  v.  Kingsley,  126  id.  165 ; 
Richardson  v.  Anglo-American  Provision  Co.,  72  id.  77; 
Village  of  Montgomery  v.  Robertson,  229  HI.  466. 

Furthermore,  the  evidence  shows  that  the  National  Fire 
Proofing  Company,  which  constructed  the  arch  in  question 
and  furnished  the  materials  therefor,  was  an  independent 
contractor  and  the  arches  were  to  be  turned  over  to  appellant 
under  the  inspection  of  Holabird  &  Roche,  architects  for  the 
building,  as  complete  arches  so  far  as  the  tile  work  was  con- 
cerned. We  are  unable  to  discover  any  principle  upon  which 
the  responsibility  of  appellant  attaches  for  either  the  negli- 
gence, if  any,  of  the  Fire  Proofing  Company  in  constructing 
the  arches,  or  for  negligence,  if  any,  in  using  defective  tile. 
Wittenberg  v.  Friederichs,  40  N.  T.  Supp.  895 ;  Foster  v. 
City  of  Chicago,  197  111.  264.  It  is,  of  course,  conceded  and 
asssumed  that  if  the  negligence  of  each  of  these  defendants 
directly  concurred  in  producing  the  injury  complained  of, 
both  would  be  liable,  and  they  would  be  jointly  liable.  Con- 
solidated Ice  Machine  Co.  v.  Keifer,  Admr.,  134  111.  481. 
But,  as  we  have  stated  above,  we  do  not  find  that  the  evidence 
shows  any  negligence  charged  in  the  declaration  on  the  part 
of  appellant. 

In  this  view  of  the  case  it  is  unnecessary  for  us  to  consider 
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or  to  decide  the  alleged  errors  in  instructions  urged  upon  our 
attention. 

The  judgment  as  to  this  appellant  must,  therefore,  be  re- 
versed with  a  finding  of  facts. 

Reversed  with  finding  of  facts. 


Charles  Hagmann  et  al.»  Appellants,  v.  W.  G.  Schoelkopf, 

Appellee. 

Gen.  No.  15,145. 

1.  CoTrnrruAVCK-^when  denial  not  ground  for  reversal.  The  action 
of  the  court  in  denying  a  motion  for  a  continuance  predicated  upon  the 
absence  because  of  illness  of  one  of  the  parties  to  the  cause  will  not 
reverse  where  the  opposite  party  admitted  that  such  person  if  present 
would  testify  to  the  facts  set  up  in  the  affidavit  for  continuance. 

2.  Trial — when  argument  of  counsel  improper.  Held,  that  while  it 
was  error  to  allow  the  attorney  of  one  of  the  parties  to  argue  to  the 
jury  as  to  the  conduct  of  the  justice  of  the  peace  on  the  trial  before 
him,  yet  that  such  error  being  trivial  would  not  reverse. 

3.  Judgments — wJien  not  void  for  uncertainty.  Mere  clerical  errors 
will  not  vitiate  a  judgment  nor  will  a  judgment  be  held  void  where  its 
certainty  is  apparent  from  an  examination  of  the  entire  record. 

4.  Appeals  and  ebbobs — when  merits  of  controversy  not  subject  to 
review.  In  the  absence  of  an  exception  preserved  in  the  bill  of  excep- 
tions to  the  action  of  the  trial  court  in  overruling  a  motion  for  a  new 
trial,  the  merits  of  the  controversy  are  not  preserved  for  review. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  Richabd  S.  TuTHn^L,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1908. 
Affirmed.    Opinion  filed  October  21,  1910. 

Maboellus  W.  Meek,  for  appellants. 

E.  A.  Abobn,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court 
This  action  was  commenced  before  a  justice  of  the  peace^ 
and  by  appeal  from  the  judgment  rendered  there  it  was  re- 
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moved  to  the  Circuit  Court.  On  the  trial  in  that  court  a 
judgment  was  entered  for  the  defendant  for  $104.63,  being 
for  defendant's  set-off  $86.64  with  interest,  and  plaintiffs 
prosecute  this  appeal  to  reverse  the  judgment 

It  is  urged  that  the  trial  court  erred  in  refusing  to  grant 
plaintiffs'  application  for  a  continuance  on  February  19, 
1908. 

It  appears  from  the  record  that  when  the  cause  was  called 
for  trial  on  February  18,  1908,  a  motion  was  made  by  the 
plaintiffs  to  continue  the  cause  on  the  ground  that  Charles 
Hagmann,  one  of  the  plaintiffs,  was  ill.  In  support  of  the 
motion  a  physician's  certificate  was  presented  to  the  court 
dated  February  18,  1908,  as  follows:  "Chas.  Hagmann  is 
ill  with  la  grippe  and  cannot  leave  the  building.  He  has  a 
high  fever.  E.  E.  Smith,  attending  physician."  The  court 
granted  a  continuance  of  the  cause  until  the  next  day  on 
terms.  On  February  19,  1908,  the  case  was  again  called  for 
trial,  and  plaintiffs  moved  the  court  for  a  continuance  and 
presented  the  same  physician's  certificate  in  support  of  the 
motion  and  also  the  affidavit  of  G.  E.  Mead  as  follows : 

"Affiant  deposes  that  he  is  agent  and  bookkeeper  for  plain- 
tiffs ;  that  Charles  E.  Hagmann  is  the  only  member  of  plain- 
tiffs' firm  familiar  with  all  the  circumstances  of  this  cause 
and  that  said  Hagmann  and  this  affiant  were  the  only  wit- 
nesses who  testified  at  the  trial  of  this  case  in  the  Justice 
Court ;  that  said  Hagmann,  if  able  to  attend  this  trial,  would 
testify  that  defendant  occupied  plaintiffs'  office  and  shop  for 
six  months  or  more  in  1903  and  agreed  to  pay  rent  for  same 
and  also  agreed  to  pay  for  light  and  fuel.  Hagmann  would 
also  testify  that  plaintiff  furnished  to  defendant  certain  ma- 
terial and  that  there  is  now  due  to  plaintiffs  from  defendant 
$75  after  deducting  defendant's  credits. 

That  Hagmann  would  testify  there  is  now  due  to  plaintiffs 
$15  for  commission  on  the  sale  of  defendant's  trimotor. 

That  upon  plaintiffs  procuring  a  purchaser  for  said  tri- 
motor, defendant  took  from  plaintiffs'  charge  the  consum- 
mation of  said  sale  and  accepted  different  terms  than  those 
agreed  upon;  that  plaintiffs  have  a  good  and  meritorious 
cause  of  action  and  that  same  will  be  irreparably  prejudiced 
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if  said  Hagmann  is  not  present  at  the  trial  thereof,  and  that 
the  foregoing  facts  cannot  be  proved, by  any  other  witnesses; 
that  affiant  knows  of  his  own  kiipwledge  that  Hagmann  is 
ill  and  cannot  leave  the  building  without  danger  to  his 
health," 

The  defendant  admitted  that  Hagmann  would  testify  to 
the  facts  set  up  in  the  affidavit,  if  present.  The  motion  was 
thereupon  denied.  We  do  not  think  the  court  erred  in  deny- 
ing the  motion  for  a  continuance. 

We  think  it  was  error  to  allow  the  defendant's  attorney 
to  argue  to  the  jury  as  to  the  conduct  of  the  justice  of  the 
peace  on  the  trial  before  him.  This  had  nothing  to  do  with 
the  issues  before  the  jury.  But  the  error  was  trivial  and  not 
reversible. 

It  is  urged  that  the  judgment  rendered  in  this  cause  against 
the  plaintiff,  when  there  were  two  plaintiffs,  is  void  for  un- 
certainty. The  judgment  is  certain  as  to  the  person  in  whose 
favor  it  was  rendered  and  who  is  entitled  to  the  money,  and 
we  think  it  is  also  clear  from  the  record  that  the  defendant 
in  the  cause  is  entitled  to  the  money  from  the  plaintiffs  who 
sued  as  co-partners.  The  judgment  is  based  on  the  plea  of 
set-off  and  the  evidence  introduced  in  support  thereof.  "It 
is  the  duty  of  the  appellate  court  rather  to  regard  the  sub- 
stance only,  and  not  mere  form ;  but  still  there  must  always 
be  in  the  record  enough  to  show  what  was  intended  to  be  de- 
creed. Martin  v.  Earnhardt,  39  111.  9,"  Hofferbert  v. 
Klinkhardt,  58  111.  450. 

It  is  apparent  from  the  record  that  if  the  word  plaintiff, 
as  used  in  the  judgment,  had  been  used  in  the  plural  instead 
of  in  the  singular  number,  there  would  be  no  uncertainty 
in  the  judgment.    Its  meaning  would  be  plain  and  definite. 

From  an  inspection  of  the  entire  record  it  is  manifest  that 
the  omission  to  use  the  letter  "s"  at  the  end  of  the  word  plain- 
tiffs was  simply  a  clerical  mistake.  This  does  not  vitiate 
or  render  void  a  judicial  record.  Hofferbert  v.  Klinkhardt, 
supra.  This  point  as  to  the  verdict  was  not  made  in  the  court 
below,  and  cannot  therefore  be  raised  here.  No  assignment 
of  error  covers  it. 
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Inasmuch  as  no  exception  was  preserved  in  the  bill  of 
exceptions  to  the  action  of  the  trial  court  in  overruling  the 
motion  for  a  new  trial,  the  merits  of  the  controversy  are  not 
brought  before  us  for  review.  Pottle  v.  McWorter,  13  111. 
454 ;  Boyle  v.  Levings,  28  id.  314 ;  McClurkin  v.  Ewing,  42 
id.  283 ;  GiU  v.  People,  42  id.  321. 

The  judgment  is  affirmed. 

Affirmed. 


Robert  H.  Lanyon,  Appellee,  v.  Lanquist  &  Illsley  Com- 
pany et  al.,  on  appeal  of  Lanquist  &  Illsley  Company. 

Gen.  No.  15,098. 

1.  Negligence — when  high  degree  of  care  required.  Where  con- 
tractors or  other  persons  hoist  or  suspend  an  iron  beam  weighing  five  or 
six  hundred  pounds,  a  hundred  feet  in  the  air,  and  swing  it  over  a 
public  thoroughfare  in  the  business  center  of  a  large  city,  ordinary 
care  and  diligence  require  the  exercise  of  almost  every  precaution  and 
safeguard  that  human  foresight  can  conceive  to  protect  the  traveling 
public  in  the  street  below  from  all  dangers  from  the  falling  of  such 
beam  and  from  all  occurrences  which  might  cause  such  beam  to  fall  into 
the  street.  It  is  not  the  exercise  of  such  care  to  depend  upon  custom 
that  where  several  contractors  are  engaged  in  the  construction  of  a 
building,  each  controlling  or  operating  boom  derricks,  each  contractor, 
before  moving  or  causing  to  be  moved  the  boom  of  his  derrick,  shall 
ascertain  definitely  whether  or  not  any  of  the  other  contractors  were 
so  operating  their  derricks  as  to  interfere  with  the  proposed  movement. 

2.  Vebdicts — when  not  dieturhed  ae  ewceaeive.  Reviewing  courts  will 
not  substitute  their  judgment  for  that  of  juries  on  questions  of  damages 
unless  it  appears  upon  a  consideration  of  all  the  evidence  that  the 
amount  assessed  by  the  jury  is  the  result  of  passion  or  prejudice,  and 
not  of  calm  and  dispassionate  reflection,  or  is  so  grossly  excessive  that 
it  is  not  consistent  with  reason,  and  shocks  one's  sense  of  justice. 

3.  Instructions — when  refusal  of  correct  tdll  not  reverse.  The 
refusal  of  a  correct  instruction  will  not  reverse  if  its  substance  is  sub- 
stantially contained  in  other  instructions  given. 

4.  Appeals  and  ebbobs — of  what  complaint  cannot  he  made,  A  party 
cannot  complain  except  of  those  errors  which  are  prejudicial  to  hie 
own  interests. 
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Action  in  case  for  personal  injuries.    Appeal  from  the  Superior  Court 

of  Cook  county;  the  Hon.  Willabd  M.  McEwen,  Judge,  presiding.  Heard 

in  the  Branch  Appellate  Court  at  the  October  term,  1908.     Affirmed. 

Opinion  filed   July   15,   1910.     Rehearing  denied  November   11,   1910. 

Certiorari  denied  by  Supreme  Court    (making  opinion  final). 

Statement  by  the  Court  This  appeal  is  from  a  judg- 
ment of  $35,000  recovered  by  appellee,  Kobert  H.  Lanyon, 
against  appellant,  Lanquist  &  lUsley  Company,  and  its  co- 
defendant,  James  H.  Stevens,  in  the  Superior  Court  in  an  ac- 
tion for  personal  injuries  sustained  by  appellee. 

Appellant  was  the  contractor  for  the  erection  of  steel  work 
on  the  Commercial  National  Bank  Building,  being  erected 
on  the  northeast  comer  of  Clark  and  Adams  streets,  Chicago. 
Its  co-defendant,  Stevens,  was  the  contractor  for  the  granite 
work  on  the  same  building.  The  steel  work  and  the  granite 
work  were  progressing  at  the  same  time.  The  plaintiff 
sustained  injuries  by  the  falling  of  a  channel  iron  from  the 
eighth  floor  of  the  building  on  September  10,  1906. 

The  amended  declaration  contained  two  counts.  The 
first  count  avers  that  the  defendants  were  engaged  in  the 
erection  of  the  building  and  that  in  its  work  of  erecting  the 
structural  iron  work  appellant  was  u^ing  and  operating  a 
hoisting  apparatus  and  equipments  for  hoisting  and  moving 
materials  and  setting  the  same  in  place ;  and  that  the  defend- 
ant Stevens  was  using  a  hoisting  apparatus  for  moving  and 
hoisting  materials  and  setting  the  same  in  place ;  that  while 
the  plaintiff  was  walking  along  Adams  street  upon  or  near 
the  sidewalk  adjoining  the  building  and  in  the  exercise  of 
due  and  ordinary  care  and  diligence  on  his  part,  the  defend- 
ants carelessly  and  negligently  caused  a  steel  or  iron  beam 
to  fall  from  the  building  to  and  upon  the  ground  in  Adams 
street,  crushing  a  wooden  fence  or  enclosure  whereby  the 
plaintiff  was  injured. 

The  negligence  averred  in  the  second  count  is  that  the 
appellant  caused  an  iron  bar  to  extend  beyond  the  outer  line 
of  the  building  and  defendant  Stevens  negligently  operated 
its  hoisting  apparatus  so  as  to  come  in  contact  with  the  iron 
bar,  causing  it  to  fall  and  thereby  the  plaintiff  was  injured. 

The  evidence  of  the  plaintiff  tended  to  show  that  the  de- 
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fendahts  were  employed  on  the  Commercial  National  Bank 
building,  at  Clark  and  Adams  streets,  as  charged  in  the 
declaration,  Lanquist  &  lUsley  being  engaged  in  the  erection 
of  the  steel  work  and  James  H,  Stevens  being  engaged  in 
the  setting  of  the  granite;  that  on  the  day  of  the  injury  to 
the  plaintiff  the  steel  work  had  been  constructed  to  a  height  of 
about  twelve  stories,  and  the  granite  work  was  being  set  near 
the  ground  floor.  The  south  side  of  the  building  abutted  on 
Adams  street  and  some  ten  or  twelve  feet  from  the  south 
wall  of  the  building  was  a  fence  running  parallel  with  the 
wall  of  the  building,  along  the  south  side  of  which  was  a 
temporary  wooden  sidewalk  for  pedestrians  passing  along 
Adams  street. 

Each  defendant  in  handling  material  used  boom  derricks 
operated  by  steam  power,  and  the  booms  of  which  were  from 
thirty-five  to  eighty  feet  in  length.  The  derricks  were  of 
the  same  general  construction,  each  having  a  mast,  held  up- 
right by  stiff  braces,  the  mast  turning  freely  in  any  direction 
by  means  of  pivot  pins  at  its  top  and  bottom.  To  the  bottom 
of  the  mast  was  attached  by  a  hinge-like  casting  a  boom,  con- 
siderably longer  than  the  mast,  operated  by  means  of  wire 
cables  controlled  from  a  steam  engine.  The  outer  end  of  the 
boom  could  be  raised  or  lowered,  swinging  up  and  down  on 
the  hinge,  and  the  boom  could  also  be  swung  from  side  to 
side,  turning  the  mast  with  it.  In  addition  to  the  cable  which 
raised  or  lowered  the  boom,  there  was  attached  to  its  outer 
end  a  pulley,  through  which  ran  a  second  cable,  used  for 
raising  or  lowering  materials  handled  by  the  derrick.  On 
the  south  or  Adams  street  wall  of  the  building  the  derrick  of 
the  defendant  Stevens  was  located  about  thirty  or  forty  feet 
east  from  the  west  corner  of  the  building,  and  the  base  of 
the  derrick  rested  upon  the  fifth  floor,  the  boom  swinging 
out  from  the  building  in  a  half  circle.  The  derrick  of  the 
Lanquist  &  lUsley  Company  nearest  the  southwest  corner  of 
the  building  was  placed  on  the  twelfth  floor,  and  the  boom 
of  this  derrick  was  eighty  feet  long  and  swung  in  practically 
three-quarters  of  a  circle  around  the  corner  and  over  above 
the  south  and  west  walls  of  the  building. 
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Lanquist  &  Illsley  Company  had  been  placing  on  the  south 
wall  of  the  building  certain  channel  or  angle  irons,  which 
were  fastened  at  regular  intervals  on  the  outside  of  the  floor 
girders  and  outside  the  outer  walls,  for  the  purpose  of  hold- 
ing in  position  the  terra  cotta  and  brick  constituting  the 
walls;  and  a  large  number  of  these  irons  were  distributed 
from  a  pile  on  the  eighth  floor  of  the  building  which  was 
within  ten  or  twelve  feet  of  the  southwest  corner.  During 
the  day  of  the  accident,  for  several  hours  preceding  it, 
Lanquist  &  Illsley  Company  had  been  placing  and  setting 
these  channel  irons.  The  witnesses  testified  that  the  man- 
ner of  doing  the  work  was  that  each  channel  iron  before 
being  moved  from  the  eighth  floor  was  pushed  out  about  two 
and  one  half  to  three  feet  over  the  edge  of  the  outer  wall  of 
the  building,  that  a  hook  from  the  boom  of  the  derrick  above 
was  then  attached  to  it  by  a  rope  slung  around  the  channel 
iron,  and  it  was  swung  out  and  then  moved  into  place. 

Appellant's  evidence  tended  to  show  that  the  derrick  of 
the  stonecutter  Stevens  had  not  been  working  at  the  place 
where  these  channels  were  being  moved,  for  some  hours  be- 
fore the  accident.  This  evidence  is,  however,  controverted 
by  the  evidence  offered  on  behalf  of  the  defendant  Stevens  to 
the  effect  that  for  at  least  an  hour  before  the  accident  the  de- 
fendant Stevens  had  been  transferring  stone  from  the  east 
side  of  his  derrick  to  the  west  side;  that  about  fifteen  or 
twenty  stones  had  thus  been  moved  along  the  south  side  of  the 
building  before  the  accident  happened,  and  that  the  boom  of 
the  Stevens  derrick  had  been  moved  around  from  the  east 
to  the  west  about  twenty  minutes  before  the  accident  hap- 
pened, and  that  the  stone  that  was  being  transferred  at  the 
time  or  just  before  the  accident  weighed  from  800  to  1,000 
pounds.  The  employes  of  appellant  had  projected  one  of  the 
channel  irons  over  the  edge  of  the  wall  and  were  waiting  for 
the  pulley  or  fall  from  the  derrick  to  come  down  from  above, 
when  suddenly  the  boom  of  the  derrick  operated  by  the  de- 
fendant Stevens  swung  around  from  the  east  and  lowered 
from  above,  struck  the  channel  iron  so  extended  or  pro- 
jected by  the  appellant  on  the  top ;  and  in  spite  of  the  efforts 
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of  appellant's  men,  who  were  handling  the  channel  iron,  to 
prevent  it  from  becoming  dislodged,  it  was  dragged  from  its 
position  by  the  boom  of  the  Stevens  derrick,  and  fell  into 
the  street  below,  causing  appellee's  injuries. 

It  was  claimed  on  the  trial  by  the  defendant  Stevens  that 
the  boom  of  the  Stevens  derrick  was  not  at  any  time  moved 
close  enough  to  the  building  to  interfere  with  the  channel 
iron,  but  the  defendant  Stevens  offered  no  evidence  tending 
to  show  how  the  channel  iron  fell,  if  it  was  not  in  the  man- 
ner testified  to  by  the  witnesses  for  plaintiff  and  appellant. 

Winston,  Payne,  Strawn,  &  Shaw,  for  appellant ;  John 
Baeton  Payne,  John  D.  Black,  Elbeidge  Hanecy  and 
John  C.  Slade,  of  counsel. 

John  S.  Huey,  for  appellee ;  Mann  &  Millee,  of  counsel. 

Me.  Justice  Smith  delivered  the  opinion  of  the  court 
As  indicated  in  the  preceding  statement,  there  appear 
in  the  evidence  in  the  record  only  two  points  of  controversy 
as  to  facts.  By  the  plaintiff's  evidence  it  is  shown  that,  to 
the  knowledge  of  the  witnesses,  the  Stevens  derrick  had  not 
been  operating  on  the  afternoon  of  September  10,  1906, 
until  about  five  minutes  before  the  injury  to  the  plaintiff,  and 
then  only  in  the  field  to  the  east  of  that  in  which  appellant 
was  handling  and  placing  channel  irons.  But,  upon  a  con- 
sideration of  all  the  evidence,  and  particularly  the  evidence 
given  by  the  witnesses  called  by  the  defendant  Stevens,  we 
are  of  the  opinion  that  it  shows  by  a  clear  preponderance 
that  for  an  hour  before  the  time  of  plaintiff's  injury,  the 
derricks  of  both  defendants  were  in  operation,  and  that  the 
derrick  of  defendant  Stevens  had  been  engaged  during  that 
time  in  transferring  granite  from  a  point  east  of  the  derrick 
to  points  west  of  the  derrick,  making  it  necessary  to  swing  the 
boom  of  the  Stevens  derrick  to  the  west  and  into  the  same 
field  of  operations  in  which  appellant's  derrick  was  operating, 
and  where  it  might  come  in  contact  with  the  material  being 
handled  by  appellant. 
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Although  these  derricks  had  been  operated  for  at  least 
an  hour  in  this  manner,  over  a  public  thoroughfare,  and  with 
the  possibility  of  interfering  with  each  other  at  any  mo- 
ment, the  record  shows  no  attempt  on  the  part  of  either  de- 
fendant by  signals  or  otherwise  to  exercise  due  care  and 
diligence  under  the  existing  conditions  and  circumstances. 
.No  notice  or  communication  passed  from  one  defendant  to 
the  other  during  the  afternoon  which  was  designed  to  safe- 
guard and  protect  in  any  way  those  persons  rightfully  using 
Adams  street     In  our  opinion,  where  contractors  or  other 
persons  hoist  or  suspend  an  iron  beam  weighing  five  hundred 
or  six  hundred  pounds,  a  hundred  feet  in  the  air,  and  swing 
it  over  a  public  thoroughfare  in  the  business  center  of  a  large 
city,  ordinary  care  and  diligence  require  the  exercise  of 
almost  every  precaution  and  safeguard  that  human  fore- 
sight can  conceive  to  protect  the  traveling  public  in  the  street 
below  from  all  dangers  from  the  falling  of  such  beam  and 
from  all  occurrences  which  might  cause  such  beam  to  fall 
into  the  street.     It  is  not  the  exercise  of  such  care  to  de- 
pend upon  custom  that  where  several  contractors  are  en- 
gaged in  the  construction  of  a  building,  each  controlling  or 
operating  boom  derricks,  each  contractor,  before  moving  or 
causing  to  be  moved  the  boom  of  his  derrick,  shall  ascertain 
definitely  whether  or  not  any  of  the  other  contractors  were 
so  operating  their  derricks  as  to  interfere  with  the  proposed 
movement.    Or,  in  other  words,  as  counsel  for  appellant  say 
in  their  brief:     "that  the  contractor  first  using  a  derrick 
obtained  the  right  of  way,  and  other  contractors  were  in  the 
custom  and  habit  of  ascertaining  whether  the  space  for  the 
operation  of  their  derricks  was  clear,  and  of  respecting  the 
superior  right  of  the  first  contractor,  before  beginning  their 
own  operation ;"  for,  if  the  contractor  not  having  the  right 
of  way  should  fail  to  observe  the  custom,  it  would  still  be 
the  duty  of  the  contractor  having  the  right  of  way  by  the 
custom  to  govern  his  actions  by  the  exigencies  and  according 
to  the  contractor's  actions  notwithstanding  the  custom.     It 
appears  from  the  evidence,  which  is  practically  uncontra- 
dicted, that  both  defendants  were  operating  their  derricks 
Vol.  cLvn. — 21. 
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at  the  same  time,  and  had  been  so  operating  them  for  an 
hour,  so  that  under  the  supposed  custom  neither  contractor 
had  the  right  of  way  and  could  not  and  did  not  rely  upon  the 
alleged  custom,  if  it  existed.  Furthermore,  if  such  custom 
existed^  it  appears  from  the  evidence  that  neither  of  the 
defendants  was  observing  it,  and  the  jury  had  a  right  to 
conclude  from  the  evidence  that  both  defendants  were  pur- 
suing their  work  regardless  of  each  other,  or  of  such  a 
custom.  Hence,  had  the  alleged  custom  offered  to  be  shown 
been  received  in  evidence,  it  could  not  have  affected  the  con- 
clusion of  the  jury,  or  have  exonerated  the  appellant  from 
the  charge  of  negligence  in  proceeding  with  its  work  while 
Stevens  was  operating  its  boom 'where  it  might  interfere 
with  appellant's  operations.  Appellant's  foreman,  Omund- 
son,  knew  that  the  Stevens  boom  could  reach  the  channel 
iron  which  he  was  engaged  in  hoisting.  He  also  knew  five 
minutes  before  the  Stevens  boom  struck  the  iron  that  the 
Stevens  derrick  was  in  operation  "over  to  the  east,"  and  yet 
he  proceeded  with  his  work.  The  exercise  of  due  care,  under 
the  circumstances  shown,  required  him,  we  think,  to  ascer- 
tain and  know  that  the  boom  would  not  be  swung  to  the  west 
where  it  could  or  would  interfere  with  appellant's  operations, 
before  proceeding  with  his  work  of  moving  out  the  iron  to  a 
place  where  it  might  be  struck  by  the  boom.  We  do  not  hold 
that  it  was  a  negligent  act  to  extend  the  channel  iron  out- 
side of  the  building,  for  that  was  but  a  part  of  the  reasonable 
and  usual  operation  of  putting  it  in  place.  But  is  was  negli- 
gence, we  think,  under  the  circumstances  shown,  to  so  place 
the  iron  without  first  ascertaining  and  knowing  whether  the 
Stevens  boom  was  to  be  swung  around  in  its  operation  where 
it  might  come  in  contact  with  the  iron. 

Holding  as  we  do  that  the  clear  preponderance  of  the 
evidence  tends  to  show  that  the  custom  offered  to  be  shown  by 
appellant  was  not  being  observed  at  the  time  of  plaintiff's 
injury  by  the  defendants  or  either  of  them,  and  that  re- 
liance on  such  a  custom  by  appellant  while  it  was  being  vio- 
lated by  the  defendant  Stevens  would  not  have  justified  ap- 
pellant  in   proceeding   with   its   operations   over   a   public 
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thoroughfare  where  people  were  constantly  passing,  under 
the  circumstances  shown  in  the  evidence,  without  exercising 
the  care  required  by  law,  it  follows,  we  think,  that  the  ex- 
clusion of  the  evidence  oflFered  of  the  custom  was  not  material 
error.  While  such  a  custom,  if  observed  and  followed  by  the 
defendants,  would  have  been  admissible  in  evidence  on  the 
question  of  negligence,  as  tending  to  shed  light  on  the  acts  and 
conduct  of  the  defendants,  we  do  not  see  that  the  exclusion  of 
evidence  of  the  custom  itself  can  be  complained  of  by  ap- 
pellant when,  as  the  evidence  shows,  it  was  not  observing 
the  custom  in  the  operation  of  its  derrick. 

It  is  urged  on  behalf  of  appellant  that  the  verdict  is 
grossly  excessive  and  is  not  based  on  the  evidence. 

It  must  be  considered  in  the  first  place  that  the  amount  of 
damages  in  a  case  of  this  kind  is  to  be  determined  by  the 
jury  under  proper  instructions,  and  it  is  to  be  left  largely 
to  their  sound  judgment.  There  cannot  be  in  the  nature  of 
things  any  hard  and  fast  rule  by  which  to  measure  the 
amount  of  damages  to  be  awarded.  Reviewing  courts  will 
not  substitute  their  judgment  for  the  judgment  of  juries 
on  such  questions,  unless  it  appears  upon  a  consideration  of 
all  the  evidence  that  the  amount  assessed  by  the  jury  is  the 
result  of  passion  or  prejudice,  and  not  of  calm  and  dispas- 
sionate reflection,  or  is  so  grossly  excessive  that  it  is  not  con- 
sistent with  reason,  and  shocks  one's  sense  of  justice.  We 
find  nothing  in  the  record  affording  any  basis  for  the  con- 
clusion that  the  amount  of  the  verdict  was  the  result  of 
prejudice  and  passion  in  the  minds  of  the  jury.  It  is  true 
that  the  amount  of  the  verdict  is  large,  but  when  the  nature 
of  the  injuries  suffered  by  the  plaintiff  is  considered,  and 
the  operations  upon  his  skull  rendered  necessary  to  relieve 
the  brain  compression  made  evident  by  the  slow  pulse  and 
paralysis  of  his  left  side,  the  general  impairment  of  the 
brain,  leaving  a  permanent  condition  of  weak,  slow  and 
hesitating  mentality,  with  a  tricky  memory,  and  the  general 
shock  to  his  system  and  loss  of  health  shown  by  the  evidence, 
we  cannot  say  that  the  amoimt  of  the  verdict  is  excessive. 
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It  is  contended  that  the  trial  court  erred  in  refusing  the 
following  instruction  requested  bj  appellant: 

"You  are  instructed  that  if  you  believe  from  the  evidence 
in  this  case  that  the  beam  in  question  fell  by  reason  of  the 
fact  that  the  defendant,  James  H.  Stevens,  negligently  op- 
erated a  certain  derrick  on  the  south  side  of  the  Commercial 
National  Bank  building  then  in  the  course  of  construction, 
and  that  such  negligent  operation  by  the  said  Stevens  of  the 
said  derrick  was  the  sole  negligent  act  which  caused  the 
injury  to  the  plaintiff,  then  the  plaintiff  cannot  recover 
against  the  Lanquist  &  Illsley  Company  and  your  verdict 
as  to  said  company  should  be  not  guilty.'' 

This  instruction  is  fully  covered  by  at  least  three  other 
instructions  given  at  the  request  of  appellant.  Its  refusal 
was  not  error. 

Complaint  is  made  of  the  giving  of  the  following  instruc- 
tion at  the  request  of  the  defendant  Stevens : 

"In  determining  the  question  of  liability  in  this  case  you 
must  not  be  influenced  or  governed  at  all  by  any  feeling 
of  sympathy  for  the  plaintiff  or  any  feeling  of  prejudice 
against  the  defendant,  James  H.  Stevens.  It  is  your  duty 
as  jurors  to  determine  the  question  of  liability  in  this 
case  as  fairly  and  impartially  for  defendant,  James  H. 
Stevens,  as  for  the  plaintiff,  and  as  fairly  and  impartially  for 
the  plaintiff  as  for  defendant,  James  H.  Stevens.  Neither  the 
plaintiff  nor  defendant,  James  H.  Stevens,  should  receive 
any  favor  from  you  as  jurors. 

In  considering  your  verdict  you  should  be  governed  solely 
and  exclusively  by  the  evidence  which  the  court  permits  the 
witnesses  to  give  and  the  law  given  you  by  the  court  in  these 
instructions,  and  base  your  verdict  upon  the  evidence  and  the 
law  regardless  of  all  else." 

While  we  do  not  approve  of  the  instruction,  we  do  not 
regard  the  giving  of  it  as  reversible  error.  Nor  do  we  re- 
gard the  giving  of  the  instruction  requested  by  the  defendant 
Stevens  to  the  effect  that  if  the  jury  believed  from  the  evi- 
dence that  the  iron  setters  were  not  in  the  exercise  of  ordi- 
nary care  in  handling  the  piece  of  structural  iron,  but  were 
handling  it  in  a  negligent  manner  and  that  such  negligence 
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was  the  efficient  cause  of  the  iron  falling,  and  without  such 
negligence  of  the  iron  setters  the  accident  would  not  have 
happened,  then  they  should  find  appellant  guilty,  as  errone- 
ous. 

At  the  request  of  the  defendant  Stevens  the  court  in- 
structed the  jury: 

"The  court  further  instructs  you  that  as  to  the  way  and 
manner  in  which  the  servants  of  the  defendants,  Lanquist 
&  Illsley  Company,  handled  and  placed  the  piece  of  structur- 
al iron  at  the  time  in  question  the  defendant,  James  H.  Stev- 
ens, owed  plaintiff  no  duty.  The  only  duty  defendant,  James 
H.  Stevens,  owed  the  plaintiff  was  to  exercise  ordinary  care 
in  hoisting  and  setting  or  moving  stone.  And  if  you  believe 
from  all  the  evidence  that  the  defendant,  Stevens,  at  the  time 
and  place  in  question,  was  in  the  exercise  of  ordinary  care, 
in  the  prosecution  of  his  work,  then  you  should  find  him  not 
guilty." 

This  instruction  was  clearly  erroneous  and  misleading. 
The  defendant  Stevens  owed  to  the  plaintiff  a  duty  with 
reference  to  the  way  in  which  the  servants  of  appellant  were 
handling  and  had  placed  the  iron.  If  the  movement  of  this 
derrick  was  likely  to  interfere  with  the  iron  as  it  was  being 
handled  by  appellant  and  thereby  cause  the  iron  to  fall  and 
injure  a  passerby  on  the  street  below,  Stevens  was  in  law 
bound  to  use  such  care  with  reference  to  the  movements  of 
his  derrick  that  no  injury  could  be  done  to  such  passerby 
or  to  appellant  or  to  the  employes  of  the  defendants.  But 
while  the  instruction  is  wholly  bad,  its  sole  object  and  pur- 
pose, as  expressed  in  the  instruction,  was  to  relieve  Stevens 
from  liability.  The  jury,  however,  found  Stevens  guilty. 
Of  this  we  do  not  think  appellant  can  complain. 

We  do  not  think  the  court  erred  in  giving  the  first  in- 
struction on  behalf  of  appellee  on  the  question  of  joint 
negligence  of  the  defendants. 

Finding  no  reversible  error  in  the  record,  the  judgment  is 

affirmed. 

AffirmecL 
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Robert  J.  Mulcahy,  Appdlee,  v.  Chicago  &  Alton  Railroad 

Company,  Appellant. 

Gen.  No.  15,119. 

1.  Master  and  servant — tohat  essential  to  recovery  ty  latter.  Before 
a  aervant  may  recover  from  his  master  for  injuries  received  he  must 
establish  by  a  preponderance  of  the  evidence  three  propositions:  first, 
the  existence  of  the  defect  averred;  second,  that  the  master  knew  or  in 
the  exercise  of  ordinary  care  would  have  had  knowledge  of  such  defect, 
and,  third,  that  the  servant  did  not  know  of  the  defect  and  did  not 
have  equal  opportunities  with  the  master  of  knowing  it. 

2.  Master  and  servant — when  doctrine  of  assumed  risk  preoVades 
recovery.  If  the  injury  was  the  result  of  a  condition  known  to  the 
servant  which  was  one  of  the  assumed  risks  of  hia  employment  he  can- 
not recover. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Arthur  H.  Frost,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Reversed 
with  finding  of  facts.    Opinion  filed  October  21,  1010. 

Statement  by  the  Court.  The  plaintiff,  Robert  J.  Mul- 
cahy, was  injured  on  February  13,  1903,  while  he  was  em- 
ployed by  the  defendant,  Chicago  &  Alton  Railroad  Com- 
pany, as  a  switchman,  and  engaged  in  his  duties.  He  re- 
covered a  judgment  for  damages  in  the  Circuit  Court  for 
$8,000  for  his  injuries  against  the  defendant,  and  this 
appeal  is  prosecuted  to  reverse  it. 

The  declaration  is  in  one  count  and  charges  the  defendant 
with  negligence  in  permitting  a  foot-board  of  its  locomotive 
to  become  out  of  repair,  in  that  the  tank  of  the  locomotive 
leaked  and  water  dripped  down  on  the  foot-board  and  froze, 
causing  the  plaintiff's  foot  to  slip  off  the  foot-board  onto 
the  track,  and  the  cars  attached  to  the  locomotive  passed 
over  and  crushed  his  feet. 

On  the  day  of  the  injury  the  plaintiff  went  to  work  on 
the  engine  at  eight  o'clock  a.  m.  and  continued  at  his  work 
all  day  in  the  usual  manner  until  about  seven  o'clock  p.  m. 
Near  Western  avenue  in  Chicago  the  tracks  of  the  defendant 
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connect  with  those  of  the  Chicago  Junction  Railway.  At 
the  connection  there  was  an  interlocking  switch  controlled 
from  a  tower.  The  conductor  and  the  plaintiff  were  riding 
on  the  front  foot-board  of  the  locomotive.  No  signal  was 
received  and  the  engine  stopped.  Plaintiff  went  ahead  with 
his  lantern  about  150  feet,  and  signaled  the  engineer  to 
"come  on."  Plaintiff  remained  standing  where  he  was  until 
the  locomotive  came  up  and,  as  it  passed,  attempted  to  step 
upon  the  rear  foot-board  and  either  slipped,  as  he  claimed,  on 
the  ice  which  had  formed  on  the  foot-board,  or  overstepped. 
The  engine  was  going  at  the  "ordinary  speed  for  getting  on 
or  off."  f 

The  plaintiff  was  about  twenty-one  years  old  at  the  time  of 
his  injuries.  He  had  worked  as  a  brakeman  with  switching 
crews  on  freight  trains  in  freight  yards  about  ten  •months 
and  had  worked  for  the  defendant  about  seven  months  in 
the  same  employment,  and  for  several  weeks  upon  the  same 
engine  he  was  working  on  when  he  was  injured.  He  was 
"head  brakeman,"  which  required  him  to  work  next  to  the 
engine,  either  from  the  front  or  rear  foot-board.  His  work 
required  him  to  get  on  and  off  the  foot-boards  from  fifty  to 
two  hundred  times  a  day. 

Plaintiff's  claim  in  his  testimony  is  that  on  the  morning 
of  the  day  of  the  accident,  when  he  went  to  work,  he  noticed 
water  dripping  down  the  end  of  the  sloping  tank  onto  the 
rear  foot^board  and  forming  ice  on  the  foot-board.  The 
water  appeared  to  come  from  a  hole  in  the  tank  about  two  and 
one  half  feet  from  the  end  and  about  the  same  distance  from 
the  side  of  the  tank.  As  to  the  existence  of  this  hole  there 
is  a  controversy  in  the  evidence.  Plaintiff  claims  he  called 
the  attention  of  his  foreman,  Wright,  to  the  leak  when  he 
discovered  it  in  the  morning,  and  Wright  told  him  "it  was 
all  right,  it  don't  amount  to  anything."  This  is  denied  by 
Wright. 

At  the  close  of  the  plaintiff's  evidence  and  again  at  the 
close  of  all  the  evidence  in  the  case  the  defendant  offered 
and  requested  peremptory  instructions  to  find  the  defendant 
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not  guilty.     These  instructions  were  each  refused  by  the 
court 

Winston,  Payne,  Stbawn  &  Shaw,  for  appellant;  Ed- 
ward W.  Everett,  of  counsel 

George  E.  Gorman,  for  appellee;  John  M.  Pollock,  of 
counsel. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  law  is  well  settled  in  this  State  that  before  a  servant 
may  recover  from  his  master  for  in j Tories  received,  he  must 
establish  by  a  preponderance  of  the  evidence  three  propo- 
sitions, viz. :  First,  the  existence  of  the  defect  averred ; 
second,*  that  the  master  knew,  or  in  the  exercise  of  ordinary 
care  would  have  had  knowledge,  of  such  defect;  and  third, 
that  the  servant  did  not  know  of  the  defect,  and  did  not  have 
equal  opportunities  with  the  master  of  knowing  it.  Mc- 
Cormick  Machine  Co.  v.  Zakzewski,  220  111.  622 ;  Christian- 
sen V.  Graver  Tank  Works,  223  id.  142;  Metcalf  Co.  v. 
Nystedt,  203  id.  333.  The  question  is  then  presented  by 
the  refused  instruction  whether  there  is  in  the  record  evi- 
dence which,  with  the  inferences  reasonably  to  be  drawn 
therefrom,  tends  to  prove  the  above  propositions. 

Upon  the  question  of  the  existence  of  the  leak  in  the  tank 
and  that  the  water  therefrom  fell  upon  the  foot-board,  form- 
ing ice  thereon,  under  the  existing  weather  conditions,  the 
witnesses  Cox,  Barrett  and  Cusack  support  the  plaintiff.  On 
the  other  hand  the  testimony  of  the  witnesses  Allison,  Smith, 
Coughlin  and  Wright  tends  to  show  that  no  such  defect  ex- 
isted in  the  locomotive  tank  and  that  there  was  no  ice  on  the 
foot-board  at  the  time  of  plaintiff's  injury.  Upon  this  con- 
troverted question  of  fact,  this  court  would  not  in  this 
case  be  warranted  in  saying  the  jury  had  come  to  a  wrong 
conclusion. 

The  evidence  relating  to  the  second  proposition — the  de- 
fendant's knowledge  of  the  defect — is  confined  to  the  testi- 
mony of  the  plaintiff  in  his  own  behalf,  and  to  the  testimony 
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of  Wright  denying  that  the  plaintiff  called  his  attention  to 
what  appeared  to  be  a  stream  of  water  extending  down  the 
tank  and  dropping  upon  the  foot-board,  and  denying  the 
conversation  between  the  plaintiff  and  himself  with  refer- 
ence to  the  leak  in  the  tank.  The  jury  believed  the  plaintiff 
and  disbelieved  Wright.  We  cannot  say  on  this  evidence  that 
the  jury  were  clearly  and  manifestly  wrong  in  their  finding 
on  this  question. 

On  the  third  proposition^,  however,  that  the  plaintiff  did 
not  know  of  the  defect  and  did  not  have  equal  opportunities 
with  the  defendant  of  knowing  it,  there  is  no  controversy  in 
the  evidence.  The  plaintiff  says  he  knew  of  the  defect,  and 
not  only  that,  but  he  called  appellant's  attention  to  it.  The 
evidence  on  this  question  all  points  to  the  conclusion  that 
plaintiff's  opportunities  of  knowing  of  the  defect,  if  it  ex- 
isted, were  at  least  equal  to  those  of  the  defendant  and  per- 
haps superior.  The  evidence  on  this  proposition  is  all 
against  the  plaintiff.  He  therefore  failed  to  establish  a 
necessary  element  in  his  case  to  entitle  him  to  recover;  or, 
to  state  it  more  accurately,  the  plaintiff's  case  lacked  this 
necessary  element  to  his  right  of  recovery.  His  own  evi- 
dence on  this  question  precludes  him  from  recovering.  He 
admits  he  knew  of  the  leak,  and  that  water  was  dripping  upon 
the  foot-board  and  forming  ice  thereon  at  eight  o'clock  in 
the  morning,  and  he  continued  to  use  the  foot-board  until 
about  seven  o'clock  in  the  evening  without  objection.  That  he 
appreciated  the  danger  from  such  a  condition  of  the  foot- 
board is  made  clear  by  the  evidence.  For  that  reason  he 
had  chopped  ice  off  the  foot-board  and  put  salt  upon  it 
frequently.  From  the  evidence  bearing  upon  this  propo- 
sition, the  conclusion  is  forced  upon  the  court  that  plaintiff, 
on  the  case  presented  by  the  evidence,  is  not  legally  entitled 
to  prevail. 

Furthermore,  in  our  opinion  the  plaintiff,  on  the  evidence 
above  adverted  to,  assumed  the  risk  arising  from  the  defect 
complained  of.  One  of  the  ordinary  hazards  of  his  em- 
ployment was  that  of  slipping  on  the  foot-boards.  He  knew 
that  the  formation  of  ice  on  the  foot-board  from  the  dripping 
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water  and  the  freezing  temperature  increased  the  danger  of 
his  work.  He  had  his  election  to  quit  the  service  or  assume 
the  risks  arising  from  the  defect  He  voluntarily  continued 
in  the  service  without  objection  after  he  knew  of  the  defect 
and  that  his  work  had  become  more  dangerous  by  reason 
thereof.  It  must  therefore  be  held  that  the  plaintiff  assumed 
the  risk  arising  from  the  defective  tank.  Morden  Frog 
Works  V,  Fries,  228  111.  246 ;  Christiansen  v.  Graver  Tank 
Works,  supra ;  McCorraick  Machine  Co.  v.  Zakzewski,  supra. 

According  to  plaintiff's  testimony,  ice  and  snow  on  the 
foot-board  was  of  common  occurrence  during  the  winter 
months.  He  testified  that,  "very  frequently  the  foot-board 
would  have  ice  on  it  because  of  the  water  flowing  from  the 
tank  onto  the  foot-board.  It  happened  several  times.  It 
is  a  common  occurrence  out  there.  I  always  went  and  got 
some  salt  and  sprinkled  it  on  it.  Previous  to  this  time,  I 
always  chopped  the  ice  off  of  it.  I  knew  that  water  flowing 
from  the  tank  would  make  ice  on  the  foot-board.*  Had  seen 
it  before  on  several  occasions.  Could  not  say  I  saw  it  on  this 
engine.  Always  looked  at  the  foot-board  to  see  what  con- 
dition it  was  in  prior  to  this  time.  This  is  the  only  time  I 
never  did  remove  it."  The  only  conclusion  from  this  testi- 
mony is  that  ice  on  the  rear  foot-board  of  an  engine  is  a 
ferquent  and  common  occurrence;  and  that  the  danger 
arising  therefrom  was  one  of  the  ordinary  risks  of  the  em- 
ployment of  plaintiff.  By  all  the  authorities  in  this  juris- 
diction plaintiff  assumed  the  risk  of  injury  therefrom. 

For  these  reasons  the  Circuit  Court  erred  in  denying  de- 
fendant's motion  to  exclude  the  evidence  and  give  the  per- 
emptory instruction.  The  judgment  is  reversed  with  a  find- 
ing of  facts. 

Beversed  with  finding  of  facts. 
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Samuel  Gurnea,  Appellee,  v.  Baltimore  &  Ohio  Railroad 

Company,  Appellant. 

Gen.  No.  15,139. 

1.  Master  and  servant — who  not  fellotD-servanis,  Eeld,  under  the 
evidence,  that  the  plaintiff,  who  was  a  switchman,  was  not,  as  a  matter 
of  law,  a  fellow-servant  of  members  of  the  crews  of  switch  engines. 

2.  Vebdiots — when  not  disturbed,  A  verdict  will  not  be  set  aside 
on  review  as  against  the  weight  of  the  evidence  unless  clearly  and 
manifestly  so. 

3.  CoNTBiBUTOBY  NEGLIGENCE — employe  alighting  from  stoitch  engine. 
Held,  that  it  was  for  the  jury  to  determine  whether  or  not  an  employe 
of  a  railroad  company  in  stepping  from  a  switch  engine  and  on  to  an 
adjoining  track  was  guilty  of  such  negligence  as  barred  his  recovery. 

4.  Evidence — when  admieeion  of  immaterial  will  not  revera^.  The 
admission  of  immaterial  evidence  will  not  reverse  unless  harm  appears 
to  have  resulted. 

5.  Instructions — when  upon  quantum  of  proof  not  erroneous.  An 
instruction  upon  this  subject  as  follows,  held,  not  erroneous. 

"The  jury  are  instructed  that  the  plaintiff  is  not  bound  to  prove  his 
case  beyond  a  reasonable  doubt,  but  is  merely  bound  to  prove  it  by  a 
preponderance  of  the  evidence.' 


» 


Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Julian  W.  Mack,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Affirmed. 
Opinion  filed  October  21,  1910. 

Calhoun,  Ltford  &  Sheean,  for  appellant;  Ohables 
D,  Clabe,  of  counsel. 

Jambs  C.  McSiiane,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

Appellee,  Samuel  Gurnea,  recovered  a  judgment  in  the 
Circuit  Court  against  the  appellant.  The  Baltimore  &  Ohio 
Railroad  Company,  in  an  action  for  personal  injuries  al- 
leged to  have  been  sustained  by  the  plaintiflF,  Gurnea,  through 
the  negligence  of  the  railroad  company.  The  company  prose- 
cutes this  appeal  to  reverse  the  judgment,  and  contends,  (1) 
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that  the  contributory  negligence  of  the  plaintiff  precludes 
recovery;  (2)  that  the  weight  of  the  evidence  shows  that  the 
defendant  .was  guilty  of  no  negligence;  (3)  if  there  was 
negligence  on  the  part  of  the  defendant  liability  cannot  be 
predicated  thereon  because  such  negligence  was  not  the 
proximate  cause  of  the  injury,  and  because  such  negligence 
was  omission  of  duty  by  a  fellow-servant;  (4)  prejudicial 
evidence  on  behalf  of  the  plaintiff  was  erroneously  admitted ; 
and  (5)  an  erroneous  instruction  was  given  at  the  request  of 
the  plaintiff. 

If  the  question  of  contributory  negligence  on  the  part  of 
the  plaintiff,  and  the  question  of  defendant's  negligence  are 
both  resolved  in  favor  of  the  plaintiff,  he  still  cannot  recover, 
if  his  injury  was  caused  by  an  omission  of  duty  by  a  fellow- 
servant.  We  shall  consider,  therefore,  the  fellow-servant 
question,  first,  and  then  take  up  the  other  questions  in  the 
order  above  stated. 

At  the  conclusion  of  the  evidence  the  defendant  asked 
the  court  to  instruct  the  jury  to  return  a  verdict  of  not  guilty. 
The  court  refused  to  give  the  instruction,  and  the  refusal  is 
assigned  as  error.  This  with  other  assignments  of  error 
raised  the  above  stated  questions  which  formed  the  principal 
subject  of  argument  by  the  counsel  on  both  sides. 

The  plaintiff  was  a  night  switchman  employed  by  the 
defendant  in  its  South  Chicago  yard.  This  yard  extends 
from  Rock  Island  Junction,  which  is  south  of  Ninety- 
third  street,  where  the  tracks  of  the  defendant  leave  the 
tracks  of  the  Rock  Island  Railroad,  to  a  point  some  distance 
north  of  Eighty-fifth  street  in  the  city  of  Chicago.  It  con- 
tains more  than  thirty  parallel  switch  tracks  which  run  north 
and  south  from  the  switching  leads  at  the  south  end  of  the 
yard.  On  the  east  side  of  the  yard  between  Eighty-sixth  and 
Eighty-seventh  streets  is  a  round-house.  Just  west  of  the 
defendant's  right  of  way  are  the  Illinois  Central  Railroad 
tracks.  From  Eighty-ninth  street  as  far  south  as  Ninety-first 
street,  the  most  westerly  track  of  defendant  was  used  exclu- 
sively for  the  storage  of  cabooses.  The  next  track  to  the  east 
was  designated  by  the  witnesses  as  the  main  track,  and  it  was 
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regularly  used  as  a  thoroughfare  for  engines  going  in  either 
direction.  Next  east  of  this  main  track  was  No.  1  lead,  which 
ran  parallel  to  the  main  track  from  Ninety-third  street  to  a 
point  between  Eighty-ninth  and  Ninetieth  streets,  where  it  di- 
verged in  a  northeasterly  direction  as  a  stem  from  which 
branched  switch  tracks  numbered  from  1  to  9. 

Plaintiff  had  worked  for  various  railroads  and  for  the 
Standard  Oil  Company  as  switchman  for  about  ten  years. 
At  the  time  of  his  injury  he  had  worked  for  the  defendant  as 
switchman  about  three  weeks.  He  was  a  member  of  a  crew 
engaged  in  switching  out  transfers,  cars  destined  for  other 
roads,  at  the  south  end  of  the  yard.  About  3:30  in  the 
morning  of  March  23,  1904,  a  cut  of  15  to  18  cars  was  being 
pulled  out  of  switch  track  No.  8  in  a  southerly  direction  along 
track  No.  1  or  the  lead,  down  to  the  switch  south  of  Ninetieth 
street.  This  switch  was  to  be  thrown  so  as  to  back  the  cars 
north  on  lead  track  No.  2.  The  engine  pulling  this  cut  of 
cars  was  headed  south,  and  plaintiff  was  riding  on  the  foot 
board  of  the  engine.  As  the  switching  engine  (No.  1141) 
neared  the  switch  leading  from  track  No.  1  to  track  No.  2, 
a  little  south  of  Ninetieth  street,  plaintiff  stepped  from  the 
west  side  of  the  engine  and  walked  in  a  southwesterly  direc- 
tion across  to  and  upon  the  track  called  the  main  track  and 
stood  there  waiting  for  the  cut  of  cars  to  pass  the  switch, 
intending  to  give  the  signal  to  stop  and  then  to  pass  to  the 
rear  of  the  cars  and  throw  the  switch  which  was  on  the  east 
side  of  track  No.  1.  As  the  switch  engine  and  cut  of  cars 
were  proceeding  south  on  track  No.  1,  road  engine  No.  1738 
was  backing  south  on  the  track  adjoining  to  the  west,  called 
the  main  track,  at  a  speed  estimated  by  the  witnesses  at  from 
4  to  8  miles  per  hour.  This  engine  struck  plaintiff,  knocked 
him  down  and  cut  off  his  right  arm. 

The  evidence  shows  that  the  road  engines  ran  from  the 
South  Chicago  round-house  to  Garrett,  Indiana;  that  they 
pulled  in  their  trains  on  any  track  in  the  yard  that  happened 
to  be  clear,  and  that  the  distance  north  in  the  yard  the  trains 
were  pulled  depended  entirely  upon  the  condition  of  the 
yard;  that  the  "main  track"  was  regularly  used  as  one  of 
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the  thoroughfares  for  engines,  and  for  any  purpose  where 
business  required  it ;  that  any  of  the  tracks  in  the  yard  might 
be  used  by  any  engine  going  in  either  direction  at  any  hour 
day  or  night ;  that  incoming  trains  were  put  upon  any  track 
that  the  yard  master  designated,  the  switch  crew  and  road 
crews  making  use  of  the  same  tracks  in  the  yards ;  and  road 
engines  in  going  south  from  the  round-house  made  use  of 
whatever  track  happened  to  be  open.  The  evidence  further 
shows  that  the  engine  with  which  the  plaintiff  was  working 
was  a  switch  engine  at  the  south  end  of  the  yard ;  that  certain 
trains  to  be  switched  might  be  city  trains,  having  some  cars 
to  be  thrown  out  of  them  at  the  yard,  and  that  while  these 
were  being  taken  from  the  train  by  the  switch  engine,  the 
road  engines  remained  attached  to  the  trains,  and  after  such 
cars  were  taken  out,  proceeded  with  the  trains  into  the  city ; 
but,  with  reference  to  such  trains  the  evidence  is  not  clear 
and  there  is  some  dispute  as  to  whether  they  were  brought 
into  the  yard  in  question  at  the  time  of  the  accident  It 
thus  appears  from  the  evidence  that  the  crews  of  road  en- 
gines and  their  trains  and  switch  engines  in  the  ordinary 
work  conducted  in  the  yard  were  under  the  control  of  the 
yard  master  in  the  yard,  and  used  the  same  tracks  in  enter- 
ing and  leaving  the  yard,  in  making  up,  handling,  switching 
and  breaking  up  trains. 

These  are  the  substantial  and  controlling  facts  developed 
by  the  evidence,  bearing  upon  the  question  whether  or  not 
the  members  of  the  crew  of  road  engine  1738  were  fellow- 
servants  of  the  plaintiff.  While  the  evidence  shows  that  the 
switching  crew  of  which  plaintiff  was  a  member  and  the 
crew  of  road  engine  1738,  and  the  crews  of  other  road  en- 
gines which  entered  the  yard,  used  the  same  tracks,  the 
plaintiff  testified  that  there  was  no  working  connection 
whatsoever  between  his  crew  and  the  road  crews.  The  only 
dispute  in  the  evidence  of  this  statement  is  in  the  testimony 
of  the  witness  Cameron,  who  speaks  of  one  road  train  that 
was  not  delivered  at  the  north  end  of  the  yard.  This  train 
arrived  every  morning  and  was  pulled  in  on  section  B,  ac- 
cording to  his  testimony,  and  for  the  purpose  of  taking  out 
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certain  cars  a  switch  engine  was  attached  to  the  south  end 
of  the  train,  in  order  to  protect  the  crossings,  while  the  road 
engine  remained  attached  to  the  train ;  and  after  the  cars  had 
been  taken  out  the  road  engine  took  the  train  north  into  the 
city.  But  Cameron  was  uncertain  whether  this  train  was 
handled  in  this  yard  at  the  time  of  plaintiff's  injury,  or  be- 
fore or  after  that  time. 

In  our  opinion  the  evidence,  with  all  legitimate  inferences 
to  be  drawn  from  it,  is  not  of  such  a  nature  that  all  reasonable 
and  intelligent  men  must  reach  the  same  conclusion,  and 
hence  the  relation  between  the  plaintiff  and  the  members  of 
the  crew  of  road  engine  1738  was  one  of  fact,  and  was  prop- 
erly submitted  to  the  jury. 

The  principle  underlying  the  fellow-servant  doctrine  and 
the  reasons  therefor  are  fully  discussed  and  the  authorities 
are  reviewed  in  Chicago  &  Northwestern  Railroad  Co.  v. 
Moranda,  98  lU.  302 ;  and  in  C.  &  E.  I.  R.  Co.  v.  White, 
209  td  124;  and  no  useful  purpose  would  be  subserved  by 
here  repeating  what  is  so  well  stated  in  those  cases.  The 
facts  in  the  White  case,  supra,  are  so  similar  to  the  facts  in 
this  case  that  we  think  no  discrimination  on  principle  can 
be  made  between  the  cases  with  regard  to  the  application  of 
the  fellow-servant  doctrine. 

We  cannot  say,  upon  a  consideration  of  the  evidence  upon 
this  issue,  that  the  verdict  of  the  jury  was  manifestly  against 
the  weight  of  the  evidence  and  should  therefore  be  set  aside ; 
nor  can  we  hold  as  a  matter  of  law  upon  the  evidence  that 
the  relation  of  fellow-servants  existed. 

The  question  of  negligence  of  the  defendant,  and  the 
question  of  contributory  negligence  of  the  plaintiff,  were 
both  for  the  jury,  and  upon  the  record  in  this  case  we  cannot 
say  its  findings  were  against  the  weight  of  the  evidence. 
The  contributory  negligence  of  'the  plaintiff,  according  to 
the  contention  of  the  defendant,  consisted  in  unnecessarily 
going  upon  the  "main  track"  when  there  was  sufficient  room 
between  the  tracks  for  him  to  stand  in  safety  and  give  the 
signal  to  stop  to  the  engineer  when  the  rear  end  of  the  cut 
of  cars  had  passed  the  switch.    He  had  looked  to  the  north 
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before  he  stepped  off  his  engine  and  saw  a  red  light  which  he 
took  to  be  a  red  light  on  section  8  switch.  He  had  been  in 
the  service  of  the  defendant  in  that  yard  only  a  few  days, 
and  had  never  seen  this  "main  track"  in  use  for  any  purpose, 
and  had  never  seen  any  of  the  large  engines  of  the  type 
of  engine  1738  backing  out  during  the  nights  he  was  there, 
and  did  not  know  that  this  engine  was  backing  south  at 
that  time,  or  that  it  was  the  practice  in  that  yard  to  back 
the  large  engines  out  with  a  red  lantern  suspended  from  the 
back  of  the  tender. 

It  is  clear  that  ordinary  care  for  his  own  safety  required 
plaintiff  in  alighting  from  the  engine  to  step  far  enough 
away  from  the  track  to  avoid  being  struck  by  any  projections 
which  might  be  extending  out  from  the  sides  of  the  cars  of 
the  train  and  also  far  enough  away  from  the  train  so  that  the 
engineer  could  see  his  signal.  Whether  in  the  night  time  he 
was  negligent  under  all  the  circumstances  in  stepping  upon 
the  next  track  was  a  question  for  the  jury.  It  was  for  the 
jury,  with  all  the  evidence  before  it,  to  determine  what 
reasonable,  prudent  and  cautious  men  do  under  the  circum- 
stances which  they  found  to  exist  before  and  at  the  time  of 
the  accident,  and  to  say  by  their  verdict  whether  the  plaintiff 
acted  negligently  or  whether  his  action  was  in  accordance 
with  the  course  that  an  ordinary  prudent  switchman  might 
follow.  There  are  various  facts  and  circumstances  shown 
by  the  evidence  which  would  warrant  the  conclusion  of  the 
jury  on  this  issue,  and  we  are  not  justified  in  setting  it 
aside  as  contrary  to  the  weight  of  the  evidence. 

The  negligence  averred  in  the  second  count  of  the  decla- 
ration is  the  failure  to  ring  the  bell  of  the  engine  backing 
south  in  accordance  with  section  1733  of  article  2  of  chapter 
55  of  the  city  ordinances  of  the  city  of  Chicago.  General 
averments  of  negligence  are  made  in  the  first  count.  The 
cause  was  submitted  to  the  jury  on  these  counts.  Upon  the 
question  whether  or  not  the  bell  of  the  road  engine  was  ring- 
ing, the  evidence  is  conflicting.  Three  witnesses  testified 
that  it  was  ringing,  and  seven  witnesses  that  they  did  not 
hear  it,  or  that  it  was  not  sounded. 
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It  is  insisted  on  behalf  of  the  defendant  that  greater 
weight  should  be  given  to  the  positive  testimony  of  the  wit- 
nesses Bink,  Yoight  and  Shulthes  that  the  bell  was  rung  and 
the  whistle  sounded  than  to  the  negative  testimony  of  the 
witnesses  who  did  not  hear  the  bell  or  whistle.  This  so- 
called  negative  testimony  is  competent,  and  seems  to  be 
equivalent  to  positive  evidence  as  to  the  facts  about  which  the 
witnesses  testify.  C.  &  A.  R  R  Co.  v.  Dillon,  123  111.  570 ; 
P.  R  &  J.  R  R  Co.  V.  Siltman,  88  111.  629.  As  said  in  the 
Siltman  case:  "Under  the  conflicting  testimony  presented, 
it  was  certainly  the  province  of  the  jury  to  find  which  was  the 
better  evidence  and  most  worthy  of  belief.  The  law  has 
made  that  the  duty  of  the  jury,  and  an  Appellate  Court  ought 
not  to  disturb  this  finding  of  facts  upon  conflicting  evidence, 
except  where  it  becomes  necessary  to  do  so  to  prevent 
palpable  injustice  in  cases  where  it  is  manifest  the  finding 
is  the  result  of  passion  or  prejudice.  That  is  not  the  case 
here. 

In  our  opinion  the  negligence  of  the  defendant  was  the 
proximate  cause  of  the  injury  to  the  plaintiff. 

It  is  contended  that  the  trial  court  erred  in  permitting 
the  witness  Riley  to  testify  that  he  was  touched  or  struck 
by  the  engine  some  two  hundred  feet  north  of  the  point 
where  the  plaintiff  was  struck.  Kiley  was  the  conductor  of 
the  same  train  of  cars  on  which  plaintiff  was  switchman  at 
the  time  of  his  injury.  Riley  was  seven  or  eight  cars  lengths 
north  of  the  plaintiff  and  on  the  west  side  of  his  train.  He 
was  asked  the  question:  "Q.  Did  this  engine  touch  you, 
this  road  engine?"  An  objection  to  the  question  on  the 
ground  of  immateriality  was  overruled.  The  witness  then 
answered:  "A.  Well,  when  I  first  noticed  this  engine  I 
had  got  further  over  in  the  track,  the  main  track,  and  I  was 
looking  at  my  cars  with  my  face  more  to  the  southward.  The 
next  I  noticed  the  engine  was  when  it  was  real  close  to  me." 

"Q.  What  did  you  do  ?  A.  I  hurried  to  get  out  of  the 
way. 

"Q.  Did  it  touch  yon  ?     A.     It  barely  touched  me  on 
the  shoulder  or  between  the  shoulder  and  the  hip.'* 
VoIm  cLvn.— 22, 
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It  appears  from  the  record  that  the  question  objected  to 
was  not  answered,  the  answer  given  by  the  witness  not  being 
responsive  to  the  question.  Another  question  was  then  asked 
and  answered,  and  then  the  question  first  objected  to  was 
again  asked  and  the  answer  complained  of  was  given,  without 
any  renewal  of  objection  to  either  the  question  or  answer. 
Nor  was  there  any  motion  made  to  strike  out  the  answer.  We 
do  not  think  the  competency  or  materiality  of  this  evidence 
was  raised. 

Assuming,  however,  that  the  evidence  was  immaterial 
(which  we  do  not  hold),  its  admission  was  not  harmful  in 
view  of  the  fact  the  witness  had  testified  without  objection 
that  "When  I  first  saw  the  road  engine  I  did  not  know  it 
was  an  engine.  It  was  north  of  me,  and  I  saw  a  red  light. 
Then  the  engine  passed  me.  I  was  just  about  at  the  edge 
of  the  east  rail  of  the  main  track  when  I  first  saw  the  red 
light '^ 

We  are  inclined  to  think  the  evidence  was  material  for  its 
corroboration  of  both  plaintiff's  and  Riley's  testimony  as  to 
the  facts  that  the  red  light  suspended  from  the  tender  was 
mistaken  by  them  for  a  switch  light,  and  that  the  bell  was 
not  rung  or  the  whistle  sounded. 

The  court  gave  at  the  request  of  the  plaintiff  the  following 
instruction : 

"The  jury  are  instructed  that  the  plaintiff  is  not  bound 
to  prove  his  case  beyond  a  reasonable  doubt,  but  is  merely 
bound  to  prove  it  by  a  preponderance  of  the  evidence." 

The  giving  of  this  instruction  is  assigned  for  error.  In 
view  of  what  the  Supreme  Court  has  said  regarding  this 
instruction  in  Chicago)  City  Ey.  Co.  v.  Nelson,  215  111.  436; 
Oonsolidation  T.  Co.  v.  Schritter,  222  id.  364  ;C.  TJ.  T.  Co. 
V.  Mee,  218  id,  9,  and  other  cases,  we  cannot  hold  the 
instruction  erroneous. 

Finding  no  error  in  the  record,  the  judgment  is  affrmed. 

Affirmed. 

Me.  Justice  Mack  took  no  part  in  the  consideration  of 
this  cause. 
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Frederick  W.  McKinney,  Defendant  in  Error,  v.  Charles 
Mulvey  Manufacturing  Company  et  aL,  Plaintiffs  in  Er- 
ron 

Gen.  No.  15,169. 

1.  Lanolobd  and  tenant — what  does  not  toaive  right  to  fbrfeit  lease 
for  nonpayment  of  rent.  Failure  to  enforce*  the  strict  performance  of 
a  lease  as  to  the  payment  of  the  rent  stipulated  to  be  paid  for  a  portion 
of  the  period  of  the  demise  does  not  waive  the  right  of  the  landlord 
subsequently  to  enforce  such  strict  performance  and  if  the  lease  provides 
for  the  right  of  forfeiture  without  notice  no  notice  of  intention  to  for- 
feit is  essential  to  the  maintenance  of  an  action  of  forcible  entry  and 
detainer  for  the  recovery  of  possession. 

2.  Landlobd  and  tenant — rights  of  assignee  of  former.  An  assignee 
of  a  lessor  succeeds  to  all  the  rights  and  remedies  reserved  by  the  lease 
made  by  the  original  lessor. 

3.  Contracts — how  executory  under  seal  cannot  he  varied.  An  ex- 
ecutory contract  under  seal  when  its  terms  are  clear  and  unambiguous 
cannot  be  varied,  contradicted  or  modified  by  parol  evidence  of  con- 
versations or  by  parol  agreements  oral  or  written,  made  prior  to  or 
contemporaneous  with,  or  subsequent  to  its  making  in  an  action  at  law 
to  enforce  its  provisions. 

Forcible  detainer.  Error  to  the  Municipal  Court  of  Chicago;  the 
Hon.  W.  W.  Maxwell,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1909.  Affirmed.  Opinion  filed  Oc- 
tober 21,  1910. 

Boi-EN  &  Stewabt,  for  plaintiffs  in  error, 
CiiABUES  ScBiBNEB  Eaton,  for  defendant  in  error. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

This  writ  of  error  is  prosecuted  from  a  judgment  of  the 
Municipal  Court  of  Chicago  rendered  upon  a  directed  verdict 
in  an  action  of  forcible  detainer,  instituted  by  Frederick  W. 
McKinney,  August  10,  1908,  agaihst  Charles  Mulvey  Manu- 
facturing Company,  plaintiff  in  error,  for  the  recovery  of 
possession  of  premises  in  the  city  of  Chicago.  The  plain- 
tiff in  error  filed  a  plea  of  not  guilty.     During  the  trial 
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the  plaintiff  dismissed  the  case  as  against  defendants  Barry 
and  Oervais. 

The  plaintiff  below,  defendant  in  error  here,  to  maintain 
his  action  offered  in  evidence  a  certain  lease  dated  August 
1,  1907,  executed  by  one  Albert  L.  Berry  of  the  first  part, 
and  plaintiff  in  error  of  the  second  part,  and  an  assignment 
in  writing  to  the  plaintiff  by  Berry  of  all  his  interest  therein 
and  the  rents  thereb;^  secured,  dated  April  17,  1908;  also 
evidence  tending  to  show  that  the  property  described  in  the 
lease  was  occupied  by  the  defendant,  and  that  the  same  had 
been  conveyed  by  Al.  L.  Berry  to  the  plaintiff  who  was  then 
the  owner;  that  the  rent  for  August,  1908,  was  not  paid  on  or 
before  August  5,  1908,  according  to  the  provisions  of  the 
lease,  and  on  August  6,  1908,  plaintiff  elected  to  terminate 
the  leasfe,  and  signed  a  notice  to  that  effect  and  to  surrender 
possession  of  the  premises,  which  was  served  on  the  defend- 
ants on  August  10,  1908. 

No  controverted  question  of  fact  is  presented  by  the  evi- 
dence. The  main  question  in  the  case  is  presented  by  the 
evidence  of  the  defendant  on  which  it  is  urged  that  the  plain- 
tiff waived  his  right  to  declare  a  forfeiture  of  the  lease  by 
receiving  past-due  payments  of  rent,  and  that  where  such  a 
provision  of  the  lease  is  so  temporarily  waived  the  plaintiff 
could  not  thereafter  enforce  the  strict  terms  and  provisions  of 
the  lease  in  that  respect  by  declaring  a  forfeiture  without 
first  giving  to  the  defendant  notice  of  his  intention  so  to  do. 

The  evidence  of  the  defendant  upon  which  this  contention 
is  based,  and  the  same  facts  also  appear  in  part  in  the  testi- 
mcony  of  the  plaintiff's  witnesses,  tends  to  show  that  the 
plaintiff  did  not  give  the  defendant  any  notice  on  or  before 
August  6,  1908,  that  he  would  declare  a  forfeiture  or  intend- 
ed to  do  so,  if  the  rent  was  not  paid  promptly  on  or  before 
August  5,  according  to  the  provisions  of  the  lease,  except  a 
letter  to  the  defendant  dated  June  10,  1908,  which  among 
other  things  says :  "This  is  to  advise  you  that  I  insist  upon 
prompt  payment  of  rent  on  the  5th  day  of  each  month,  and 
desire  you  to  make  a  complete  payment  of  the  items  due  up 
to  the  5th  day  of  June  before  the  end  of  this  week ;"  and 
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did  not  give  any  notice  of  such  election  until  August  10, 
1908 ;  that  a  check  dated  August  7,  1908,  of  the  defendant 
for  the  amount  of  the  rent  due  on  August  5th  was  received 
by  the  plaintiff  on  August  7th  through  the  mail.  The  check 
was  immediately  turned  over  to  plaintiff's  attorney  to  be  by 
him  returned  to  defendant.  This  was  done  on  the  next  day 
with  a  statement  in  the  letter  in  which  it  was  inclosed  that 
the  reason  for  returning, it  was  that  on  August  6,  1908,  the 
plaintiff  had  elected  to  declare  the  lease  at  an  end,  and  a 
request  that  the  defendant  surrender  possession  of  the  premi- 
ses at  once. 

In  the  afternoon  of  August  10,  1908,  the  defendant  com- 
pany tendered  the  currency,  $166.66,  for  the  rent  to  the 
plaintiff  who  refused  to  accept  it.  Later  in.  the  afternoon 
the  defendant  company  by  its  representatives  went  to  the 
office  of  plaintiff's  attorney  and  placed  upon  his  desk  a 
sum  of  money,  and  a  letter  addressed  to  F.  W.  McKinney  and 
Charles  S.  Eaton :    The  letter  was  as  follows : 

"Gentlemen:  We  hand  you  herewith  the  sum  of  $166.66 
in  currency,  being  August  rent  on  the  premises  occupied  by 
Charles  Mulvey  Manufacturing  Company." 

Mr.  Eaton  refused  to  take  the  money  stating  he  had  no 
authority  to  collect  any  rents.  The  representatives  then 
said  that  they  would  leave  the  money  there,  and  Mr.  Eaton 
replied  that  he  would  not  be  responsible  for  it  They  then 
left  the  money  on  Mr.  Eaton's  desk  and  went  away.  It  re- 
mained there  until  the  close  of  business  for  the  day,  when  Mr. 
Eaton  placed  the  money  in  an  envelope  without  counting  it, 
and  on  the  trial  of  this  cause  tendered  the  envelope  and  its 
contents  in  court. 

The  evidence  shows  that  the  defendant  company  did  not 
pay  its  rent  promptly  as  provided  in  the  lease,  and  as  request- 
ed by  the  plaintiff,  and  that  plaintiff  brought  suit  for  a  part 
of  the  May  rent  and  for  the  June  rent.  The  July  rent  was 
not  paid  when  due,  and  the  plaintiff  caused  a  five  day  notice 
to  be  served  on  the  defendant  company. 

In  the  tenth  paragraph  of  the  lease  it  is  provided : 

"It  is  expressly  agreed  between  the  parties  hereto  that  if 
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default  be  made  in  the  payment  above  reserved  or  any  part 
thereof,  or  in  any  of  the  covenants  or  agreement  herein  con- 
tained, to  be  kept  by  the  party  of  the  second  part,  it  shall  be 
lawful  for,  and  the  party  of  the  second  part  requests  the 
party  of  the  first  part,  or  his  legal  representatives,  at  his  or 
their  election,  to  declare  said  term  ended,  to  re-enter  said 
demised  premises  or  any  part  thereof  and  the  said  party  of 
the  second  part  or  any  other  person  or  persons  occupying  the 
same  to  expel,  remove  and  put  out,  using  such  force  as  he  may 
deem  necessary  in  so  doing,  and  the  said  premises  again  to 
repossess  and  enjoy  as  in  his  first  estate ;  and  in  order  to  en- 
force a  forfeiture  of  this  lease  for  default  in  any  of  its  con- 
ditions it  shall  not  be  necessary  to  make  demand  or  to  serve 
notice  on  the  party  of  the  second  part,  and  said  party  of  the 
second  part  hereby  expressly  waives  all  right  to  any  demand 
or  notice  from  said  party  of  the  first  part  of  his  election  to 
declare  this  lease  at  an  end  or  declaring  it  so  to  be ;  but  the 
fact  of  the  non-performance  of  any  of  the  covenants  of  this 
lease,  shall  in  itself,  at  the  election  of  the  party  of  the  first 
part,  without  notice  or  demand  constitute  a  forfeiture  of 
said  lease,  and  at  any  and  all  times,  after  such  default,  the 
said  party  of  the  second  part  shall  be  deemed  guilty  of  a 
forcible  detainer  of  said  premises." 

And  the  last  clause  of  paragraph  eight  provides : 

"nor  shall  the  receipt  of  said  rent  or  any  part  thereof,  or 
any  other  act  of  apparent  affirmance  of  the  tenancy  operate 
as  a  waiver  of  the  right  to  forfeit  this  lease  and  the  term  here- 
by granted  for  the  term  still  unexpired  for  any  breach  of  any 
of  the  covenants  herein." 

In  Espen  v.  Ilinchliffe,  131  HI.  468,  a  forcible  detainer 
case,  the  validity  of  a  similar  clause  in  a  lease,  waiving  any 
notice  by  the  landlord  of  his  election  to  declare  the  term  end- 
ed under  any  of  its  provisions,  or  any  demand  for  the  pay- 
ment of  rent  or  the  possession  of  the  premises,  and  agreeing 
that  the  simple  fact  of  the  non-payment  of  the  rent  reserved 
should  constitute  a  forcible  detainer,  was  upheld.  This  was 
followed  in  Belinski  v.  Brand,  76  111.  App.  404 ;  Kenyon  v. 
Manley,  125  id,  615;  and  Sherman  House  v.  Cirkle,  136 
id.  381,  all  forcible  detainer  cases. 
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From  the  terms  employed  in  the  provisions  of  the  lease 
quoted  above,  there  can  be  no  doubt  that  it  was  the  clearly 
expressed  intention  of  the  parties  to  the  lease  to  give  to  the 
defendant  the  first  five  days  in  each  month  in  which  to  pay 
the  rent,  and  to  provide  that,  in  case  it  was  not  paid  within 
that  time,  the  landlord  would  have  the  clear  and  absolute 
right  to  terminate  the  lease  without  the  delay,  trouble  and 
annoyance  of  serving  a  demand  and  notice  of  election  to  ter- 
minate, or  making  any  declaration  to  the  defendant  in  a 
formal  manner,  either  of  his  intention  to  terminate,  or  of  the 
fact.  The  defendant,  plaintiff  in  error,  having  voluntarily 
entered  into  these  covenants  of  the  lease  as^a  part  of  the  in- 
ducement under  which  it  was  allowed  to  enter  into  the  prem- 
ises, had  as  full  notice  and  knowledge  of  its  default  in  the 
payment  of  the  rent,  and  of  the  effect  of  such  default,  as  if 
notice  of  the  intention  to  terminate  had  been  served  upon  it 
in  advance.  Furthermore,  we  are  unable  to  perceive  how  the 
failure  of  plaintiff  to  take  advantage  of  previous  defaults  on 
the  part  of  the  defendant,  can  constitute  in  law  a  waiver  of 
the  provisions  of  the  lease,  and  establish  a  new  contract  be- 
tween the  parties  whereby  the  plaintiff  was  required  there- 
after, before  action,  to  give  the  defendant  clear  notice  of  his 
intention  to  insist  upon  a  strict  enforcement  of  the  terms  of 
the  lease,  in  vie^  of  its  provisions  under  consideration  and 
especially  of  the  last  clause  of  paragraph  eight  of  the  lease 
quoted  above.  To  so  construe  these  provisions  in  an  action 
at  law,  would  be  to  present  to  this  plaintiff,  and  every  land- 
lord, sufficient  inducement  at  all  times  and  under  all  circum- 
stances to  stand  strictly  to  and  enforce  promptly  the  pro- 
visions of  the  lease,  for  if  the  landlord,  by  accommodating 
delay  extends  any  favor  no  matter  how  small  or  casual  to 
his  tenant,  he  exposes  himself  to  the  danger  of  having  the 
law  and  courts  of  law  read  into  his  lease  terms  and  provisions 
which  the  parties  thereto  intentionally  and  specifically  elimi- 
nated. Such  a  construction  would  impose  additional  hard- 
ships upon  the  tenant  and  confer  no  corresponding  benefits. 

There  can  be  no  doubt  but  that  the  plaintiff,  although  not 
the  original  lessor  in  the  lease,  has  succeeded  to  all  the  rights 
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and  powers  of  Berry,  the  original  lessor.  The  plaintiff  ac- 
quired the  premises  in  question  from  Berry,  the  former  own- 
er, by  a  deed  bearing  date  April  17,  1908,  which  conveyed  to 
him  not  only  the  premises,  but  also  "all  leases  to  tenants 
occupying  premises."  Berry  also  endorsed  upon  the  lease 
an  assignment  of  all  his  interests  therein  to  the  plaintiff. 
Starr  and  Curtis  Revised  Statutes,  sec.  14,  chapter  80,  Land- 
lord and  Tenant.  The  defendant  attorned  to  the  plaintiff. 
Whatever  rights  were  in  the  original  lessor  under  the  lease 
became  vested  in  the  plaintiff  by  reason  of  the  conveyance 
and  the  assignment,  and  by  force  of  the  statute.  Thomasson 
V.  Wilson,  146  111.  384. 

In  our  opinion  the  defenses  relied  upon  by  the  defendant 
were  properly  excluded  by  the  trial  court  The  law  is  too 
well  established  by  the  authorities  to  admit  of  argument  that 
an  executory  contract  under  seal,  when  its  terms  are  clear 
and  unambiguous,  cannot  be  varied,  contradicted  or  modified 
by  parol  evidence  of  conversations  or  by  parol  agreements 
oral  or  written,  made  prior  to  or  contemporaneous  with,  or 
subsequent  to  its  making  in  an  action  at  law  to  enforce  its 
provisions.  2  Kent's  Com.  656 ;  Alschuler  v.  Schiff,  164  HI. 
298 ;  Telluride  Power  Co.  v.  Crane  Co.,  208  id.  218 ;  Taylor, 
Landlord  and  Tenant,  section  44;  Eoss  v.  Griebel,  136  HI. 
App.  399;  Kenyon  v.  Manley,  125  id.  615;  Schneider  v. 
Sulzer,  212  Dl.  87. 

We  do  not  think  that  the  sending  of  defendant's  check  for 
the  August  rent  on  August  7,  1908,  or  the  tender  subsequent- 
ly of  currency  for  the  rent  constituted  any  defense  to  the  ac- 
tion. Nor  do  we  think  the  court  erred  in  excluding  the  agree- 
ment of  April  23,  1907,  and  the  evidence  of  the  payments  of 
money  under  the  agreement.  At  most  the  evidence  tended  to 
show  equitable  rights  not  available  in  an  action  at  law.  St.  L. 
National  Stock  Yards  v.  Wiggins  Ferry  Co.,  102  111.  514; 
I.  C.  E.  E.  Co.  V.  B.  &  O.  R  E.  Co.,  23  111.  App.  531. 
Whether  the  evidence  showed  equitable  rights  or  not  we  do 
not  decide.  The  cases  in  equity  relied  on  by  counsel  for 
plaintiff  in  error  are  not  applicable  in  this  suit  at  law. 

In  the  absence  of  any  controversy  in  the  evidence  on  the 
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material  facts  and  issues  in  the  case,  the  trial  court  pro- 
perly directed  a  verdict.    Cougle  v.  Densmore,  57  HI.  App. 
591 ;  Marshall  v.  Grosse  Clothing  Co.,  184  111.  421 ;  Anthony 
V.  Wheeler,  130  id.  128. 
The  judgment  is  affirmed. 

Affirmed. 


Sophia  E.  Hamilton,  Defendant  in  Error,  v.  Clarence  A. 

Tuttlc,  Plaintiff  in  Error. 

Gen.  No.  15,182. 

Municipal  court — when  judgment  not  set  aside  on  review,  A  Judg- 
ment rendered  by  the  Municipal  Court  will  not  be  set  aside  on  review 
unless  the  Appellate  Ck>urt  is  satisfied  that  the  same  "is  contrary  to  the 
law  and  the  evidence"  or  that  the  same  "resulted  from  substantial 
errors  *  •  *  directly  affecting  the  matters  at  issue  between  the 
parties." 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Fbedebick  L.  Fake,  Jr.,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1909.  Affirmed.  Opinion  filed  Octo- 
ber 21, 1910. 

Steebe,  Williams  &  Steeee,  for  plaintiff  in  error. 
P.  H.  Bishop,  for  defendant  in  error. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  plaintiff,  Sophia  E.  Hamilton,  defendant  in  error, 
brought  suit  in  the  Municipal  Court  against  Clarence  A. 
Tuttle,  defendant,  plaintiff  in  error,  to  recover  three  months' 
rent  for  a  certain  apartment  at  $135  per  month,  and  recov- 
ered judgment  for  $405  from  which  this  writ  of  error  is 
prosecuted.  The  evidence  offered  by  the  plaintiff  in  the  ac- 
tion tended  to  show  that  John  Hamilton,  former  owner  of 
the  premises,  leased  the  same  by  a  written  lease  to  John  C. 
Carroll  from  June  1,  1905,  to  April  30,  1908,  at  $135  per 
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moiith;  that  after  taking  possession  under  the  lease  Carroll 
died,  and  his  widow,  Marion  Carroll,  continued  to  occupy 
the  apartment  until  March,  1906,  when  she  as  executrix  of 
her  husband's  will,  assigned  the  lease  to  the  defendant  Tuttle^ 
who  occupied  and  assumed  the  lease  and  agreed  to  make  all 
payments  and  perform  all  covenants  and  conditions  of  the 
lease  on  the  part  of  the  lessee.  The  defendant  entered  into 
the  possession  of  the  premises  and  paid  all  rent  up  to  Feb- 
ruary 1, 1908,  to  the  defendant  in  error,  as  landlord  who  had 
acquired  title  to  the  premises.  Defendant  vacated  the  prem- 
ises in  the  latter  part  of  January,  1908,  and  declined  to  pay 
any  further  rent 

The  plaintiff  in  error  contends  that  he  rented  the  apart- 
ment from  the  plaintiff  below  direct  through  her  agent,  and 
that  he  paid  three  months  rent  in  advance  to  the  agent  upon 
his  oral  agreement  to  make  out  a  lease  and  send  it  to  him; 
that  the  lease  was  never  made  out  and  executed  by  the  land- 
lord, and  that  plaintiff  in  error  occupied  the  premises  as  a 
tenant  from  month  to  month,  paid  the  rent  to  January  31, 
1908,  when  he  moved  out  and  delivered  the  keys  to  the  land- 
lord's agent  who  accepted  them ;  and  therefore  he  is  not  liable 
for  the  rent  sued  for. 

Upon  a  consideration  of  the  evidence  we  are  of  the  opinion 
that  the  contentions  of  the  plaintiff  in  error  are  not  sustained 
and  that  the  judgment  of  the  Municipal  Court  is  right  and 
must  be  affirmed. 

The  evidence  shows  that  there  was  an  assignment  of  the 
lease  to  plaintiff  in  error  with  the  assumption  of  the  payment 
of  the  rent  by  the  plaintiff  in  error,  and  with  the  consent  of 
the  defendant  in  error  who  accepted  the  plaintiff  in  error  as 
her  tenant  and  received  the  rent  from  him  as  it  matured. 

From  an  examination  of  the  record  we  are  not  satisfied 
that  the  "judgment  is  contrary  to  the  law  and  the  evidence, 
or  that  such  order  or  judgment  resulted  from  substantial 
errors  of  the  Municipal  Court  directly  affecting  the  matters 
at  issue  between  the  parties"  and,  therefore,  the  judgment 
must  be  affirmed  (sec.  23  Municipal  Court  Act). 

Affirmed. 
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David  W.  Gillespie,  Defendant  in  Error,  v.  The  Aurora, 
Elgin  &  Chicago  Railroad  Company,  Plaintiff  in  Error. 

Gen.  No.  15,207. 

GoNTBiBUTOBT  NEOLiQENCE— oTosAtfiy  railrood  tracks.  Held,  under 
the  evidence  in  this  case,  that  the  plaintiff  in  seeking  to  cross  the  rail- 
road tracks  in  question  was  guilty  of  such  contributory  negligence  as 
barred  his  right  to  recover. 

Action  in  case  for  personal  injuries.  Error  to  the  Municipal  Court  of 
Chicago;  the  Hon.  Isidobe  H.  Himes,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  March  term,  1909.  Reversed,  but  not  re- 
manded.   Opinion  filed  October  21,  1910. 

HoPKiKS,  Peffebs  &  Hopkins,  for  plaintiff  in  error. 
CoBUBN  &  Case,  for  defendant  in  error. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

David  W.  Gillespie  brought  an  action  in  the  Municipal 
Court  of  Chicago  against  The  Aurora,  Elgin  &  Chicago  Rail- 
road Company,  defendant,  plaintiff  in  error,  to  recover  dam- 
ages alleged  to  have  been  sustained  by  him  through  the  neg- 
ligence of  the  defendant  The  trial  resulted  in  a  judgment 
against  the  defendant  for  $485  to  reverse  which  this  writ  of 
error  is  prosecuted. 

One  of  the  grounds  urged  for  a  reversal  of  the  judgment 
is  that  the  defendant  in  error  was  not  in  the  exercise  of 
ordinary  care  for  his  own  safety  before  and  at  the  time  of  his 
injury. 

The  evidence  shows  that  the  defendant  in  error  was  in- 
jured at  the  intersection  of  Bellwood  avenue  in  the  village  of 
Bellwood,  with  the  tracks  of  the  plaintiff  in  error,  on  Janu- 
ary 9,  1908,  about  3 :30  in  the  afternoon.  Bellwood  avenue 
runs  north  and  south,  and  the  tracks  of  the  railroad  run  east 
and  west.  About  eighty  feet  north  of  the  tracks  of  plaintiff 
in  error,  and  parallel  with  them  are  the  tracks  of  the  Chicago 
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&  Great  Western  Railroad  in  the  village  of  Bellwood.  Two 
tracks  of  the  Chicago  and  Great  Western  Railroad  cross  Bell- 
wood  avenue,  and  two  switch  tracks,  lying  south  of  the  main 
tracks,  come  up  to  the  east  line  of  Bellwood  avenue,  but  do 
not  cross  it.  Plaintiff  in  error's  road  is  a  double  track  road, 
the  west  bound  trains  using  the  north  track,  and  the  east 
bound  trains  the  south  track.  The  tracks  east  of  Bellwood 
avenue  are  straight  for  a  distance  of  nearly  two  miles.  De- 
fendant in  error  testified  he  had  driven  over  the  Bellwood 
avenue  crossing  one  hundred  times. 

On  the  day  in  question  defendant  in  error  was  driving  a 
single  wagon  loaded  with  about  1,500  pounds  of  coal  south 
on  Bellwood  avenue  over  the  crossing  and  was  struck  by  one 
of  the  trains  of  plaintiff  in  error  going  west  on  the  north 
track.  His  wagon  was  overturned  and  defendant  in  error 
was  thrown  to  the  ground.  As  he  approached  the  tracks  of 
the  Great  Western  Railroad,  a  milk  train  was  approaching 
the  crossing  from  the  east.  The  witness,  Hoving,  hearing  the 
whistle  and  seeing  the  train  shouted  to  Gillespie  to  stop,  he 
could  not  make  the  crossing.  Gillespie,  however,  continued 
to  drive  forward  and  the  train  just  missed  him.  The  wit- 
ness, Moulton,  who  testified  for  defendant  in  error,  was  in 
a  nearby  saloon  and  saw  Gillespie  as  he  passed  it  toward  the 
crossing.  Moulton  saw  the  milk  train  approaching,  and  fear- 
ing that  Gillespie  was  in  danger  ran  out  in  front  of  the  saloon, 
but  the  milk  train  was  passing  between  Gillespie  and  the 
witness  and  the  witness  did  not  see  Gillespie  at  first.  After 
the  train  passed  the  witness  saw  him  between  the  tracks,  but 
did  not  see  the  train  strike  him.  Several  witnesses  for  plain- 
tiff in  error  testified  that  the  crossing  whistle  was  sounded 
from  1,200  to  1,600  feet  east  of  the  crossing  and  a  warning 
whistle  was  sounded  as  the  train  approached  the  crossing  and 
the  emergency  brakes  were  applied.  The  evidence  shows  that 
there  was  nothing  to  obstruct  the  view  of  defendant  in  error 
to  the  east  down  the  tracks  for  a  distance  of  half  a  mile  or 
more.  Defendant  in  error  admitted  that  the  seat  of  his 
wagon  upon  which  he  was  sitting  was  six  feet  from  the  ground 
and  stated  in  his  evidence  that  when  he  saw  the  train  ap- 
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preaching  he  urged  his  horse  forward  to  the  utmost.  In  this 
he  is  corroborated  by  the  witness  Roberts,  a  passenger  on  the 
front  car  of  the  train,  who  testified  that  defendant  in  error 
was  urging  his  horse  on  trying  to  beat  the  train. 

Upon  a  review  of  all  the  evidence  we  are  clearly  of  the 
opinion  that  defendant  in  error,  immediately  prior  to  and 
at  the  time  of  the  accident  was  not  in  the  exercise  of  ordinary 
care  for  his  own  safety,  and  that  his  failure  to  exercise  such 
care  contributed  directly  to  produce  the  injuries  for  which 
the  action  was  brought.  There  can  be  no  recovery,  therefore, 
on  the  evidence.  It  has  been  held  frequently  that  to  cross 
a  railroad  under  circumstances  similar  to  those  shown  by 
this  record  constitutes  such  contributory  negligence  as  to 
preclude  a  recovery.  Peaslee  v.  Glass,  61  111.  94;  Dick  v. 
Swenson,  137  111.  App.  68;  Wabash  R.  R.  Co.  v.  Monegan, 
94  id.  82 ;  T.  St.  L.  &  W.  R.  R.  Co.  v.  Gallagher,  109  id. 
67;  I.  C.  R.  R.  Co.  v.  Batson,  81  id.  142;  Cotter  v.  Chicago 
City  Ry.  Co.,  141  id.  101. 

This  view  of  the  merits  of  the  case  makes  It  unnecessary 
for  us  to  consider  and  decide  the  other  assignments  of  error 
pressed  upon  our  attention  in  the  briefs  and  assignments  of 
counsel. 

The  judgment  is  reversed  with  a  finding  of  fact. 

Reversed  but  not  remanded. 
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1.  Partition — what  does  not  render  allotoance  of  complainant's  aolic- 
itor's  fees  erroneous.  Failure  of  the  complainant  to  make  parties  de- 
fendants who  appear  to  have  a  cloud  upon  the  real  estate  sought  to  be 
partitioned  will  not  defeat  the  complainant's  right  to  an  allowance  of  a 
solicitor's  fee  where  upon  such  parties  being  made  defendants  by  cross- 
bill it  appeared  that  their  claims  were  not  valid. 

2.  Partition — removal  of  clouds.  The  removal  of  clouds  in  a  par- 
tition proceeding  is  incidental  to  the  main  relief  sought  and  parties 
claiming  interest  adverse  to  the  fee  may  be  joined  or  not  as  at  the 
time  may  seem  expedient. 

3.  Partition — propriety  of  allowance  of  cost  of  ahstraot  of  title.  The 
cost  of  abstracts  used  by  the  complainant's  solicitor  in  preparing  his 
bill  and  offered  without  objection  in  connection  with  the  sale  of  the 
real  estate  involved  may  properly  be  allowed  as  costs  to  the  complainant. 

4.  Streets  and  alleys —  what  dedication  not  effective.  A  dedica- 
tion by  plat  not  in  compliance  with  the  statute  is  ineffective  and  an 
offer  to  dedicate  not  followed  by  acceptance  is  insufficient  to  give  rise 
to  a  common  law  dedication. 

6.  Dower — when  widow  not  entitled  to.  A  widow  is  not  entitled  to 
dower  in  real  estate  which  in  the  lifetime  of  her  husband  was  held 
by  him  in  trust  for  others. 

6.' Appeals  and  errors — relief  accorded  where  appeUee  unnecessarily 
encumbers  record.  If  an  appellee  has  unnecessarily  encumbered  the 
record  whicli  is  filed  on  appeal,  the  additional  cost  occasioned  by  such 
course  will  be  taxed  against  such  appellee. 
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Bill  for  partition.  Appeal  from  the  Circuit  Court  of  Grundy  county; 
the  Hon.  Samuel  C.  Stouoh,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1909.    Affirmed.    Opinion  filed  October  18,  1910. 

J.  S.  Dudley,  for  appellant. 

C.  F.  Hanson,  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court, 
Edward  H.  Sanford  and  Frank  Sanford  were  each  own- 
ers of  an  undivided  one-half  of  lots  11  to  18,  inclusive,  in 
block  3  in  Gould's  addition  to  Morris,  and  said  lots  were 
in  one  compact  body,  wherein  was  one  dwelling  house  and 
other  buildings,  constituting  the  homestead  of  their  father, 
Edward  Sanford,  now  deceased,  during  his  lifetime.  Said 
Edward  H.  and  Frank  Sanford,  and  their  brother,  William 
G.  Sanford,  each  owned  an  undivided  one-third  of  lot  10  in 
block  7,  in  Canal  Trustees'  addition  to  Morris.  All  this  real 
estate  was  in  Grundy  county,  Illinois.  Frank  Sanford  filed 
a  bill  against  Edward  H.  and  William  G.  Sanford  for  a 
partition  of  said  premises.  A  decree  for  partition  was  en- 
tered, commissioners  were  appointed,  who  reported  the  prem- 
ises incapable  of  subdivision,  and  there  was  a  master's  sale, 
at  which  Frank  bought  the  last  named  lot  for  $1,000  and 
the  other  lots  and  certain  fixtures  hereinafter  referred  to  for 
$16,150.  The  sale  was  confirmed.  A  petition  was  filed  for 
the  allowance  of  solicitor's  fees  to  complainant.  Much  tes- 
timony was  heard.  Seven  hundred  and  seventy-five  dollars 
was  allowed  to  complainant  as  a  solicitor's  fee  and  $83  was 
allowed  to  him  for  abstracts  of  the  property  procured  by  him 
before  the  bill  was  filed.  The  same  was  ordered  paid  out 
of  the  proceeds  of  the  sale.  Edward  H.  Sanford  appeals 
from  those  allowances. 

The  answer  and  the  cross  bill  filed  by  appellant  did  not 
claim  that  the  bill  in  any  respect  failed  to  properly  set  out 
the  rights  and  interests  of  all  the  parties  in  interest.  The 
decree  finds  the  rights  and  interests  of  all  the  parties  in  in- 
terest to  be  as  they  are  set  forth  in  the  bill  of  complaint.  No 
appeal  was  taken  from  that  decree^  nor  is  it  now  contended 
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that  the  decree  was  erroneous  in  so  finding.    What  appellant 
contends  is  that  there  were  certain  apparent  defects  in  the 
title  of  the  parties  to  the  premises,  and  that  the  bill  should 
have  made  the  parties  having  those  apparent  interests  defend- 
ants and  should  have  asked  to  have  the  clouds  removed.    Ap- 
pellant set  up  those  supposed  defects  in  his  answer  and  in 
his  cross  bill  and  brought  in  those  parties,  and  it  turned  out 
that  they  had  no  claim.     The  main  defect  which  would  ap- 
pear of  record  was  that  between  lot  14  on  the  west  and  the 
rear  of  lots  16,  16,  17  and  18  on  the  east  the  plat  showed  a 
strip  14  feet  wide,  which  apparently  had  been  originally 
laid  out  for  an  alley,  though  not  named  such  on  the  plat. 
It  is  conceded  that  this  plat  was  not  so  executed  as  to  con- 
stitute a  statutory  dedication.    It  was  only  an  offer  to  make 
a  common  law  dedication.    It  was  filed  for  record  in  1866 ; 
the  alley  was  never  opened ;  the  offer  to  dedicate  it  was  never 
accepted  by  the  city  of  Morris;  and  the  dwelling  house  oc- 
cupied by  the  father  of  the  parties  as  the  family  residence  for 
many  years  prior  to  and  until  his  death,  stood  directly  across 
the  alleged  alley.    The  plat  as  to  said  alley  therefore  has  never 
been  effective.     Not  being  a  statutory  plat,  a  conveyance  of 
the  lots  on  each  side  would  convey  all  of  the  alley,  and  there- 
fore a  description  of  the  lots  on  each  side  included  the  alley 
in  the  description.    Appellant  contended  that  the  line  of  the 
fence  which  had  stood  on  the  west  side  of  lot  11  was  slightly 
in  on  said  lot,  and  that  the  buildings  on  lot  10  west  thereof, 
stood  slightly  on  said  lot  11.    The  owners  thereof  disclaimed 
any  right  in  lot  11.     It  turned  out  that  an  outhouse  stood 
eighteen  inches  on  lot  11  and  that  the  eaves  of  a  dwelling 
house  on  lot  10  projected  very  slightly  over  the  true  line. 
Appellant  also  contended  that  from  the  record  one  would 
conclude  that  the  wife  of  William  G.  Sanford  had  a  dower 
interest  in  an  undivided  two-thirds  of  said  lot  10  in  block  7. 
William  had  bought  the  premises  for  himself  and  his  brothers 
at  a  sale  and  was  trustee  for  them  as  to  two-thirds  of  the  lot, 
and  a  few  days  later  deeded  to  each  of  them  one-third.    His 
wife  had  no  dower  in  the  property  so  held  by  him  in  trust, 
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and  was  not  a  necessary  party  to  the  partition  of  the  other 
one-third.    Davis  v.  Lang,  153  111.  175. 

Section  39  of  the  Partition  Act  permits  clouds  to  be  re- 
moved from  title  in  a  partition  proceeding,  but  it  does  not 
require  that  that  shall  be  done.  Section  40,  relating  to  the 
allowance  of  a  solicitor's  fee,  does  not  require  that  the  clouds 
upon  the  title  shall  be  stated  and  removed  in  order  to  entitle 
complainant  to  an  allowance  of  a  solicitor's  fee.  That  is 
a  mere  incident  which  may  be  brought  into  a  partition  suit 
if  any  owner  desires,  but  it  is  not  an  essential  part  of  it. 
StoUard  v.  Nycum,  240  111.  472.  Sometimes  it  may  be 
very  advisable  and  desirable  that  the  clouds  should  be  re- 
moved, and  sometimes  it  would  be  unwise  to  invite  litigation 
on  those  subjects.  It  is  obvious  here  that  the  city  of  Morris 
never  could  assert  the  right  to  have  an  alley  opened  between 
these  premises,  and  that  the  slight  encroachments  upon  lot 
11  by  the  owners  of  the  property  west  thereof  were  of  the 
most  trivial  character.  We  think  it  a  reasonable  deduction 
from  this  record  that  the  obstacles  interposed  by  appellant  in 
the  court  below  were  not  because  his  interests  were  not  prop- 
erly served  by  the  bill,  but  to  prevent  his  brother  from  ob- 
taining a  solicitor's  fee.  He  filed  lengthy  exceptions  to 
the  answer  of  appellee  to  his  cross  bill.  He  filed  numerous 
exceptions  to  the  master's  report  as  to  the  facts.  He  filed 
objections  to  the  commissioner's  report,  most  of  which  were 
of  a  technical  character.  He  supported  these  by  two  aflSdav- 
its  by  himself,  in  which  he  set  up  the  existence  of  various 
fixtures  in  the  house  and  barn,  such  as  a  range,  mantels,  gas 
chandeliers,  marble  washbasins  in  the  bath  room,  and  many 
other  like  articles,  and  also  that  there  was  hay  in  the  bam, 
which  had  been  there  for  two  yeats,  and  certain  loose  lumber 
on  the  premises,  and  insisted  that  the  commissioners  should 
have  reported  whether  they  treated  these  articles  as  real  estate 
in  valuing  the  premises.  Appellee  consented  to  humor  ap- 
pellant in  these  contentions,  and  the  decree  described  and 
provided  specifically  for  the  sale  of  many  articles  which  were 
undoubtedly  a  part  of  the  real  estate  and  of  some  articles 

which  undoubtedly  were  not.     We  are  of  opinion  that  the 
Vol.  cLvn. — 2S. 
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rights  and  interests  of  all  the  parties  were  properly  set  forth 
in  the  bill ;  that  the  record  does  not  disclose  that  any  attempt 
was  made  by  appellee  to  secure  any  advantage  of  appellant ; 
that  the  case  was  so  conducted  as  to  entitle  appellee  to  the 
allowance  of  a  solicitor's  fee;  and  that  he  ought  not  to  be 
defeated  therein  by  the  fact  that  appellant  chose  to  resurrect 
and  remove  slight  clouds  upon  the  title. 

The  sum  allowed  was  large,  but  the  labors  of  appellee's 
solicitor  were  made  very  much  greater  by  the  constant  ob- 
jections and  opposition  needlessly  and  uselessly  interposed 
by  appellant  (who  is  himself  a  lawyer),  and  by  his  solicitor, 
and  we  conclude  that  we  ought  not  to  disturb  the  allowance 
of  solicitor's  fees.  There  were  three  abstracts  on  different 
parts  of  the  property  and  they  were  very  lengthy  and  in- 
volved. It  is  not  claimed  that  the  price  charged  for  them  was 
unreasonable.  After  appellee's  solicitor  had  drawn  and  filed 
the  bill,  he  delivered  the  abstracts  to  appellant's  solicitor 
and  the  latter  used  them  in  connection  with  the  plat  of  the 
homestead  property  in  preparing  for  the  hearing.  They 
were  used  in  proving  title.  At  the  master's  sale,  in  the  pres- 
ence of  all  the  owners,  the  master  stated  that  the  abstracts 
would  be  delivered  to  the  purchaser  of  the  property.  We 
think  it  fair  to  assume  that  a  person  would  bid  more  for 
such  real  estate  if  he  knew  that  he  was  to  be  furnished  with 
abstracts  than  if  he  were  left  to  procure  them  himself.  We 
think  that  in  such  a  case,  where  the  abstracts  have  been  used 
by  the  solicitor  for  the  opposite  party  in  preparing  his  plead- 
ings and  at  the  trial,  and  have  been  offered  for  sale  with  the 
land  in  the  presence  of  all  the  owners  and  without  any  objec- 
tion by  them,  and  where  thar  presumably  have  been  included 
in  the  accepted  bid,  we  ougnt  not  to  disturb  an  order  requir- 
ing that  they  be  paid  for  out  of  the  money  realized  from  the 
sale. 

Appellee  offered  in  evidence  these  three  abstracts,  and 
they  were  admitted  over  the  objection  and  exception  of  ap- 
pellant. They  were  o.Tered  to  show  the  amount  of  labor  ex- 
pended by  the  solicitors  in  preparing  to  file  the  bill.  We  are 
of  opinion  that  they  were  no  more  competent  evidence  for 
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that  purpose  than  would  be  the  printed  brief  and  argument 
of  a  lawyer  in  a  suit  for  his  fees,  or  a  house  in  a  suit  by 
the  builder  for  his  compensation.  They  did  no  harm,  except 
that  they  greatly  encumber  the  record.  They  occupy  about 
one  hundred  and  twenty-five  pages  of  the  record  in  single- 
spaced  typewritten  lines.  Appellant  should  not  have  been 
compelled  to  be  at  the  expense  of  bringing  these  abstracts  to 
this  court.  We  think  we  should  not  reverse  for  the  error  in 
admitting  them,  but  that  appellant  should  have  relief  there- 
from in  the  judgment  for  costs  in  this  court.  One-third  of 
the  cost  of  the  record  will  be  adjudged  against  appellee  and 
all  other  costs  of  this  court  will  be  adjudged  against  appellant. 
The  order  is  therefore  affirmed. 


William  Leonard,  et  aL,  Appellants,  v.  Joseph  Garland,  et 

al.,  Appellees. 

Gem  No.  5273. 

1.  Iirjui^cnoNS — what  not  involved  in  appeal  from  order  diamissing 
hill.  An  appeal  from  an  order  dismissing  a  bill  for  an  injunction  does 
not  bring  up  for  review  the  propriety  of  the  previous  action  of  the  court 
in  denying  an  application  for  a  preliminary  injunction  upon  such  bill. 

2.  Injunctions — when  hill  properly  dismiaaed  upon  denial  of  motion 
for  temporary  injunction.  If  the  bill  is  for  an  injunction  only,  t^ie 
court  may  properly  dismiss  it  upon  denying  the  injunction  sought. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  La  Salle  county; 
the  Hon.  Richard  M.  Skinner,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1909.    Affirmed.    Opinion  filed  October  18,  1910. 


BuTTEBS  &  Abmstbono,  f  or  appellants. 

John  Gabland^  D.  L.  Dunavan,  B.  F.  Lincoln  and 
Chables  S.  Citlusn,  for  appellees. 


356  Appellate  Courts  of  Illinois. 


Leonard  v.   Garland,  157   IlL  App.   355. 


Me.  Justice  Dibell  delivered  the  opinion  of  the  court. 

William  Leonard  and  others,  the  appellants,  owners  of 
land  in  Union  Drainage  District  No.  1  of  the  towns  of  Free- 
dom and  Ophir  in  LaSalle  county,  Illinois,  filed  a  bill  in 
equity  against  the  Drainage  Commissioners  of  said  District 
and  the  Northwestern  Clay  Manufacturing  Company,  here- 
inafter called  the  company,  for  an  injunction.  The  bill 
alleged  that  the  improvement  for  which  the  District  was 
organized  was  a  tile  ditch  about  two  miles  long.  The  speci- 
fications required  the  best  quality  of  hard  burned  vitrified 
tile.  The  bid  of  the  company  provided  for  vitrified  drain 
tile.  The  contract  called  for  vitrified  glazed  drain  tile  of 
the  best  quality.  The  bill  alleged  that  about  one  mile  of  the 
work  was  done  and  that  the  tile  furnished  was  of  a  poor  and 
inferior  quality  and  was  not  vitrified  tile  and  was  not 
hard  burned,  but  was  uneven,  cracked,  broken  and  crooked 
and  of  insufiicient  strength,  and  would  crumble  and  disinte- 
grate, and  that  they  were  culls  and  were  worthless  on  the 
market,  and  that  there  was  a  conspiracy  between  the  Drain- 
age Commissioners  and  the  company  to  put  upon  the  Dis- 
trict, at  a  cost  of  over  $4,000,  tile  of  but  little  if  any  value. 
The  bill  asked  an  injunction  compelling  the  Drainage  Com- 
missioners to  remove  from  the  ditch  all  tile  not  in  accordance 
with  the  specifications  and  agreement,  and  from  placing 
in  the  ditch  tile  not  of  the  kind  and  quality  specified,  and  that 
they  be  ordered  to  so  complete  the  work  as  to  be  in  accordance 
with  the  specifications  and  contract,  and  that  they  be  en- 
joined from  using  in  the  improvement  any  of  the  tile  now 
being  used  that  is  not  in  accordance  with  the  specifications 
and  the  contract,  and  that  the  commissioners  be  enjoined 
from  paying  the  company  a^y  money  whatever  upon  the 
contract  for  the  furnishing  of  said  tile.  The  bill  was  filed 
on  October  20,  1908.  On  November  5,  1908,  appellants 
entered  a  motion  for  a  temporary  injunction,  and  the  8an>ft 
was  set  to  be  heard  on  November  14.  On  the  latter  date 
the  Drainage  Commissioners  and  the  company  filed  answers 
in  which  it  was  averred  that  the  tile  used  was  hard,  vitrified, 
drain  tile,  in  accordance  with  the  specifications  of  the  con- 
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tract.  The  conspiracy  was  denied.  The  record  recites  that 
affidavits  were  also  filed,  and  the  motion  for  an  injunction 
was  heard  and  denied.  No  further  action  was  taken  at 
that  term  of  court,  and  no  action  was  taken  at  the  January 
term,  1909,  nor  at  the  March  term,  1909,  nor  at  the  June 
term,  1909,  which  convened  on  the  second  Monday  of  June, 
till  July  7,  1909,  at  said  June  term,  when  on  motion  of  the 
appellees,  the  court  dismissed  the  bill  at  the  complainants' 
costs.  This  is  an  appeal  by  complainants  below  from  the  de- 
cree dismissing  the  bill.  This  appeal  does  not  bring  up  for 
review  the  order  denying  the  motion  for  an  injunction,  and, 
if  it  did,  the  proofs  upon  which  that  motion  was  heard  and 
decided  are  not  preserved  in  the  record.  We  must  therefore 
assume  that  the  order  denying  the  injunction  was  required 
by  the  case  presented  upon  the  hearing  of  that  motion.  The 
bill  was  for  an  injunction  only,  and  the  court  might  proper- 
ly have  then  dismissed  the  bill.  Titus  v.  Mabee,  25  111. 
232 ;  Goddard  v.  C.  &  N.  W.  Ky.  Co.,  202  111.  362.  That 
which  the  court  could  properly  have  done  on  November  14, 
1908,  it  did  not  lose  the  power  to  do  by  its  delay  in  entering 
the  dismissal.  As  the  bill  was  for  an  injunction  only  and 
the  court  properly  denied  the  motion  for  an  injunction,  the 
decree  dismissing  the  bill  must  be  sustained. 
The  decree  is  therefore  affirmed. 

Affirmed. 


William  C.  Hammer,  Appellee,  v.  The  Huber  Manufactur- 
ing Company,  Appellant. 

Gen.  No.  5276. 

1.  Tbial— -loAa^  conduct  of  counsel  not  cured  by  auataining  of  objec- 
tion. To  sustain  an  objection  to  a  question  which  implies  that  in  a 
previous  trial  a  yerdict  was  rendered  against  the  opposite  party  is  not 
enough  to  remove  the  harm  done  as  a  result  of  the  impropriety  of  the 
question. 

2.  Eyidencb — when   ewclusion  of  competent  will  not   reverse.    The 
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rejection  of  competent  evidence  will  not  reverse  unless  harm  appears  to 
have  resulted. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Henry  county;  the 
Hon.  Emebt  C.  Graves,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1909.  Affirmed  upon  remittitur.  Opinion  filed  October 
18,  1910. 

Henby  Wateeman  and  J.  R  Boulwabe,  for  appellant. 
FoBBEST  M.  Lowes  and  Stubtz  &  Ewan,  for  appellee- 
Ms.  Pbesidino  Justice  Dibell  delivered  the  opinion 
of  the  court. 

William  G.  Hammer,  the  appellee,  is  a  dealer  in  coal  at 
Geneseo  and  for  many  years  has  operated  a  threshing 
machine  in  Henry  county  during  the  fall.  Appellant,  the 
Huber  Manufacturing  Company,  is  an  Ohio  corporation, 
engaged  in  the  manufacture  and  sale  of  traction  engines, 
separators,  wind  stackers,  and  other  machinery  comprising  a 
modem  threshing  machine  outfit.  It  had  an  Illinois  agency 
at  Peoria  and  Charles  Wagner  was  its  manager  for  Illinois. 
Appellee  claimed  to  have  made  a  contract  with  appellant  on 
certain  machinery  sold  and  delivered  by  appellant  to  parties 
living  in  Henry  county.  Appellee  brought  this  suit  against 
appellant  on  May  6,  1907,  to  recover  said  commissions.  He 
filed  the  common  counts  and  appellant  filed  a  plea  of  the 
general  issue,  and  there  was  a  jury  trial  and  a  verdict  for 
appellee  for  $300.  Appellant  obtained  a  new  trial,  and 
upon  the  second  trial  appellee  had  a  verdict  for  $1,450. 
Appellee  remitted  therefrom  $153.38,  a  motion  by  appellant 
for  a  new  trial  was  denied,  and  appellee  had  judgment  for 
$1,296.62,  from  which  defendant  below  appeals. 

By  his  amended  bill  of  particulars  appellee  claimed  the 
following  commissions:  $425  for  an  engine  delivered  to 
Schuttler  &  Goeble,  May  15,  1906,  at  $1,700;  $75  for  a 
boiler  delivered  to  Hill  Brothers  on  May  15,  1906,  at  $300; 
$30  for  a  second  hand  engine  delivered  to  John  H.  Bolten- 
house  on  May  15,  1906,  at  $300 ;  $550  for  a  separator,  self 


Second  Disteict — October,  1910.  359 

Hammer  v.  The  Huber  Mfg.  Co.,  157  111.  App.  357. 

feeder  and  traction  engine  delivered  to  Wolfe  &  Vandermoon 
on  June  15, 1906,  at  $2,200 ;  $307.50  for  a  separator,  stacker, 
feeder  and  weigher,  delivered  to  Schuttler  &  Goeble,  July  1, 
1906,  at  $1,230;  and  $487.50  for  an  engine  delivered  to 
Fred  Lemmert  May  1,  1907,  at  $1,950.  The  commissions 
are  all  charged  at  25%,  except  on  the  second  hand  engine, 
delivered  to  Boltenhouse,  which  is  charged  at  10%.  The 
total  claimed  in  the  amended  bill  of  particulars  was  $1,875. 

Appellee  and  Wagner  had  a  conversation  on  November 
4,  1904,  in  which  appellee  claims  the  contract  was  made. 
Wagner  wrote  letters  to  appellee  soon  thereafter  and  ap- 
pellant claims  that  those  letters  contained  the  contract.  Ap- 
pellee and  Wagner  are  not  agreed  as  to  what  was  said  in  the 
oral  conversation.  The  parties  agree  that  appellee  was  not 
to  be  known  to  the  general  public  as  an  agent  of  appellant, 
but  that  appellee  was  to  talk  in  favor  of  appellant's  goods 
throughout  Henry  county ;  was  to  base  his  commendation  of 
them  upon  his  many  years'  use  df  them;  was  to  advise 
Wagner  of  all  persons  whom  he  could  ascertain  were  think- 
ing of  buying  machinery  of  the  kind  and  Wagner  was  then 
to  come  or  send  other  agents  to  see  the  parties  and  make  a 
deal  with  them  at  such  prices  as  they  might  agree  with  the 
purchaser  upon,  and  appellee  was  to  have  commissions  upon 
any  goods  those  agents  might  so  sell.  So  far  the  parties 
practically  agree.  Appellee  claims  that  the  contract  was  to 
continue  till  the  parties  chose  to  terminate  it.  Appellant 
claims  that  it  was  only  for  the  one  year  of  1905,  during  which 
appellant  did  not  sell  and  deliver  any  goods  in  Henry  county. 
Appellee's  testimony  is  unsatisfactory  on  many  points.  At 
times  he  seemed  to  claim  commissions  only  on  goods  sold 
and  delivered  to  persons  to  whom  he  had  talked  in  favor  of 
appellant's  goods  and  whose  desire  for  such  goods  he  had 
communicated  to  appellant.  At  other  times  he  gave  such  a 
version  of  the  contract  as  entitled  him  to  commissions  on  all 
goods  appellant  delivered  in  Henry  county,  whether  he  had 
anything  to  do  with  the  sale  or  not  He  claimed  in  his  tes- 
timony that  the  commissions  were  due  him  when  appellant 
collected  its  pay  for  the  machines;  and  again  that  his  com- 
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missions  were  due  him  when  the  money  for  the  machines  was 
due,  whether  appellant  had  collected  it  or  not;  and  again 
that  the  commissions  were  due  him  as  soon  as  the  goods  were 
delivered  in  Henry  county.  In  the  conversation  on  Novem- 
ber 4th,  appellee  expressed  himself  as  dissatisfied  with  ap- 
pellant's separator,  and  he  testified  that  he  told  Wagner  he 
would  not  recommend  that  separator,  and  he  claimed  and 
exercised  the  right  to  talk  and  work  for  a  separator  manu- 
factured by  a  rival  company.  Wagner  testified  that  ap- 
pellee agreed  not  to  talk  against  appellant's  separator,  and 
to  work  for  no  other  company  except  appellant. 

Appellee's  bill  of  particulars  claimed  $1,875.     The  ver- 
dict, $1,450,  was  $425  less,  and  it  is  conceded  by  appellee 
that  appellant  did  not  deliver  to  Shuttler  &  Goeble  the  engine 
which  that  firm  obtained  on  May  15,  1906,  but  that  it  came 
from  another  company  and  appellee  conceded  that  appellant 
is  not  liable  to  him  for  commissions  thereon.    The  jury  were 
warranted  in  finding  that  appellee  rendered  service  which 
helped  to  bring  about  the  sale  of  the  boiler  delivered  to  Hill 
Brothers  on  May  15,  1906.    The  proof  shows  that  appellant 
received  $292.50  therefor  and  the  commissions  thereon  at 
25%  would  be  $73.12.    The  preponderance  of  the  evidence 
is  that  appellee  never  did  anything  which  tended  to  bring 
about  the  sale  of  the  engine  to  Boltenhouse.     There  is  no 
evidence  that  appellee  ever  assisted  in  making  the  trade 
whereby  Wolf  &  Vandermoon  obtained  from  appellant  the 
machinery  above  mentioned.     Appellee  rendered  some  as- 
sistance in  obtaining  an  order  from  Shuttler  &  Carney  in 
January,  1905,  which  appellant  did  not  accept  or  fill.    There- 
after,  Carney  withdrew  and  Goeble  took  his  place,   and 
Shuttler  &  Goeble  gave  an  order  in  December,  1905,  which 
appellant  filled  in  July,  1906.    Under  the  proof  appellee  not 
only  was  not  instrumental  in  obtaining  this  second  order, 
but  the  proof  is  clear  that  appellee  tried  to  prevent  Shuttler 
&  Goeble  from  buying  that  machinery  from  appellant  and 
tried  to  induce  them  to  give  the  order  to  a  rival  company. 
Tinder  the  proof  we  are  of  opinion  that  the  jury  should  not 
have  allowed  appellee  commissions  on  that  sale.     Appellee 
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assisted  in  the  giving  of  an  order  for  machinery  by  Fred 
Lemmert  in  1905,  which  appellant  did  not  accept.  After- 
wards appellant  took  another  order  from  Lemmert  in  April 
1907,  which  was  filled  shortly  before  this  suit  was  started. 
Appellee  did  nothing  towards  obtaining  this  last  order  from 
Lemmert,  but  the  jury  were  .warranted  by  the  evidence  in 
finding  that  this  purchase  resulted  in  part  from  appellee's 
former  efforts  to  interest  Lemmert  in  the  machinery  manu- 
facturea  by  appellant.  The  proof  is  that  appellant  received 
$1,300  for  this  machinery,  commissions  on  which  at  25% 
would  amount  to  $325.  We  are  therefore  of  opinion  that 
under  the  evidence  appellee  was  justly  entitled  to  receive 
from  appellant  $73.12  for  commissions  on  the  sale  to  the  Hill 
Brothers  and  $325  for  commissions  on  the  sale  to  Fred 
Lemmert,  a  total  of  $398.12  and  that  the  evidence  did  not 
justify  the  jury  in  finding  a  larger  verdict.  The  jury  were 
warranted  in  finding  that  the  commissions  agreed  upon  for 
these  items  were  25%  and  that  the  contract  continued  in 
force  as  to  work  actually  done  by  appellee  for  appellant  till 
this  suit  was  commenced.  We  are  of  opinion  that  the  evi- 
dence would  not  warrant  a  finding  that  appellee  was  entitled 
to  commissions  upon  goods  sold  by  appellant  with  which  ap- 
pellee had  nothing  to  do,  especially  in  view  of  the  fact  that 
there  is  a  clear  preponderance  of  the  evidence  that  appellee 
in  certain  instances  was  unfaithful  to  appellant  and  tried  to 
prevent  persons  from  buying  goods  from  appellant  and  tried 
to  sell  them  other  goods  instead,  especially  with  reference 
to  appellant's  separator. 

Appellee's  counsel  improperly  asked  a  question  which 
implied  that  there  was  a  verdict  against  appellant  at  the 
first  trial.  The  court  sustained  an  objection  to  the  question. 
That  did  not  remove  the  evil  done  by  the  question.  Still, 
we  do  not  feel  that  the  judgment  should  be  reversed  for  that 
alone.  The  court  sustained  an  objection  by  appellee  to  an 
offer  in  evidence  by  appellant  of  a  contract  made  February 
28,  1906,  between  the  Northwest  Thresher  Company  and 
appellee,  wherein  appellee  accepted  the  agency  of  a  company 
engaged  in  the  manufacture  of  like  machinery,  for  Geneseo, 
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in  Henry  county,  and  the  trade  tributary  thereto,  for  the 
season  ending  November  1,  1906,  and  agreed  not  to,  directly 
or  indirectly,  engage  in  the  sale  of,  nor  take  orders  for, 
machinery  of  the  character  involved  in  this  suit,  made  by 
other  companies  than  said  Northwest  Thresher  Company. 
We  are  of  opinion  this  contract  should  have  been  admitted 
as  tending  to  defeat  appellee's  claim  for  commissions  from 
appellant  on  any  other  goods  than  those  which  appellee 
actually  assisted  in  selling.  No  special  harm  seems  to  have 
been  done  appellant  by  its  rejection,  because  the  oral  proof 
showed  that  in  certain  instances  appellee  worked  against 
appellant  and  for  said  Northwest  Thresher  Company, 
especially  since  we  have  herein  rejected  all  claims  except 
those  where  appellee  rendered  substantial  assistance  in  pro- 
curing the  sales. 

This  opinion  will  be  lodged  with  the  clerk  and  counsel 
notified  thereof.  If,  within  seven  days,  appellee  remits  all  of 
the  judgment,  except  $398.12,  the  judgment  will  be  affirmed 
in  that  sum,  at  the  costs  of  appellee.  If  such  remittitur  is 
not  entered;  the  judgment  will  be  reversed  and  the  cause 
f  remanded  for  a  new  trial. 

Appellee  having  filed  a  remittitur  herein  of  all  the  judg- 
ment, except  $398.12,  the  judgment  is  affirmed  in  the  sum 
of  $398.12,  at  the  costs  of  appellee. 

Affirmed  upon  remittitur. 


Elias  V.  Allen,  Appellant,  v.  Cordelia  Allen,  Adzn'x.,  et  aL, 

Appellees. 

Gen.  No.  5313. 

1.  EviDKNCE — when  interest  does  not  disqualify;  when  disqualifies. 
If  children  of  a  deceased  ancestor  claim  land  in  litigation  as  heirs  at 
law  of  such  ancestor,  the  testimony  of  the  adverse  party  in  his  own 
behalf  is  not  competent  against  them  even  though  taken  by  the  master 
before  the  death  of  such  ancestor;  but  where  such  children  claim  not 
as  heir's  but  as  grantees  in  a  deed  from  such  ancestor^  such  adverse 
party  is  competent. 
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2.  Conveyance — burden  of  proof  to  eatahliah  nondelivery,  A  claim 
that  a  deed  was  never  delivered,  but,  upon  the  other  hand,  was  placed 
in  escrow  and  wrongfully  recorded  must  be  established  hj  a  preponder- 
ance of  evidence  by  the  party  making  it. 

3.  Liens — when  reeervation  contained  in  deed  enforced.  If  land 
sold  upon  execution  has  been  redeemed  for  the  benefit  of  the  owner  of  the 
equity  of  redemption  and  upon  a  settlement  a  reconveyance  is  made  to 
such  owner  subject  to  a  right  of  user  for  a  specified  period,  the  valuo 
of  such  right  of  user  will  be  recognized  and  enforced  as  a  lien  against 
the  premises  in  question. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Knox  county; 
the  Hon.  Habby  M.  Waggoner,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1909.  Reversed  'and  remanded  with  directions. 
Opinion  filed  October  18, 1910. 

B.  D.  BoBiNSON  and  Mobelaih)  &  Mobeland,  for  ap' 
pellants. 

E.  J.  King  and  M.  J.  Dattqheety,  for  appellees. 

Me.  Justice  Dibell  delivered  the  opinion  of  the  court 
Marion  Allen  was  in  possession  of  80  acres  of  land  near 
Maquon,  in  Knox  county.  Andrew  C.  Housh,  his  judgment 
creditor,  levied  an  execution  on  the  interest  of  Marion  Allen 
therein.  The  south  17  acres  were  set  off  for  a  homestead 
and  the  north  53  acres  were  bought  by  Housh  at  the  execution 
sale.  Thereafter  Elias  V.  Allen,  a  brother  of  Marion  Allen, 
purchased  the  certificate  of  sale  from  Housh  for  less  than 
the  face  thereof,  giving  his  notes  to  Housh  therefor.  In  due 
time  he  obtained  a  sheriff's  deed,  mortgaged  the  property  to 
one  Huggins,  and  with  that  money  paid  the  notes  he  had 
given  Housh.  Elias  V.  Allen  did  this  to  aid  Marion  Allen 
in  redeeming  the  property.  The  execution  sale  was  in  1888 
and  the  sheriff's  deed  in  1889.  Thereafter  Elias  worked  the 
premises  for  six  years  by  arrangement  with  his  brother, 
Marion.  The  first  three  years  he  gave  his  brother,  Clarion, 
a  share  of  the  crop  as  rent.  The  second  three  years  he  al- 
lowed Marion  a  certain  sum  per  acre  per  year  as  rent,  and 
applied  the  same  upon  the  indebtedness  Elias  had  paid  to 
Housh.    Thereafter  Marion  resumed  possession  of  the  land. 
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'  — 

In  fact,  Marion  Allen  owned  only  an  undivided  one-half  of 
this  80  acre  tract  The  other  undivided  one-half  thereof 
had  been  owned  by  his  first  wife,  who  had  died  intestate, 
leaving  their  six  children,  who  inherited  that  undivided  one- 
half  subject  to  Marion's  right  of  homestead.  These  six  chil- 
dren seem  to  have  been  apprehensive  that  they  would  lose 
their  rights  in  the  land.  On  January  26,  1899,  Elias  V. 
Allen,  Marion  Allen  and  several  of  his  children  by  his  first 
wife  met  in  the  oflSce  of  E.  P.  Williams,  an  attorney  at  Gales- 
burg  in  said  county,  and  the  question  whether  Marion  was 
still  indebted  to  Elias  upon  the  Housh  redemption  money 
and  what  should  be  done  vnth  the  title  held  by  Elias  was  the 
subject  of  discussion,  and  Elias  executed  and  acknowledged 
a  quit  claim  deed  of  said  north  53  acres  of  said  land  to 
Marion  Allen.  It  recited  that  it  was  given  "for  a  valuable 
consideration,  a  portion  of  w;hich  is  already  paid,  and  the 
remainder  to  be  hereafter  paid  as  hereinafter  mentioned,'^ 
and  after  a  description  of  the  premises,  it  contained  the  fol- 
lowing special  provision: 

"Subject  however  to  the  right  of  the  grantor  to  the  use 
and  occupancy  of  the  north  forty  (40)  acres  of  said  fifty- 
three  (53)  acres  until  the  1st  day  of  March,  1902.  The  use 
of  said  forty  (40)  acres  hereby  expressly  reserved  and  re- 
tained by  the  grantor,  as  compensation  for  part  purchase 
price  of  the  land  herein  sold,  and  Marion  Allen  expressly 
agrees  to  pay  all  taxes  on  the  forty  (40)  acres  during  said 
time:  and  in  default  of  his  doing  so,  Elias  V.  Allen  retains 
a  lien  on  said  premises  and  the  right  to  occupy  said  forty 
(40)  acres  until  all  moneys  due  for  taxes  thereon  during  said 
three  years  are  fully  repaid  to  him." 

The  deed  was  then  placed  in  the  possession  of  J.  M.  Nisley, 
a  banker  at  Knoxville  in  said  county,  where  it  remained 
about  six  years.  It  was  then  obtained  by  a  son  of  Marion 
Allen  and  kept  a  few  months  and  then  Marion's  second  wife 
and  one  of  his  sons  placed  said  instrument  on  record  on 
January  16,  1906.  On  January  27,  1906,  Elias  V.  Allen 
filed  a  bill  in  equity  against  Marion  Allen,  alleging  that  he 
held  the  title  acquired  by  said  sheriff's  deed  to  secure. him 
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for  the  money  paid  to  Housh  at  his  brother  Marion's  request, 
and  that  the  deed  of  January  26,  1899,  from  himself  to 
Marion  was  never  delivered  to  Marion,  but  was  placed  in 
the  hands  of  Nisley  in  escrow  to  be  held  till  Elias  had  been 
paid  in  full  for  the  amount  due  him  by  Marion;  that  such 
payment  had  not  been  made  and  that  the  possession  of  the 
said  deed  had  been  fraudulently  procured  by  Marion  or 
some  one  for  him  and  that  said  deed  had  been  fraudulently 
recorded,  and  that  the  title  had  never  thereby  passed  to 
Marion  Allen.  The  bill  asked  that  the  deed  be  surrendered, 
the  record  thereof  canceled,  that  an  accounting  be  had,  and 
that,  if  Marion  would  pay  Elias  the  sum  due  him,  the  land 
then  might  be  conveyed  to  Marion.  Marion  Allen  answered, 
alleging  that  he  owned  but  an  undivided  one-half  interest  or- 
iginally in  the  land  and  admitted  the  Housh  judgment,  and 
denying  substantially  all  the  other  allegations  of  the  bill.  He 
denied  that  he  was  indebted  to  Elias,  and  alleged  that  he  had 
a  right  to  record  the  deed.  The  cause  was  referred  to  the 
master  to  take  proofs  and  the  testimony  of  Elias  V.  Allen  was 
taken,  but  the  testimony  had  not  been  completed  nor  reported 
to  the  court  when  Marion  Allen  died  on  December  5, 1907. 

Marion  Allen  had  also  three  children  by  his  second  wife. 
All  his  children  were  of  age.  On  January  27,  1906,  the 
same  day  on  which  Elias  filed  his  original  bill  against  Marion, 
the  latter  and  his  second  wife,  and  his  children,  caused  deeds 
to  be  prepared,  which  were  executed  that  day  by  some  of  the 
parties  and  soon  thereafter  by  the  others  who  were  resident 
elsewhere,  and  which  were  recorded  a  few  months  later.  By 
those  deeds  the  six  older  children  conveyed  their  interest  to 
their  father,  Marion,  and  Marion  and  his  wife  conveyed 
the  farm,  except  eight  acres  in  the  southwest  comer,  to  the 
nine  children  in  equal  parts,  subject  to  a  life  estate  in  Mari- 
on; and  Marion  and  wife  conveyed  the  eight  acres  to  a  son 
and  he  conveyed  the  eight  acres  to  the  second  wife,  and  she 
conveyed  the  eight  acres  to  Marion  for  life.  On  December 
30,  1907,  soon  after  the  death  of  Marion,  certain  of  his 
children  filed  a  bill  against  the  rest  of  the  children  for  a 
partition  of  the  72  acres,  to  which  suit  Elias  V.  Allen  was 
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made  a  defendant  under  the  charge  that  he  claimed  some  kind 
of  a  lien  on  the  premises,  but  that  his  claim  was  unfounded. 
On  March  24,  1908,  in  the  original  suit  begun  by  Elias  V. 
Allen,  the  death  of  Marion  Allen  was  suggested  and  leave 
was  granted  to  amend  the  bill  in  that  case,  and  the  bill  was 
amended  by  making  defendants  thereto  the  administratrix 
of  Marion  Allen's  estate  and  his  children.  They  filed  another 
answer,  in  which  they  denied  all  the  material  allegations  of 
Elias  V.  Allen's  bill,  and  denied  that  Marion  Allen  was  in- 
debted to  Elias  V.  Allen.  Elias  V.  Allen  demurred  to  the 
bill  for  partition  and  that  demurrer  was  overruled.  He 
then  filed  a  plea  of  former  suit  pending  and  afterwards  with- 
drew that  plea  and  made  no  further  answer  in  the  partition 
suit.  Thereafter,  the  two  cases  were  consolidated.  The 
master,  who  had  taken  a  part  of  the  testimony,  filed  a  report 
thereof  and  went  out  of  oflSce  and  the  cause  was  referred  to 
his  successor  to  take  further  testimony.  He  took  and  reported 
further  testimony,  including  a  deposition.  The  consolidated 
cause  was  heard  upon  those  proofs.  The  bill  of  Elias  V. 
Allen  was  dismissed  for  want  of  equity,  and  a  partition  of 
the  72  acres  among  the  nine  children  of  Marion  Allen  was 
decreed.  Elias  V.  Allen  appealed  from  that  decree  to  the 
Supreme  court  and  the  record  was  transferred  to  this  court, 
no  freehold  being  involved.    Allen  v.  Allen,  242  HI.  510. 

If  the  children  of  Marion  Allen  were  claiming  this  land 
as  his  heirs  at  law,  the  testimony  of  Elias  Y.  Allen  in  his 
own  behalf  would  not  have  been  competent  evidence  against 
them,  even  though  taken  by  the  master  before  Marion's 
death  (Smith  v.  Billings,  177  HI.  446),  but  they  claimed, 
not  as  his  heirs  at  law,  but  as  grantees  in  a  deed  executed  by 
Marion  Allen,  and  hence  Elias  V.  Allen  was  a  competent 
witness  in  his  own  behalf  against  them.  Oswald  v.  Nehls, 
233  HI.  438.  The  oral  evidence  of  the  negotiations  and  trans- 
actions between  the  parties  is  unsatisfactory.  Elias  V.  Allen 
was  nearly  seventy  years  of  age  when  he  testified,  and  his 
memory  was  evidently  much  impaired  and  very  uncertain. 
The  children  of  Marion  Allen  who  testified  could  give  but  a 
slight  account  of  the  conversations  and  dealings  between 
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Ellas  and  Marion  at  which  they  were  present.  The  docu- 
mentary evidence  must  be  chiefly  depended  upon. 

It  is  conceded  by  every  one  that  Elias  V.  Allen  held  the 
title  only  to  secure  the  repayment  of  the  moneys  he  had 
advanced  for  Marion,  with  interest  thereon.  He  had  re- 
ceived to  apply  on  that  indebtedness,  the  use  of  the  53  acres 
for  three  years,  and  he  was  not  sure  whether  it  was  at  $3  or 
$4  per  acre  per  year.  Though  the  Housh  judgment  was 
$787.42,  Elias  purchased  the  certificate  on  November  27, 
1888,  for  $546.41,  so  that  the  rent  paid  a  large  portion  of  the 
debt.  We  are  of  opinion  that  the  deed  from  Elias  to  Marion, 
executed  on  January  26,  1899,  in  the  office  of  E.  P. 
Williams,  is  satisfactory  proof  that  it  was  then  agreed  be- 
tween the  parties  that  Elias  should  have  the  use  and  occu- 
pancy of  the  north  40  acres  of  said  tract  from  that  date  until 
the  first  day  of  March,  1902,  that  is,  for  the  three  farming 
years  of  1899,  1900  and  1901,  and  that  that  use  and  occu- 
pancy by  Elias  for  those  years  should  complete  the  payment 
of  what  Marion  was  required  to  pay  to  redeem  the  premises. 

So  far  as  the  bill  of  Elias  V.  Allen  is  based  upon,  the 
claim  that  the  deed  from  Elias  to  Marion  was  never  delivered, 
but  was  placed  in  escrow  with  Nisley  and  was  wrongfully 
obtained  from  Nisley  and  wrongfully  placed  on  record,  we 
are  of  opinion  that  it  is  not  sustained.  The  burden  of  prov- 
ing that  allegation  was  upon  Elias.  There  is  no  apparent 
preponderance  of  evidence  that  the  deed  was  placed  in 
escrow,  but  the  preponderance  appears  to  be  that  the  deed  was 
delivered  to  Marion  before  the  parties  left  the  office  of  E.  P. 
Williams,  and  that  a  son  of  Marion  Allen  caused  the  deed  to 
be  placed  with  his  own  papers  in  Nisley's  bank  for  reasons 
pertaining  only  to  Marion  Allen  and  his  family. 

But  it  does  not  follow  that  Elias  should  be  denied  all 
relief.  The  Supreme  court  has  held  (Allen  v.  Allen,  supra) 
that  his  bill  is  to  be  regarded  as  a  bill  for  an  accounting  and 
for  a  foreclosure  of  his  lien  upon  the  real  estate,  treating  the 
deed  to  him  as  a  mortgage  to  secure  him.  The  deed  back  to 
Marion  did  not  release  that  lien.  The  recitals  therein,  which 
we  have  hereinabove  set  out,  show  that  the  parties  there 
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agreed  that  what  Marion  had  already  paid  by  the  use  of  the 
land,  as  already  mentioned,  and  what  he  was  to  thereafter 
pay  by  giving  Elias  the  use  of  the  north  40  acres  for  the 
time  therein  mentioned  would  complete  the  payments  of 
what  Marion  owed  to  Elias.  It  matters  not  whether  they 
reached  this  settlement  by  a  careful  computation  or  merely  by 
a  proposition  made  on  one  side  and  accepted  on  the  other. 
The  fact  is  that  they  then  agreed  that  Elias  should  be  paid 
the  balance  due  him  by  giving  him  the  use  and  occupation  of 
the  north  40  acres  from  January  26, 1899,  to  March  1,  1902, 
a  period  of  three  years,  one  month  and  five  days,  the  further 
provision  being  added  that  Marion  should  pay  the  taxes 
on  the  land  during  that  period  and  that,  if  Elias  was  obliged 
to  pay  them,  he  should  have  a  lien  on  the  land  for  such 
taxes.  The  parties  fixed  the  use  of  this  land  for  that  period 
as  a  compensation  to  Elias  for  what  was  still  due  him.  He 
had  not  had  the  land  nor  anything  else  as  its  equivalent.  We 
are  of  opinion  that  under  that  deed  he  has  a  lien  upon  the 
land  for  just  what  it  was  agreed  he  should  have.  The  decree 
appealed  from  deprives  him  of  that  right. 

As  Elias  V.  Allen  did  not  receive  the  use  of  the  land  as 
agreed,  he  should  now  be  paid  the  value  of  said  use  and  inter- 
est thereon,  and  should  have  a  lien  on  the  undivided  half  of 
said  north  forty  acres  therefor.  The  decree  is  therefore 
reversed,  and  the  cause  is  remanded,  with  directions  to  the 
court  below  to  hear  proof  and  ascertain  the  fair  cash  rental 
value  of  said  forty  acres  for  the  respective  periods  from 
January  26,  1899,  to  March  1,  1900;  from  March  1,  1900, 
to  March  1,  1901;  and  from  March  1,  1901,  to  March  1, 
1902 ;  and  to  allow  Elias  V.  Allen  said  rentals  with  interest 
on  such  rental  value  at  the  rate  of  five  per  cent  per  annum 
from  the  end  of  each  such  rental  year  to  the  entry  of  the  de- 
cree, and  to  enter  a  decree  of  partition,  giving  Elias  V.  Allen 
a  lien  upon  the  undivided  one-half  of  said  forty  acres  for  the 
total  sum  of  said  rentals  and  the  interest,  and  providing  for 
the  payment  thereof  from  the  proceeds  of  the  sale  of  said 
undivided  one-half  of  forty  acres,  if  partition  be  not  made. 

Reversed  and  remanded  with  directions 
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Fannie  T.  Butters,  Admx.,  Defendant  in  Error,  v.  Chicago, 
Burlington  &  Quincy  Railway  Company,  Plaintiff  in 
Error. 

Gen.  No.  5321. 


1.  Afpbals  and  ebbobs — when  ruUng  upon  motion  for  peremptory 
instruction  toaived.  The  introduction  of  evidence  ensuing  the  over- 
ruling of  a  motion  for  peremptory  instruction  waives  the  right  to  ques- 
tion the  propriety  of  such  ruling. 

2.  iNSTBUcnoKS — what  essential  to  justify  giving  of  peremptory. 
The  giving  of  a  peremptory  instruction  is  not  authorized  unless  there  is 
no  evidence  or  but  a  scintilla  of  evidence  tending  to  prove  the  material 
allegations  of  the  declaration. 

3.  Instbuctionb — use  of  phrase  "at  the  time  he  was  killed"  as 
applied  to  exercise  of  ordinary  care.  Held,  in  view  of  all  of  the  in- 
structions given  in  this  case,  that  the  use  of  the  phrase  "at  the  time 
he  was  killed"  as  applied  to  the  exercise  of  ordinary  care  was  not  too 
restrictive. 

4.  Ck>NTBiBUTOBY  NEGLIGENCE — driving  upon  tracks.  Whether  a  per- 
son is  guilty  of  negligence  in  approaching  and  driving  upon  tracks  in 
front  of  a  train  is  ordinarily  a  question  of  fact  to  be  determined  by 
the  jury, 

6.  CoNTBiBUTOBY  NEGLIGENCE — driving  upon  tracks.  Contributory 
negligence  cannot  be  imputed  to  a  person  approaching  and  driving  upon 
railroad  tracks  for  a  failure  to  anticipate  that  the  defendant's  servant 
would  approach  the  crossing  in  question  at  a  rate  of  speed  prohibited 
by  ordinance. 

6  Evidence — when  convidion  of  crime  competent  upon  question  of 
oredibility.  Conviction  of  grand  larceny  being  conviction  of  an  infamous 
offense  is  competent  to  be  shown  as  affecting  the  credibility  of  a  witness, 
and  by  statute  such  witness  may  be  compelled  to  testify  as  to  whether 
or  not  he  was  convicted  of  such  crime. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Error  to 
the  Circuit  Court  of  Henry  county;  the  Hon.  Emeby  C.  Gbaves,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1910.  Affirmed. 
Opinion  filed  October  18,  1910.  Rehearing  denied  November  18,  1910. 
Opinion  filed  October  18,  1910.  Rehearing  denied  November  18,  1910. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Robert  C.  Morse  and  Nicholas  J.  Demerath,  for  plain- 
tiff in  error;  Chester  M.  Dawes  and  J,  A,  Connell,  of 
counsel. 

Vol.,  cj.vn.— 24, 
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N.  F.  Andebson,  Thomas  J.  Welch  and  James  H.  An- 
drews, for  defendant  in  error. 

Mb,  Justice  Dibell  delivered  the  opinion  of  the  court 
Main  street  in  the  city  of  Kewanee  runs  north  ancl  south. 
The  main  line  of  the  Chicago,  Burlington  &  Quincy  Rail- 
way Company  crosses  it  nearly  at  right  angles,  but  inclin- 
ing slightly  to  the  south  as  it  goes  west  and  slightly  to  the 
north  as  it  goes  east,  and  is  on  a  straight  line  for  over  half 
a  mile  west,  where  it  comes  around  a  curve.  The  crossing  of 
Main  street  and  the  railroad  is  in  a  busy  part  of  the  city. 
West  of  the  street  and  north  of  the  railroad  is  the  factory 
and  foundry  of  a  pump  company,  some  of  the  smaller  build- 
ings of  which  come  to  the  railroad  right  of  way  some  distance 
west  of  the  street  East  of  Main  street  and  immediately 
north  of  the  right  of  way  is  the  plant  of  the  Kewanee  Light 
&  Power  Company,  whose  buildings  come  to  the  right  of 
way.  East  of  Main  street  and  immediately  south  of  the 
railroad  is  the  plant  of  the  Western  Tube  Company,  con- 
taining extensive  works,  in  which  from  500  to  600  employes 
work  at  night. 

Considerable  noise  was  caused  by  the  electric  plant  and 
the  tube  works.  There  was  an  electric  light  at  night  nearly 
over  the  crossing.  The  crossing  was  protected  by  gates 
operated  from  a  tower.  An  ordinance  of  the  city  limited  the 
speed  of  passfijpger  trains  to  ten  miles  per  hour.  Some  time 
between  midnight  and  one  o'clock  in  the  morning  of  April 
30,  1902,  a  carriage  drove  south  on  Main  street  from  north 
of  the  railroad.  A  young  man  and  a  young  woman  were 
seated  on  the  front  seat  and  another  young  man  and  young 
woman  were  upon  the  back  seat.  The  young  man  on  the 
front  seat  was  driving.  One  of  the  two  young  men  was 
Charles  A.  Butters.  It  is  not  now  known  whether  he  was  on 
the  front  seat  or  the  back  seat,  though  as  he  worked  for  a 
livery  stable  it  might  perhaps  be  presumed  that  he  was 
driving.  There  were  four  railroad  tracks  across  the  street. 
The  first  reached  from  the  north  was  a  switch  track;  the 
second  was  the  west  bound  main  track;  the  third  was  the 


Second  District — October,  1910.  371 

Butters  v.  Chicago,  Burlington  &  Quincy  Ry.  Co.,  157  111.  App.  369. 

east  bound  main  track;  and  the  fourth  a  switch  track.  As 
this  carriage  drove  across  the  east  bound  main  track  it  was 
struck  by  an  east  bound  fast  mail  train.  The  four  persons 
and  the  two  horses  were  killed  and  the  carriage  was  demol- 
ished.  Butters  was  a  little  less  than  nineteen  years  old.  He 
left  surviving  him  his  father,  mother  and  two  unmarried 
sisters.  He  was  in  good  health,  steadily  at  work,  and  turned 
all  his  wages  over  to  his  parents.  His  administratrix 
brought  this  suit  against  the  railway  company  to  recover 
damages  for  his  death  for  the  benefit  of  the  next  of  kin.  In 
different  counts  of  the  declaration  it  was  charged  that  the 
train  was  run  at  a  high  and  dangerous  rate  of  speed;  that 
it  was  run  at  a  speed  in  violation  of  said  ordinance ;  that  no 
statutory  signals  were  given ;  that  the  gates  were  not  down  as 
they  should  have  been  when  the  train  was  coming,  and 
thereby  plaintiff's  intestate  was  led  to  believe  the  crossing 
was  safe;  that  the  dangerous  character  of  the  crossing  re- 
quired that  a  flagman  or  watchman  be  there  stationed,  and 
none  was  so  stationed;  and  that  the  company  was  guilty  of 
negligence  generally  in  the  manner  in  which  it  propelled  the 
train  over  the  crossing.  There  was  a  plea  of  not  guilty,  a 
jury  trial,  a  verdict  and  a  judgment  for  plaintiff  for  $4,000 
and  this  is  a  writ  of  error  to  review  the  judgment,  sued  out 
after  the  dismissal  of  an  appeal. 

Of  the  objections  to  the  rulings  of  the  court  upon  certain 
evidence,  we  think  it  only  necessary  to  say  that  we  regard  the 
tulings  as  not  erroneous  and  the  matter  as  not  important 
in  view  of  the  other  testimony.  It  is  argued  that  the  court 
erred  in  refusing  to  direct  a  verdict  for  defendant  at  the 
close  of  plaintiff's  evidence.  Defendant  did  not  stand  by 
that  motion,  but  thereafter  introduced  testimony,  and  this 
was  a  waiver  of  the  motion.  Langan  v.  Enos  Fire  Escape 
Co.,  233  111.  308.  It  is  argued  that  the  court  erred  in  not 
directing  a  verdict  for  defendant  at  the  close  of  all  the  evi- 
dence. The  trial  court  was  not  authorized  to  grant  that 
motion  unless  there  was  no  evidence  or  but  a  scintilla  of 
evidence  tending  to  prove  the  material  averments  of  the 
declaration.    Libby,  MclS^eill  &  Libby  v.  Cook,  222  111.  206. 
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The  negligence  of  defendant  was  clearly  established.  The 
ordinance  was  in  evidence  and  the  unlawful  speed  of  the 
train  was  clearly  established.  A  witness  testified  that  in 
his  judgment  the  train  was  running  at  from  65  to  70  mile^ 
per  hour  when  it  reached  Main  street.  Other  proof  showed 
that  the  brakes  were  set  and  fire  flying  from  them  at  about 
that  time  and  that  the  train  ran  over  half  a  mile  before  it 
stopped.  It  was  about  half  an  hour  late.  It  carried  mail 
only  and  was  not  scheduled  to  stop  at  Kewanee.  This  proof 
was  not  controverted  and  it  established  the  charge  of  negli- 
gence in  running  at  a  rate  of  speed  prohibited  by  ordinance, 
and  might  well  have  been  held  by  the  jury  to  establish  the 
charge  of  running  at  a  highly  dangerous  rate  of  speed  over 
an  important  street  of  the  city.  There  was  evidence  that  no 
whistle  was  blown  by  this  engine,  and  other  evidence  that  the 
whistle  was  blown  only  at  the  curve  half  or  three-quarters  of  a 
mile  distant,  and  still  other  evidence  that  it  was  blown 
almost  continuously  from  said  curve  to  Main  street.  There 
was  an  apparent  preponderance  of  evidence  in  favor  of 
defendant  on  this  subject.  There  was  positive  evidence  that 
the  bell  was  ringing  and  that  it  was  not  ringing.  Manifest- 
ly, the  court  could  not  take  the  case  from  the  jury  on  any 
theory  of  a  lack  of  evidence  to  establish  defendant's  negli- 
gence. 

It  was  for  the  jury  to  say  whether  plaintiff's  intestate 
was  negligent  in  approaching  and  driving  on  the  track  in 
front  of  this  train.  Plaintiff  in  error  contends  that  the 
negligence  of  Butters  is  so  clearly  proven  that  no  reasonable 
mind  could  find  otherwise  and,  for  that  reason,  the  court 
should  have  directed  a  verdict  at  the  close  of  all  the  proofs, 
and  this  is  the  material  question  in  the  case.  As  already 
shown,  the  jury  may  fairly  have  concluded  that  there  was 
considerable  noise  at  that  crossing  by  reason  of  the  adjacent 
plants  then  in  operation.  There  was  an  arc  light  over  the 
crossing,  which  would  have  a  tendency  to  prevent  persons 
on  the  street  being  as  quickly  conscious  as  otherwise  of  the 
headlight  on  the  engine.  The  gates  were  up.  Plaintiff  in 
error  contends  that  this  fact  should  not  be  considered,  in 
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the  absence  of  proof  that  it  was  customary  to  operate  these 
gates  at  that  time  of  night  and  that  Butters  knew  thereof 
and  relied  thereon.  Plaintiff  in  error  induced  the  court  to 
instruct  the  jury  that  "where  a  railroad  company  maintains 
gates  at  a  crossing  and  the  gates  are  open,  it  is  an  invitation 
to  the  public  to  cross  and  that  it  is  safe  for  them  to  do  so." 
This  was  followed  by  a  qualification  but  this  qualification 
did  not  relate  to  the  fact  that  it  was  night  time  nor  to  the 
question  whether  plaintiff  in  error  was  accustomed  to  operate 
the  gates  at  that  time  in  the  night.  With  that  instruction 
in  the  case  given  at  plaintiff  in  error's  request,  plaintiff  in 
error  can  hardly  be  heard  to  say  that  the  condition  of  those 
gates  was  not  an  invitation  to  these  young  people  to  drive 
across  and  information  to  them  that  it  was  safe  to  do  so.  A 
witness  for  defendant  testified  that  the  carriage  was  driven 
on  a  walk  as  it  approached  the  railroad  tracks  from  the 
north ;  that  he  rode  up  by  the  left  side  of  the  carriage  on  a 
bicycle  and  recognized  the  young  women  and  talked  with 
them,  but  did  not  know  the  young  men;  that  he  heard  the 
train  whistle  at  the  curve  and  saw  the  headlight  at  that 
point  when  he  and  the  carriage  were  on  the  north  switch  track. 
Some  witnesses  testified  that  this  curve  was  half  a  mile  west 
iind  a  witness  who  had  the  best  means  of  knowing  testified  that 
it  was  three-quarters  of  a  mile  west  of  Main  street  The  man 
on  the  bicycle  testified  that  he  told  the  young  people  in  the 
carriage  that  the  train  was  coming  and  they  had  better  wait, 
and  some  one  of  them  replied  that  they  had  time  to  get 
across,  and  he  then  went  ahead  and  left  them,  and  heard  no 
crash,  and  did  not  know  of  the  accident  till  next  morning. 
He  testified  that  while  he  was  talking  with  them,  the  driver 
sitting  on  the  right  side  in  front  had  the  lines  in  his  right 
hand  lying  in  his  lap,  his  face  turned  towards  the  east  and 
his  left  arm  over  the  back  of  the  seat.  This  witness  admitted 
that  he  had  since  been  convicted  of  grand  larceny  and  served 
a  term  of  imprisonment  in  the  Reform  School  therefor.  This 
was  an  infamous  crime  (People  v.  Russell,  245  111.  268; 
Bartholomew  v.  People,  104  111.  601),  and  in  a  civil  case 
the  witness  may  be  compelled  to  testify  to  such  conviction 
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for  the  purpose  of  affecting  his  credibility,  as  impeaching 
testimony.  Revised  Statutes,  chap.  51,  sec.  1.  The  jury  and 
the  trial  judge  saw  this  witness  and  heard  his  testimony, 
and,  in  view  of  this  impeaching  testimony,  we  cannot  know 
that  they  could  or  should  have  believed  him.  There  were 
things  in  his  testimony  tending  to  discredit  it.  For  instance, 
as  he  rode  by  the  left  hand  side  of  this  carriage,  the  faces  of 
the  occupants  were  turned  towards  him,  that  is,  towards 
the  east,  and  yet  he  testified  that  the  headlight  of  this 
engine,  half  or  three-quarters  of  a  mile  to  the  west,  shone  in 
their  faces.  But,  if  we  assume  that  this  testimony  was  all 
worthy  of  belief,  and  that  the  driver  or  Butters  then  saw 
this  train  at  that  distance  away,  he  had  a  right  to  presume 
that  defendant  would  not  run  its  train  in  violation  of  the 
ordinance,  and  contributory  negligence  could  not  be  imputed 
to  him  for  a  failure  to  anticipate  that  defendant  would 
approach  this  crossing  at  a  rate  of  speed  prohibited  by  the 
ordinance.  Dukeman  v.  C.  C.  C.  &  St.  L.  R.  R.  Co.,  237 
111.  104.  If  the  engine  was  half  a  mile  distant  when  this 
witness  left  the  party,  and  it  had  traveled  that  haK  mile  in 
obedience  to  the  ordinance,  it  would  not  have  reached  this 
street  till  at  least  three  minutes  had  passed  and  these  young 
people  would  have  been  far  beyond  the  railroad ;  but  if  the 
engine  ran  at  70  miles  per  hour,  the  time  in  which  it  covered 
the  intervening  space  was  less  than  thirty  seconds.  Under 
all  this  evidence  we  cannot  say  that  the  jury  ought  to  have 
found  that  the  deceased  was  not  in  the  exercise  of  due  care 
as  he  approached  and  went  upon  this  crossing. 

The  second  instruction  given  for  plaintiff  required  of 
Butters  the  exercise  of  due  care  "at  the  time  he  was  killed." 
The  tenth  instruction  contained  the  same  language.  It  is 
argued  that  this  was  restricting  the  exercise  of  due  care  to 
the  instant  when  the  engine  struck  him,  whereas  he  was 
required  to  exercise  due  care  as  he  approached  and  went  upon 
the  crossing.  There  are  a  few  cases  where  language  of  this 
character  has  been  criticized.  It  has,  however,  in  effect  been 
approved  in  many  of  the  latest  cases.  Thus,  in  Krieger  v. 
A.  E.  &  0.  R.  R.  Co.,  242  111.  544,  it  was  held  that  the  words 
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"at  the  time  of  the  injury,"  in  such  an  instruction  did  not 
limit  the  requirements  to  the  time  when  the  plaintiff  was 
on  the  track,  but  included  the  whole  occurrence.  In  L.  S. 
&  M.  S.  Ey.  Co.  V.  Johnson,  135  111.  641,  the  plaintiff  had 
been  injured  and  one  of  the  essentials  to  his  recovery,  stated 
in  an  instruction  in  his  behalf,  was  "that  the  plaintiff  was 
exercising  due  care  himself  at  the  time."  The  court  held 
that  the  words  "at  the  time,"  used  in  the  instruction,  referred 
to  the  whole  transaction  or  series  of  circumstances,  from  the 
time  plaintiff  reached  the  tracks  to  the  time  when  he  was 
injured,  leaving  it  to  the  jury  to  determine  whether  he  used 
due  care  before  he  stepped  upon  the  track.  This  language 
was  quoted  with  approval  in  Peterson  v.  Chicago  Consoli- 
dated Traction  Co.,  231  111.  324.  Like  holdings  are  found 
in  Knox  v.  American  Rolling  Mill  Co.,  236  111.  487 ;  Chi- 
cago North  Shore  St.  Ey.  Co.  v.  Strathmann,  213  111.  252; 
St.  Louis  Nat.  Stock  Yards  v.  Godfrey,  198  111.  288 ;  C.  & 
A.  R.  R.  Co.  V.  Harrington,  192  111.  9 ;  C.  C.  C.  &  St  L.  Ry. 
Co.  V.  Keenan,  190  111.  217;  L.  S.  &  M.  S.  Ry.  Co.  v.  Ouska, 
151  111.  232;  McNulta  vl  Lockridge,  137  111.  270.  We 
therefore  conclude  that  the  jury  would  understand  that 
these  instructions  referred  to  the  whole  occurrence  and  to 
all  the  circumstances  relating  to  plaintiff's  intestate  riding 
or  driving  on  this  crossing  and  being  killed.  We  cannot 
suppose  that  the  jury  would  be  so  foolish  as  to  think  that 
the  court  meant  that  Butters  must  have  exercised  due  care 
only  at  the  very  instant  when  the  engine  struck  him  and 
extinguished  his  life.  Plaintiff  in  error  complains  of  the 
refusal  of  instruction  No.  4,  requested  by  it,  which  required 
that  Butters  should  have  been  in  the  exercise  of  due  care 
at  the  time  and  immediately  before  the  accident.  That 
element  was  embodied  in  the  instructions  already  mentioned, 
interpreted  in  the  light  of  the  foregoing  decisions.  Various 
given  instructions  required  him  to  have  l;een  in  the  exercise 
of  ordinary  care  for  his  own  safety  to  entitle  plaintiff  to 
recover,  and  that  he  should  have  been  without  negligence 
on  his  part  contributing  to  the  injury.  One  instruction, 
given  at  the  request  of  plaintiff  in  error,  made  it  a  defense  if 


376  Appellate  Cottets  op  Illinois. 

Butters  v.  Chicago,  Burlington  &  Quincy  By.  Ck>.,  157  III.  App.  369. 


the  jury  believed  from  the  evidence  that  plaintiff's  intes- 
tate could  have  avoided  the  injury  to  himself  by  the  exercise 
of  ordinary  care  on  his  part,  and  that  he  did  not  exercise 
such  care,  and  placed  the  burden  of  proof  on  that  subject  on 
appellee.    Instruction  No.  18,  as  requested  by  defendant,  was 
modified,  but  as  given  it  contained  language,  requested  by 
defendant,  telling  the  jury  that  if  Butters,  as  he  approached 
the  railroad  track,  did  not  observe  all  reasonable  precautions 
to  avoid  injury,  but  drove  directly  on  the  track  without 
taking  any  steps  to  ascertain  if  a  train  was  approaching, 
then  plaintiff  could  not  recover,  imless  the  servants  of  de- 
fendant were  guilty  of  wilful  and  wantoi;i  negligence.     In- 
struction No.  19,  given  at  defendant's  request,  submitted  the 
question  whether  suf&cient  notice  was  given  Butters  to  en- 
able him  to  get  out  of  the  way  by  the  exercise  of  ordinary 
care.     Another  instruction,   given   at  defendant's   request, 
told  the  jury  that  Butters  was  just  as  much  in  duty  bound 
to  exercise  ordinary  care  to  look  out  for  the  approaching 
train  and  to  avoid  a  collision  with  it  as  defendant  was  to 
look  out  for  the  team  and  carriage  and  avoid  a  collision 
with  it.     In  another  instruction,  requested  by  plaintiff  in 
error,  the  jury  were  told  that  if  Butters,  by  the  exercise  of 
ordinary  care,  could  have  seen  and  heard  the  approaching 
train  for  a  distance  of  a  quarter  of  a  mile  before  it  reached 
the  crossing,  and  that  he  did  not  exercise  such  care  or  paid 
no  attention  to  the  train,  but  went  upon  the  track  where  the 
train  was  approaching  and  was  then  struck  by  the  train  and 
killed,  there  could  be  no  recovery.    Other  given  instructions 
were  drawn  on  similar  lines.     When  all  these  instructions 
are  read  as  a  series,  we  are  of  opinion  that  it  is  impossible 
that  the  jury  could  have  been  misled  by  the  giving  of  in- 
structions Nos.  2  and  10  for  plaintiff,  and  the  refusal  of  No. 
4,  requested  by  defendant. 

We  find  no  reversible  error  in  the  record  and  the  judg- 
ment is  therefore  affirmed. 

Affirmed. 
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The  People  ex  reL,  Appellee,  v.  George  Garrett,  Appellant. 

Gen.  No.  5318. 

1.  Quo  WABBANTO — what  plea  in  justification  must  set  up.  In  an 
action  of  quo  warranto  to  determine  the  title  to  an  office  the  defendant 
if  he  justifies  must  set  up  his  title  specially. 

2.  Quo  WABBANTO-^toAen  plea  does  not  show  title  to  office  of  highway 
eommisaioner,  A  plea  of  justification  in  quo  warranto  does  not  show 
title  if  it  fails  to  set  up  facts  showing  qualification  to  hold  the 
office  and  compliance  with  the  law  pertaining  to  the  manner  of 
taking  possession  thereof. 

Proceeding  by  information.  Appeal  from  the  Circuit  Court  of  Hen- 
derson county;  the  Hon.  Habby  M.  Wagooneb,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1910.  Affirmed.  Opinion  filed  October 
18,  1910. 

C.  A.  McLaughlin  and  E.  L.  Mopfitt,  for  appellant 

William  H.  Stead,  Chables  J.  Scofield  and  Saffobd 
&  Osaham,  for  appellee. 

Mk.  Justice  Dibell  delivered  the  opinion  of  the  court. 

The  Attorney-General,  by  leave  of  court,  filed  an  informa- 
tion against  George  Garrett,  charging  that  for  the  space  of 
sixty  days  now  last  past  and  more,  in  the  county  of  Hender- 
son, Garrett  had  unlawfully  held  and  executed  and  still  did 
hold  and  execute  without  any  warrant  of  right  whatsoever 
the  office  of  comipissioner  of  highways  of  the  town  of  Biggs- 
ville,  in  the  said  county  of  Henderson  in  the  State  of  Illi- 
nois, which  office  said  Garrett  during  the  time  aforesaid  had 
usurped  and  still  does  usurp;  and  the  information  prayed 
due  process  of  law  against  said  Garrett,  requiring  him  to 
answer  by  what  warrant  he  claims  to  hold  and  execute 
the  office  and  the  franchise  aforesaid.  Garrett  filed  an 
amended  plea  as  amended,  wherein  he  set  up  various  steps 
leading  to  his  alleged  election  and  qualification  to  said  office. 
The  Attorney-General  filed  a  demurrer  to  said  amended  plea 
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as  amended.  That  demurrer  was  sustained  and  judgment  of 
ouster  was  entered  against  Garrett,  from  which  he  prosecutes 
this  appeal. 

It  is  clear  that  in  a  plea  in  response  to  such  an  information, 
the  defendant,  if  he  justifies,  must  set  out  his  title  specially. 
Thus,  it  was  said  in  Catlett  v.  People,  151  HI.  16:  "In  the 
proceeding  by  information  in  the  nature  of  a  quo  warranto 
the  defendant  must  answer  by  a  disclaimer  of  title,  or  justify 
by  showing  title.  If  he  disclaims,  the  people  are  at  once 
entitled  to  judgment.  If  he  justifies,  he  must  set  out  his 
title  specially.  He  must  show  on  the  face  of  the  plea  that 
he  has  a  valid  title  to  the  ofiice.  The  people  are  not  bound  to 
show  anything.  Being  called  upon  to  show  by  what  warrant 
he  exercises  the  functions  of  the  office,  if  he  does  not  exhibit 
good  authority  for  doing  so  the  people  are  entitled  to  judg- 
ment of  ouster."  Again,  in  People  v.  Central  Union  Tele- 
phone Co.,  232  111.  260,  271,  the  court  said:  "When  the 
people  call  upon  one  to  show  by  what  authority  he  exercises 
a  license  or  privilege,  which  must  emanate  from  the  State 
or  one  of  its  agencies,  the  allegation  of  usurpation  may  be, 
as  it  was  in  this  case,  of  the  most  general  character,  and  the 
information  merely  calls  upon  the  defendant  to  set  forth 
particularly  the  grounds  of  his  claim  and  the  continued  exist- 
ence of  his  right.  The  office  of  an  information  in  the  nature  of 
a  quo  warranto  is  not  to  tender  any  issue  of  fact,  but  simply 
to  call  upon  the  defendant,  in  general  terms,  to  show  by  what 
warrant  or  charter  the  privilege  claimed  is  held  and  exercised. 
The  defendant  cannot  traverse  an  information  which  is  of 
that  character,  and  a  plea  of  not  guilty  or  non  usurpavit 
is  not  an  answer  to  the  information.  The  People  are  not 
bound  to  show  anything,  and  the  defendant  must  answer  by 
disclaimer  or  by  justifying,  and  if  he  justifies  he  must  set 
out  his  title,  particularly  showing  by  what  right  he  exercises 
and  enjoys  the  license  or  privilege.  The  sole  purpose  of  the 
information  is  to  require  the  defendant  to  show  by  what 
warrant  he  is  holding  and  exercising  the  license,  privilege 
or  franchise  in  question,  and  it  is  sufficient  to  allege,  general- 
ly, that  he  is  holding  and  exercising  the  same  vdthout  lawful 
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authority."  The  necessity  that  the  defendant  should  show 
his  qualification  for  the  office  is  thus  stated  in  82  Cyc.  1454 : 
"Upon  an  information  to  oust  the. occupant  of  an  office  de- 
fendant may  disclaim  holding  the  office ;  but  if  he  does  not, 
he  must  justify  by  setting  out  in  his  plea  all  the  facts  neces- 
sary to  establish  a  lawful  right  to  the  office.  The  plea  should 
show  expressly  that  defendant  had  all  the  qualifications  neces- 
sary to  the  enjoyment  of  the  office,  and  in  case  a  continued 
usurpation  is  alleged  should  set  out  the  continuance  as  well 
as  the  original  existence  of  such  qualifications ;  and  it  should 
appear  that  defendant  accepted  the  office,  and  qualified  by 
taking  the  proper  oath  and  filing  bond,  or  otherwise  complied 
with  the  law's  requirements."  Did  this  amended  plea  as 
amended  comply  with  these  rules  ? 

The  first  three  sections  of  article  9  of  chapter  139,  entitled 
"Township  Organization,"  are  as  follows: 

"1.  No  person  shall  be  eligible  to  any  town  office  unless 
he  shall  be  a  legal  voter,  and  have  been  one  year  a  resident 
of  such  town. 

"2.  Every  person  elected  or  appointed  to  the  office  of 
superintendent,  town  clerk,  assessor,  commissioner  of  high- 
ways or  collector,  before  he  enters  upon  the  duties  of  his  office, 
and  within  ten  days  after  he  shall  be  notified  of  his  election 
or  appointment,  shall  take  and  subscribe,  before  some  justice 
of  the  peace  or  town  clerk,  the  oath  or  affirmation  of  office 
prescribed  by  the  constitution,  which  shall,  within  eight 
days  thereafter,  be  filed  in  the  office  of  the  town  clerk. 

"3.  If  any  person  elected  or  appointed  to  either  of  the 
offices  above  enumerated  shall  neglect  to  take  and  subscribe 
such  oath,  and  cause  the  certificate  to  be  filed  as  above  re- 
quired, such  neglect  shall  be  deemed  a  refusal  to  serve." 

The  amended  plea  as  amended  did  not  contain  any  aver- 
ment that  appellant  was  eligible  to  the  office  of  commissioner 
of  highways  of  said  town,  nor  did  it  state  any  facts  which 
would  show  that  he  was  eligible  to  hold  that  office.  It  con- 
tained no  averment  that  he  had  been  a  resident  of  that  town 
for  one  year.  That  appellant  was  required  to  show  his  quali- 
fication to  hold  the  office  is  laid  down  in  the  foregoing  quota- 
tion from  32  Cyc.  1,454,  and  is  plainly  held  in  Markiewicz 
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V.  People,  126  111.  App.  203.  In  Massey  v.  People,  201 
111.  409,  the  plea  there  under  consideration  alleged  that  the 
defendant  possessed  all  the  legal  qualifications  for  alderman, 
and  it  was  implied  that  this  was  a  sufficient  allegation  of 
qualification  where  the  plea  was  questioned  only  by  a  gen- 
eral demurrer,  but  it  was  also  implied  that  if  it  had  been 
questioned  by  a  special  demurrer,  his  legal  qualifications  must 
have  been  particularly  shown.  It  is  true  that  in  People  v. 
Heidelberg  Garden  Co.,  233  HI.  290,  there  is  a  single  sen- 
tence based  on  Attorney-General  v.  Mclvor,  58  Mich.  516, 
which  suggests  that  the  qualifications  need  not  be  alleged,  but 
this  seems  to  have  been  by  way  of  illustration  only,  and  seems 
not  to  be  in  harmony  with  the  Catlett  case,  supra,  and  the 
Central  Union  Telephone  Co.  case,  supra,  and  with  other  cas- 
es generally  in  this  state.  If  appellant  had  stated  in  general 
terms  that  he  possessed  the  qualifications  which  entitled  him 
to  hold  the  office,  it  may  well  be  that  the  sufficiency  of  that 
allegation  could  not  be  questioned  by  general  demurrer,  but 
that  a  special  demurrer  would  be  essential  to  compel  him  to 
set  out  the  particulars  of  his  possession  of  the  statutory  quali- 
fications for  the  office ;  but  where,  as  here,  there  is  an  entire 
absence  of  any  averment  that  he  was  qualified  to  hold  the 
office,  we  are  of  opinion  that  he  has  not  shown  title  in  him- 
self, and  that  a  judgment  of  ouster  properly  followed. 

He  alleged  that  he  took  and  subscribed  an  oath  of  office, 
and  generally  that  allegation  is  sufficient  when  questioned 
only  by  a  general  demurrer.  The  statute  under  consideration 
further  required  that  within  eight  days  after  he  took  and  sub- 
scribed the  oath  of  office  he  should  cause  the  same  to  be  filed 
in  the  office  of  the  town  clerk  and  that  Jiis  neglect  to  do  so 
should  be  deemed  a  refusal  to  serve.  The  amended  plea  as 
amended  contained  no  averment  that  appellant  had  caused 
the  oath  to  be  filed  in  the  office  of  the  town  clerk  at  any  time, 
nor  that  he  had  done  so  within  eight  days  after  the  oath  was 
taken  and  subscribed.  It  may  well  be  doubted  whether  in 
construing  this  plea  most  strongly  against  the  pleader,  it 
should  not  be  assumed  that  he  had  failed  to  comply  with  this 
provision  and  had  thereby  refused  to  serve.    But  we  prefer 
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to  place  our  judgment  upon  our  conclusion  that  the  plea  is 
fatally  defective  in  not  alleging  either  specifically  or  in 
general  terms  that  he  possessed  the  statutory  qualifications  for 
the  oflBce.  It  is  argued  that  the  amended  plea  as  amended 
is  defective  in  various  other  material  matters,  but  if  we  are 
right  in  the  conclusion  above  expressed,  it  is  unnecessary  to 
extend  this  opinion  by  a  discussion  of  those  supposed  defects. 
The  judgment  is  affirmed. 

Affirmed, 


Minnie  Schwitters  et  al.,  Plaintiffs  in  Error,  v.  R.  Magoon 
B£uiies  et  al.,  Defendants  in  Error. 

Gen.  No.  5324. 

1.  Pleading — what  essential  to  constitute  paper  till  in  chancery. 
A  mere  written  motion  is  not  the  equivalent  of  a  bill  in  chancery  to 
set  its  machinery  in  motion.  A  bill  in  chancery  must  set  up  the  facts 
upon  which  the  relief  is  sought;  it  must  pray  for  relief;  it  must  have  a 
party  complainant  and  name  parties  defendant. 

2.  Pabties — who  necessary  to  proceeding  to  appoint  trustee.  Those 
having  an  interest  in  a  trust,  whether  present  or  contingent,  are  neces- 
sary to  a  proceeding  in  a  court  of  chancery  to  appoint  a  trustee  as  the 
successor  of  a  testamentary  trustee  who  has  resigned. 

3.  Wsrrs  of  ebbob — when  cannot  he  maintained.  A  writ  of  error 
does  not  lie  except  to  review  the  action  of  the  trial  court  with  respect 
to  litigation  which  has  been  conducted  before  it.  Such  a  writ  likewise 
must  be  sued  out  by  a  person  who  was  a  party  to  such  litigation  in  the 
trial  court. 

Error  to  the  Circuit  Court  of  Woodford  county;  the  Hon.  J.  H.  Mof- 
nsTT,  Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1909. 
Dismissed.    Opinion  filed  October  18,  1910. 

Livingston  &  Bach,  for  plaintiffs  in  error. 
S.  Magoon  Babnes,  pro  se. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 
On  February  10,  1903,  Dorothy  Schwitters  filed  in  the 
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office  of  the  clerk  of  the  circuit  court  of  Woodford  county  a 
paper,  which  read  as  follows : 

[    ss. 

In  Circuit  Court 
Of  December  Term  1903. 
In  the  matter  of  the  estate  of  Heiio  Schwitters  Deceased. 
Now  comes  Dorothy  Schwitters  in  her  own  proper  person 
and  moves  the  court  to  appoint  R.  Magoon  Barnes  of  Lacon, 
Illinois,  as  sole  trustee  under  the  last  will  of  her  deceased 
Husband,  Heiio  Schwitters,  in  place  of  James  I.  Kerr  and 
Frank  I.  Stubblefield  and  said  Dorothy  Schwitters,  all  of 
whom  have  resigned  and  declined  to  act. 

Her 
Dorothy  Schwitters     X 

mark." 

Witness  S.  H.  Schwitters. 

Thereupon,  on  the  same  day,  a  circuit  judge  signed  a  de- 
cree and  the  same  was  filed  in  the  office  of  the  circuit  clerk. 
The  decree  recited  that  on  that  day  Frank  A.  Stubblefield  and 
Dorothy  Schwitters,  executors  of  the  last  will  of  Heiio 
Schwitters,  deceased,  came  into  court  and  presented  a  cer- 
tified copy  of  said  will  and  proof  that  the  same  had  been  duly 
admitted  to  probate  by  the  county  court  of  Woodford  county. 
The  decree  then  sets  out  said  will.  The  testator  therein  gave 
all  his  real  and  personal  estate  to  his  wife,  Dorothy  Schwit- 
ters, and  to  Frank  A.  Stubblefield  and  James  I.  Kerr,  as 
trustees,  to  pay  off  his  debts,  to  pay  his  wife  the  income  dur- 
ing her  life,  unless  she  should  marry  again,  and  if  she  mar- 
ried again,  then  to  pay  her  one-half  of  said  income  for  the  rest 
of  her  life,  and  to  invest  the  other  half  thereof.  The  will 
required  the  wife  to  pay  the  taxes  and  keep  the  buildings  on 
the  real  estate  in  repair.  It  made  her  the  guardian  of  the 
children  until  she  married  again  and,  at  her  death,  or  re- 
marriage, made  Stubblefield  and  Kerr  guardians.  It  re- 
quired the  wife  to  maintain  and  educate  the  children  until 
they  were  twenty-one  years  of  age  and  also  to  maintain  the 
mother  of  the  testator.     It  required  the  wife,  out  of  said 
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income,  to  pay  each  child  $600  when  he  or  she  attained  the 
age  of  twenty-one  years,  but  if  the  wife  married  again,  any 
child  thereafter  coming  of  the  age  of  twenty-one  years  should 
receive  said  sum  of  $600  out  of  the  one-half  of  the  income 
not  given  to  the  wife.  The  will  directed  that,  upon  the  death 
of  the  wife  and  the  youngest  living  child  reaching  the  age  of 
twenty-one  years,  then  the  trustees  should  divide  the  testa- 
tor's property  pro  rata  among  his  children,  giving  to  the  law- 
ful issue  of  a  deceased  child  a  parent's  share,  and  this  should 
be  done  either  by  converting  all  the  estate  into  money  or  by 
dividing  it  without  converting  it  into  money.  The  will  gave 
the  trustees  authority  to  sell  any  or  all  of  testator's  real  or 
personal  estate  at  public  or  private  sale  and  to  invest  the  pro- 
ceeds, or  to  lease  the  real  estate,  as  they  deemed  best.  The 
trustees  were  also  made  executors,  and  their  compensation, 
as  executors,  trustees  or  guardians,  was  fixed  at  $50  per  an- 
num each  for  Stubblefield  and  Kerr,  or  $100  for  one  if  the 
other  did  not  qualify.  The  decree  found  that  the  estate,  ex- 
clusive of  the  trusts  named  in  the  will,  was  ready  for  final 
settlement.  It  recited  that  Dorothy  Schwitters  and  Stubble- 
field  and  Kerr  declined  to  act  as  trustees  under  the  will.  1 1 
was  thereupon  decreed  by  the  circuit  court  that  it  now  as- 
sumed jurisdiction  of  said  trusteeship;  and  on  said  motion 
of  Dorothy  Schwitters,  it  was  decreed  that  IL  Magoon  Barnes 
be  appointed  as  trustee  to  execute  the  trusts  named  in  said 
will,  to  rent  and  control  the  real  estate  left  by  the  testator 
and  also  that  purchased  by  the  executors  snbsc(|ucnt  to  his 
death,  and  to  loan  out  the  moneys  on  hand,  to  collect  the  in- 
come from  the  estate  and  to  pay  the  same  to  Dorothy  Schwit- 
ters during  her  life  or  until  she  shall  remarry,  and,  if  she 
remarries,  to  pay  her  one-half  of  the  income,  and  to  cause  her 
to  pay  the  taxes  and  keep  the  buildings  in  tenantable  condi- 
tion. The  decree  further  ordered  Kerr  and  his  wife,  Stub- 
blefield and  his  wife,  and  Dorothy  Schwitters  to  convey  the 
real  estate,  amounting  to  360  acres,  to  Barnes  as  trustee.  It 
was  further  decreed  that,  upon  the  death  of  Dorothy  Schwit- 
ters and  when  the  youngest  living  child  became  twenty-one 
years  of  age,  the  trustee  should  further  execute  the  trust 
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by  sale  and  division  of  the  proceeds,  or  partition  in  fact,  of 
the  lands  therein  described.  The  decree  found  that  the  ex- 
ecutors had  in  hand  $1,452.13,  to  be  paid  to  the  trustee,  and 
it  directed  that  the  trustee  give  bond  in  the  sum  of  $3,000 
conditioned  for  the  faithful  discharge  of  his  duties  as  trus- 
tee; and  the  court  reserved  the  right  to  increase  or  diminish 
said  bond  and  required  that  the  trustee,  before  selling  the 
real  estate,  should  give  another  bond.  The  decree  also  ap- 
proved a  bond  then  presented  by  the  trustee  and  directed  the 
executors  to  pay  over  said  money  to  said  trustee. 

It  seems  to  be  claimed  that  with  the  motion  of  Dorothy 
Schwitters,  above  set  out,  was  filed  a  complete  transcript  of 
the  proceedings  had  in  the  county  court.  This  cannot  be  so, 
for  the  transcript  so  filed  shows  that  a  certified  copy  of  the 
foregoing  decree  of  the  circuit  court,  showing  the  appointment 
and  qualification  of  Barnes  as  trustee,  was  presented  to  said 
county  court  in  the  matter  of  said  estate  and  that  the  execu- 
tors were  then  ordered  to  pay  Barnes  as  trustee  $1,452.13, 
and  that  they  thereafter  reported  to  the  court  that  they  had 
paid  said  sum  and  exhibited  the  receipt  of  Barues  therefor, 
and  that  the  county  court  thereupon  found  the  administra- 
tion of  the  estate  fully  settled  and  entered  an  order  discharg- 
ing the  executors,  except  as  to  the  execution  of  the  said  trusts. 
The  transcript  therefore  must  have  been  filed  after  the  decree 
was  entered,  and  when  the  decree  was  entered  the  only  pa- 
per on  file  having  any  pretense  to  be  called  a  pleading  was 
said  written  motion  of  Dorothy  Schwitters.  But  if  said 
transcript  had  been  filed  before  the  decree  was  entered  it  did 
not  aid  in  conferring  any  jurisdiction  on  the  circuit  court 
There  had  been  no  appeal  from  any  order  of  the  county 
court,  and  there  was  no  authority  of  law  to  file  a  certified 
copy  of  its  proceedings  in  the  circuit  court;  and  the  only 
ofiice  that  transcript  could  perform  was  as  documentary 
evidence  upon  a  hearing.  Thereafter  the  trustee  filed  a  num- 
ber of  reports  from  year  to  year,  and  the  circuit  court  from 
time  to  time  entered  a  rule  upon  all  parties  in  interest  to  file 
objections  to  said  report  by  a  given  time,  and,  after  that  time 
had  passed,  approved  the  report.     In  1909,  Minnie,  Mary 
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and  Christopher  Schwitters,  claiming  to  be  minors,  by  their 
next  friend,  sued  out  from  the  Supreme  court  a  writ  of  error 
against  Barnes  the  trustee,  and  against  George  Schwitters, 
Sophie  Yerk,  Schwittert  Schwitters,  Dorothy  Schwitters  and 
John  H.  Schwitters,  all  of  whom,  except  Barnes  and  Dorothy 
ScWitters,  we  are  asked  to  assume  are  other  children  of  said 
testator.  Barnes  moved  to  dismiss  the  writ  of  error,  and,  up- 
on a  consideration  of  that  motion,  after  John  H.  Schwitters 
had  been  changed  to  a  plaintiff  in  error,  that  court  found 
that  no  freehold  was  involved  and  that  that  court  did  not 
have  jurisdiction,  and  it  directed  the  cause  to  be  transferred 
to  this  court,  which  was  done.  Schwitters  v.  Barnes,  243  111. 
493. 

This  was  not  a  suit  at  law,  nor  a  proceeding  under  any 
statute.  If  maintainable,  it  was  a  cause  in  chancery,  brought 
for  the  appointment  of  a  successor  to  testamentary  trustees, 
and  to  control  and  enforce  the  execution  of  testamentary 
trusts  affecting  real  and  personal  estate.  It  seems  to  be  seri- 
ously argued  that  the  brief  paper  set  out  at  the  commence- 
ment of  this  opinion  was  a  bill  in  equity.  It  is  obvious  that 
it  was  only  a  written  motion.  It  is  said  it  contained  a  prayer. 
That  may  be  said  of  every  motion.  We  are  led  to  inquire  what 
is  necessary  to  be  done  in  order  to  institute  a  suit  in  equity. 
Section  1  of  the  Chancery  Act  authorizes  the  circuit  courts 
to  proceed  as  in  that  act  prescribed  and,  where  no  provision 
is  made  in  that  act,  then  according  to  the  general  usage  in 
courts  of  equity.  Section  4  enacts  that  the  mode  of  commenc- 
ing suits  in  chancery  shall  be  by  filing  a  bill  of  complaint 
with  the  clerk  of  the  proper  court,  setting  forth  the  nature 
of  the  complaint  Various  sections  of  that  act  show  that 
the  suit  is  to  have  one  or  more  complainants,  who  prosecute 
the  suit,  and  one  or  more  defendants,  and  require  the  issue 
and  service  of  process  or  notice  upon  every  defendant  as 
therein  prescribed.  Section  7  of  Story's  Equity  Pleading 
shows  that  the  complainant  must  file  a  bill  in  equity  and  set 
forth  material  facts  and  pray  for  appropriate  relief  and  for 
the  usual  process  against  the  other  parties  in  interest.  In 
Helm  V.  Cantrell,  59  111.  524,  it  is  held  that  every  fact 
Vol.  clvii, — ^25, 
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essential  to  the  plaintiff's  title  to  maintain  the  bill  and  to  ob- 
tain the  relief  must  be  stated  in  the  bill,  otherwise  the  defect 
will  be  fatal,  and  that  relief  cannot  be  granted  for  matters 
not  charged  in  the  bill.  In  Dickey  v.  Eeed,  78  111.  261,  it 
is  said  there  are  several  things  which  are  indispensable  to 
enable  the  court  to  hear,  to  determine,  and  to  decree;  and, 
among  other  things  specified  is  that  there  must  be  a  complain- 
ant who  must  file  a  bill,  alleging  facts  showing  that  he  has 
an  interest  in  the  matter  in  litigation,  or  at  least  to  complain 
and  have  relief  for  others.  In  Campbell  v.  Powers,  139  111. 
128,  the  court  said :  "Every  bill  must  contain  sufficient  mat- 
ters of  fact  per  se  to  maintain  the  case,  so  that  the  same  may 
be  put  in  issue  by  the  answer  and  established  by  proofs."  In 
J.  H.  Rice  Co.  v.  McJohn,  244  111.  264,  the  court  said: 
"No  facts  are  properly  in  issue  unless  charged  in  the  bill,  and 
no  relief  can  be  granted  for  matters  not  charged.  The  aver- 
ments of  a  bill  and  the  decree  must  correspond.  It  is  funda- 
mental that  a  party  must  stand  or  fall  by  the  case  made  by  his 
bill."  In  C.  P.  &  St.  L.  Ry.  Co.  v.  Jacksonville  Ry.  &  Light 
Co.,  245  111.  155,  it  was  held  that  a  decree  cannot  give  re- 
lief which  the  evidence  would  warrant,  where  there  are  no 
averments  in  the  bill  to  which  the  evidence  can  apply,  and 
that  the  complainant  must  stand  or  fall  with  the  case  made  by 
his  bill.  In  Windsor  v.  McVeigh,  93  U.  S.  274,  283,  the 
court  said,  by  way  of  illustration:  "The  decree  of  a  court 
of  equity  upon  oral  allegations,  without  written  pleadings, 
would  be  an  idle  act,  of  no  force  beyond  that  of  an  advisory 
proceeding  of  the  chancellor ;  and  the  reason  is  that  the  courts 
are  not  authorized  to  exert  their  power  in  that  way."  In 
Kerfoot  v.  People,  51  111.  App.  409,  the  court  said:  "A  court 
of  chancery  cannot  obtain  jurisdiction,  save  by  the  filing  of 
written  pleadings,  and  the  extent  of  the  jurisdiction  of  the 
court  in  the  case  under  consideration  is  determined  by  the 
contents  of  the  pleadings."  In  the  case  at  bar,  there  was  no 
bill  stating  facts  which  would  authorize  a  court  of  equity  to 
appoint  a  trustee  to  take  control  of  the  estate  and  to  retain 
the  estate  within  its  control  till  the  period  of  final  distribu- 
tion, and  to  direct  and  control  that  final  distribution.    There 
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was  also  no  prayer  for  relief.  If  it  be  said  that  Dorothy  Sch- 
witters  might  be  considered  a  complainant,  no  one  was  named 
as  a  defendant.  The  children  of  Heiio  Schwitters,  deceased, 
who  are  finally  to  receive  this  estate  are  not  even  named  any- 
where in  the  proceedings  before  us.  The  decree  recites  that 
Dorothy  Schwitters  and  Stubblefield  appeared  and  refused  to 
act  That  did  not  make  Stubblefield  a  defendant  nor  give 
him  an  opportunity  to  be  heard  in  the  manner  prescribed  by 
the  practice  in  courts  of  equity.  But  Kerr  also  was  ordered, 
with  his  wife,  to  make  a  deed,  and  they  did  not  even  appear. 
It  is  said  that  Kerr  had  refused  to  act  as  trustee  in  the  county 
court.  The  county  court  could  relieve  him  from  the  duty 
of  administering  the  estate  in  that  court,  but  it  could  not  ac- 
cept his  resignation  as  trustee.  This  action  was  taken  long 
before  the  Act  of  June  14,  1909,  extending  the  jurisdiction 
of  probate  and  county  courts  so  as  to  include  testamentary 
trusts.  It  is  argued  that  Dorothy  Schwitters  and  Stubble- 
field, being  the  widow  who  was  entitled  to  the  income  and  the 
two  trustees  who  had  not  originally  declined  to  act,  are  all 
the  parties  in  interest,  and  that  however  irregular  the  pro- 
cedure may  have  been,  no  one  else  can  complain.  The  basis 
of  this  argument  is  the  fact  that  under  the  will  those  children 
only  will  take  who  arrived  at  the  age  of  twenty-one  years 
and  those  only  are  interested  in  the  final  distribution  who 
may  be  then  living  or  who  have  lawful  issue  then  living,  and 
the  assumption  that  therefore  the  present  interests  of  the 
children  are  contingent  only.  We  are  of  opinion  that  what- 
ever name  may  be  applied  to  the  present  interests  of  the 
children,  they  are  necessary  parties  in  a  proceeding  to  ap- 
point a  trustee,  the  very  purpose  of  which  is  to  protect  their 
estate.  Chapin  v.  Nott,  203  111.  341;  Ohio  Coal  Co.  v. 
Daughetee,  240  111.  361.  If  the  position  contended  for  here 
by  Barnes  is  sound,  then  the  testamentary  trustees  and  the 
widow  can  by  collusion  absorb  the  entire  estate,  and  the  chil- 
dren of  the  testator  would  have  no  standing  in  a  court  of 
equity  to  protect  themselves.  But  the  supreme  court  in  this 
very  case  (Schwitters  v.  Barnes,  supra),  decided  that  the 
children  of  the  testator  have  a  right  to  a  voice  in  the  appoint- 
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ment  of  a  trustee.  We  are  of  opinion  that  the  decree  and 
subsequent  orders  embodied  in  the  record  before  us  are 
coram  non  judice  and  void.  There  has  been  no  suit  in  equity 
involving  this  estate^  and  the  orders  entered  in  the  court 
below  have  been  without  jurisdiction.  It  is  manifest  that 
great  mischief  and  confusion  would  result  from  the  adop- 
tion of  a  rule  of  practice  that  would  permit  a  party  on  a  mere 
motion  in  a  court  of  equity,  without  any  pleading  or  notice 
to  opposite  parties,  to  dispose  of  important  financial  interests 
in  an  estate  like  this.  This  proceeding  violates  the  funda- 
mental principle  that  courts  may  not  dispose  of  the  rights 
of  any  one  without  notice  pursuant  to  law  and  a  hearing. 

But,  if  we  are  right  in  sustaining  the  position  of  plaintiffs 
in  error  that  there  is  not  and  has  not  been  any  suit  in  equity 
pending  in  the  court  below,  nor  any  parties  named  there,  by 
what  authority  can  these  void  proceedings  be  reviewed  in 
this  court  on  a  writ  of  error  ?  In  section  8  of  the  Appellate 
Court  Act  the  appellate  courts  are  given  jurisdiction  of  ap- 
peals or  writs  of  error  from  the  final  judgments,  orders  and 
decrees  of  the  circuit  court  "in  any  suit  or  proceeding  at  law 
or  in  chancery,  other  than  criminal  cases  not  misdemeanors, 
and  cases  involving  a  franchise  or  freehold  or  the  validity  of 
a  statute."  Section  16  of  said  Act  authorizes  the  writ  of  error 
to  be  taken  to  the  appellate  court  in  the  district  "in  which 
the  case  is  decided."  Similar  language  in  sections  118  and 
120  of  the  Practice  Act  shows  that  writs  of  error  relate  to 
cases  in  the  court  below.  In  Suydam  v.  Williamson,  20 
How.  427,  the  court  said:  "A  writ  of  error  is  an  original 
writ  and  lies  only  when  a  party  is  aggrieved  by  some  error  in 
the  foundation,  proceedings,  judgment  or  execution  of  a  suit 
in  a  court  of  record."  The  definitions  of  a  writ  of  error  in 
the  text  books  show  that  it  is  a  writ  to  review  the  final  judg- 
ment or  decree  of  an  inferior  court  in  a  suit  or  action  brought 
before  it.  We  do  not  suppose,  that,  if  a  judge  voluntarily 
chooses  to  cause  to  be  inscribed  upon  the  records  of  his  court 
matters  not  involved  in  any  suit  brought  in  his  court  or 
pending  before  him,  and  to  which  record  no  one  is  named 
as  a  party,  such  matters  can  be  reviewed  by  writ  of  error  sued 
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out  by  some  one  not  named  in  the  record  sought  to  be  re- 
viewed. 

The  plaintiffs  in  error  on  this  record  are  Minnie,  Mary, 
Christopher  and  John  HL  Schwitters.  The  defendants  in  er- 
ror are  Barnes  as  trustee,  George  Schwitters,  Sophie  Terk 
Schwittert  Schwitters,  and  Dorothy  Schwitters.  The  record 
before  us  contains  the  names  of  Barnes  and  Dorothy  Schwit- 
ters. In  .one  of  the  reports  there  is  shown  the  payment  of 
$600  to  John  Schwitters,  therein  recited  to  be  a  son  of  Heiio 
Schwitters,  deceased.  The  reports  contain  the  name  of  Sch- 
wittert H.  Schwitters,  a  tenant.  We  have  no  means  of  know- 
ing that  he  is  the  same  person  as  Schwittert  Schwitters,  de; 
fendant  in  error;  indeed  the  recprd  justifies  the  inference  that 
these  are  different  persons.  The  rest  of  the  plaintiffs  in  error 
and  the  defendants  in  error  are  not  named  anywhere  in  this 
record,  so  far  as  we  can  find.  In  the  will  the  testator  did  not 
give  the  names  of  his  children.  We  find  among  the  papers 
in  this  court  a  proecipe  for  a  writ  of  error.  It  declares  that  a 
decree  was  obtained  in  the  court  below  against  Minnie,  Mary, 
Christopher,  John  H.,  George,  Dorothy  and  Schwittert  Sch- 
witters and  Sophie  Yerk.  No  such  decree  is  contained  in 
this  record.  We  cannot  know  that  the  parties  named  are  the 
the  children  of  the  testator,  nor  that  they  are  all  his  children. 
Even  the  proecipe  for  a  writ  of  error  does  not  allege  that  these 
are  children  of  the  testator,  nor  that  they  are  all  the  children 
of  the  testator.  We  are  of  opinion  that  there  is  nothing  in 
the  record  before  us  which  shows  that  plaintiffs  in  error  have 
any  litigation  pending,  nor  anything  which  shows  that  all 
persons  interested  are  before  the  court  We  conceive  that 
if  plaintiffs  in  error  are  children  of  the  testator,  their  remedy 
is  not  by  a  writ  of  error  to  review  a  record  in  which  they  are 
not  named  and  with  which  there  is  nothing  to  identify  them. 
We  are  of  opinion  that  they  should  have  brought  an  original 
suit  in  equity  in  the  circuit  court,  either  to  charge  Barnes  as 
trustee  de  son  tori,  or  in  some  appropriate  way  to  bring  the 
control  of  said  trust  estate  within  a  court  having  jurisdiction, 
and  should  have  made  parties  thereto  all  persons  in  interest 
This  would  have  included  all  the  children  of  deceased,  and 
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the  widow,  and  Barnes,  and  also  Stubblefield  and  Kerr,  who 
have  never  resigned  their  positions  as  trustees  to  any  court 
having  jurisdiction  to  act  thereon.  When  such  a  suit  is 
heard,  after  jurisdiction  obtained  and  issue  formed,  it  does 
not  necessarily  follow  that  Barnes  will  be  removed  from,  the 
trusteeship.  If  the  resignation  of  Dorothy  Schwitters,  Stub- 
blefield and  Kerr,  shall  be  accepted  by  a  court  so  having  jur- 
isdiction, and  if  it  shall  be  found  that  Barnes  was  a  suitable 
person  to  be  a  successor  in  trust,  and  that  he  had  in  all  things 
acted  pursuant  to  the  directions  of  the  will  and  in  entire  good 
faith,  and  that  he  had  well  preserved  the  interest  alike  of 
all  the  parties,  it  may  be  that  the  court  in  its  discretion  would 
approve  his  acts  and  make  him  a  lawful  trustee. 

The  writ  of  error  is  therefore  dismissed,  without  prejudice 
to  the  right  of  the  plaintiffs  in  error  to  seek  other  redress. 

Dismissed, 


George  B.  Stitzel  et  aL,  Appellees,  v.  Loren  B.  Miller, 

Adm'r.9  Appellant. 

Gen.  No.  5327. 

1.  Negotiable  instruments — endorsee^ a  right  of  action  in  hia  own 
name.  If  an  instrimieiit  is  negotiable,  its  endorsement  by  the  payee 
accompanied  by  delivery  so  as  to  pass  the  legal  title  to  the  endorsee 
entitles  hhn  to  maintain  an  action  thereon  in  his  own  name. 

2.  Negotiable  instruments — what  does  not  destroy  negotiability. 
Held,  that  the  following  clause  did  not  operate  to  destroy  the  negotiabil- 
ity of  the  instrument  in  question:  "We  also  agree  that  in  cas^  said 
note  is  not  paid  at  maftirity  that  it  is  at  the  option  of  the  holder 
hereof  to  extend  as  he  deems  proper  the  payment  of  the  above  note,  and 
that  said  extension  shall  not  in  any  manner  release  one  or  either 
of  us  from  the  payment  hereof." 

3.  Negotiable  instruments — when  action  may  he  brought  prior  to 
maturity.  If  the  action  upon  a  note  is  against  the  administrator  of 
the  deceased  maker  it  may  be  commenced  prior  to  maturity  (so  held 
as  a  matter  of  first  impression). 

4.  Negotiable  instruments — what  prima  facie  establishes  delivery. 
Possession  by  one  claiming  to  own  a  note  is  prima  facie  evidence  that 
it  had  been  duly  delivered  to  him. 
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6.  Suits — what  commencement  of  action.  The  filing  of  a  praecipe 
and  the  issuance  of  the  first  summons  is  the  commencement  of  an  action 
at  law. 

6.  Suits — when  premature  commencement  wavoed.  If  an  action  is 
brought  upon  a  promissory  note  before  its  maturity  the  point  is  not 
preserved  for  review  if  after  demurrer  raising  such  question  a  plea  of 
non  aa8umpsii  is  filed  and  thereafter  the  trial  had  and  the  note  received 
in  evidence  without  objection  being  made  thereto  upon  the  ground  that 
it  had  not  matured  at  the  time  the  action  was  instituted.  Such  ob- 
jection must  be  made  at  the  trial  otherwise  than  by  instructions. 

7.  Administration  of  estates — what  remedy  concurrent  toith  right 
to  file  claim.  The  holder  of  a  claim  against  a  deceased  person  is  not 
required  to  proceed  in  the  county  court  but  may  bring  an  original  suit 
against  the  executor.inlhe  circuit  court. 

8.  Evidence — how  question  of  genuineness  of  signature  cannot  he 
determined.  The  genuineness  or  falsity  of  a  handwriting  or  signature 
cannot  be  proved  by  comparison  with  other  admittedly  genuine  hand- 
writing or  signatures  unless  said  other  handwriting  or  signatures  are  in 
evidence  in  the  case  for  some  other  legitimate  purpose,  or  at  least  are 
among  the  files  of  the  case  and  a  part  of  the  record.  (So  held  from 
the  testimony  where  the  comparison  bad  been  made  by  an  expert.) 

9.  Evidence — effect  of  admissions  by  one  heir  at  law.  The  silence 
or  admission  of  one  heir  at  law  is  not  competent  to  bind  his  co-heirs, 
he  not  being  the  administrator  of  the  estate  in  question  and  no  express 
agency  being  shown. 

10.  Evidence — when  non-production  does  not  justify  unfavorable  in^ 
ference.  The  failure  to  produce  a  witness  who  if  called  would  have  been 
incompetent  by  virtue  of  interest  does  not  justify  any  unfavorable  in- 
ferences. 

11.  Instructions — must  not  submit  questions  of  law.  An  instruction 
is  properly  refused  which  leaves  the  jury  to  determine  what  evidence  is 
competent. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon. 
R.  S.  Fabband,  Judge, -presiding.  Heard  in  this  court  at  the  April  term, 
1910.    Affirmed.    Opinion  filed  October  18,  1910. 

Trusdell,  Smith  &  Leech,  for  appellant. 

H.  A.  Beooks,  for  appellees. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 
On  December  18,  1908,  George  B.  Stitzel  and  C.  C.  Brooks, 
the  appellees,  brought  this  suit  against  Loren  B.  Miller,  ai) 
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ministrator  of  the  estate  of  D.  C.  Miller,  deceased,  the  ap- 
pellant, upon  a  promissory  note  purporting  to  be  signed  by 
said  D.  C.  Miller,  dated  February  2,  1908,  and  payable  one 
year  after  date  to  the  order  of  Harrison  Miller  and  by  him 
endorsed  in  blank  and  sold  and  delivered  to  appellees,  which 
note  was  for  the  principal  sum  of  $6,500,  with  interest  aU  the 
rate  of  six  per  cent  per  annum.  Appellant  obtained  an  order 
of  the  court  below  impounding  the  note,  and  thereafter  filed 
a  special  demurrer  which  prayed  oyer  and  set  out  the  in- 
strument sued  on.  The  demurrer  was  overruled  and  appel- 
lant then  filed  a  plea  of  non  assumpsit,  with  his  affidavit  at- 
tached that  to  the  best  of  his  knowledge,'  information  and 
belief,  the  signature  of  the  deceased  to  said  note  was  not  his 
genuine  signature  and  that  the  plea  of  non  assumpsit  was 
true.  Upon  a  jury  trial  appellees  had  a  verdict  for  $7,140.25. 
Motions  by  appellant  for  a  new  trial  and  in  arrest  of  judg- 
ment were  denied  and  appellees  had  a  judgment  upon  the 
verdict,  to  be  paid  in  due  course  of  administration,  and  from 
that  judgment  the  administrator  prosecutes  this  appeal.  He 
contends:  (1)  that  the  instrument  sued  upon  is  not  negoti- 
able and  therefore  appellees  have  no  title  upon  which  they  can 
recover  in  their  own  names ;  (2)  that  the  suit  was  premature- 
ly begun  and  therefore  appellees  cannot  have  judgment;  (3) 
that  the  court  erred  in  refusing  to  admit  competent  evidence 
offered  by  appellant  tending  to  show  that  the  signature  to 
this  instrument  was  not  the  genuine  signature  of  D.  C.  Mill- 
er, deceased;  (4)  that  the  court  erred  in  admitting  proof  of 
the  conduct  of  the  administrator  and  of  one  out  of  nine 
heirs  at  law  of  deceased;  (5)  that  the  court  erred  in  refusing 
certain  instructions  requested  by  appellant 

The  endorsement  of  the  name  of  the  payee  on  the  back  of 
this  instrument  and  its  sale  and  delivery  by  him  to  appellees, 
made  them  the  legal  owners  thereof  and  authorized  them  to 
maintain  an  action  at  law  upon  it  in  their  own  names,  if  it 
was  negotiable.  Kistner  v.  Peters,  223  HI.  607;  Keenan  v. 
Blue,  240  111.  177.  Appellees  have  caused  the  original  in- 
strument and  certain  other  instruments  hereafter  mentioned 
to  be  certified  to  this  court     The  original  instrument  sued 
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on  is  therefore  before  us.  It  is  evident  that  the  parties  used 
a  printed  blank  prepared  by  and  for  the  Stocking  Trust  & 
Savings  Bank,  and  everything  is  in  print  except  the  date, 
names,  amount,  time  when  payable  and  rate  of  interest.  The 
first  part  is  printed  in  large  type  and  is  an  ordinary  promis- 
sory note.  Thereafter  follows  in  fine  print  a  power  of  attor- 
ney to  confess  judgment  upon  the  note.  Then  follows  in 
fine  print  the  f ollcJwing  words :  "We  also  agree  that  in  case 
said  note  is  not  paid  at  maturity  that  it  is  at  the  option  of  the 
holder  hereof  to  extend  as  he  deems  proper  the  payment  of 
the  above  note,  and  that  said  extension  shall  not  in  any  man- 
ner release  one  or  either  of  us  from  the  payment  hereof." 
It  is  contended  that  these  words  make  the  instrument  non- 
negotiable.  The  question  seems  not  to  have  been  expressly 
decided  in  Illinois,  but  outside  of  Illinois  in  some  jurisdic- 
tions those  or  similar  words  are  held  to  destroy  the  negoti- 
ability of  the  instrument,  and  in  others  like  words  are  held 
not  to  have  that  effect.  The  Negotiable  Instrument  law  of 
1907  requires  that  to  make  an  instrument  payable  in  money 
negotiable  it  must  be  payable  on  demand  or  at  a  fixed  or  de- 
termined future  time.  Such  also  was  the  law  before  the 
adoption  of  that  Act.  It  is  contended  that  the  words  above 
quoted  from  the  instrument  sued  on  give  the  holder  the  option 
to  extend  the  note  as  he  pleases,  and  that  it  cannot  be  known 
what  extension  or  extensions  he  may  grant,  and  therefore  the 
time  when  the  note  will  become  payable  is  uncertain  and  can- 
not be  determined,  and  therefore  the  note  is  not  negotiable. 
We  conclude  that  the  principle  laid  down  in  Dorsey  v.  Wolff, 
142  111.  589,  is  applicable  here.  It  will  be  observed  that 
the  note  is  dated  February  2,  1908,  and  that  the  first  part  of 
the  note  makes  it  expressly  due  one  year  after  date,  and  that 
the  clause  above  quoted  does  not  give  the  holder  an  option  if 
the  note  is  paid  at  maturity.  It  is  only  in  case  the  payee 
fails  to  perform  his  contract  and  pay  at  maturity  that  an  op- 
tion arises  in  the  holder  to  extend  the  time.  In  Dorsey  v. 
Wolff,  supra,  the  notes  there  sued  on  by  an  endorsee  against 
the  maker  contained  a  provision  for  the  payment  of  a  certain 
percentage  as  attorney  fees  if  the  notes  were  not  paid  when 
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due,  and  it  was  contended  that  this  provision  made  the  notes 
non-negotiable  and  therefore  the  endorsee  had  no  right  to 
bring  suit  in  his  own  name  on  the  notes.  The  court  said 
that  the  promise  to  pay  the  attorney  fees  was  a  promise  to 
do  something  after  the  note  matured;  that  it  did  not  affect 
the  character  of  the  note  before  or  up  to  the  time  of  its 
maturity;  that  the  stipulation  could  not  affect  the  nego- 
tiability of  the  note  because  the  negotiability  of  the  note  for 
all  practicable  purposes  is  at  an  end  when  it  matures;  that 
commercial  paper  is  expected  to  be  paid  promptly  when  it 
is  due;  that  this  stipulation  could  have  no  force  except  on 
the  maker's  default;  that  if  the  maker  kept  his  contract  by 
paying  his  note  at  maturity  no  element  of  imcertainty  en- 
tered into  the  contract,  and  that  the  notes  in  question  were 
negotiable  notwithstanding  the  stipulation.  Numerous  au- 
thorities from  this  and  other  states  are  there  cited,  holding 
in  various  forms  that  that  which  only  produces  uncertainty 
after  the  note  fails  to  be  paid  at  maturity  does  not  destroy  its 
negotiability.  Following  and  applying  the  rule  there  laid 
down,  we  conclude  that  in  this  suit  the  clause  above  stated 
does  not  destroy  the  negotiability  of  the  note. 

The  note  was  due  on  February  22,  1909.  The  suit  was 
begun  on  December  18,  1908.  The  first  summons  was  not 
served.  A  second  summons  was  issued  on  January  23,  1909, 
and  servied  on  March  10,  1909.  The  filing  of  tKe  praecipe 
and  the  issue  of  the  first  summons  were  the  commencement  of 
this  action  at  law.  C.  &  N.  W.  Ry  Co.  v.  Jenkins,  103  111. 
588 ;  Schroeder  v.  M.  &  M.  Ins.  Co.,  104  111.  71 ;  M.  M.  Ins. 
Co.  V.  Schallman,  188  111.  213;  1  Enc.  L.  &  P.  1082;  1 
Encyc.  of  PI.  &  Pr.  124.  Therefore  the  suit  was  begun  before 
the  maturity  of  the  note  by  its  face,  even  though  the  summons 
was  not  served  till  after  that  time.  In  an  ordinary  action  at 
law  a  plaintiff  cannot  recover  for  money  not  due  when  the 
suit  was  begun  and  that  defense  can  be  made  under  the  plea 
of  non  assumpsit,  unless  its  non-maturity  is  the  result  of  an 
agreement  extending  the  original  time  for  payment.  If  then 
this  was  an  ordinary  action  at  law,  and  if  the  question  is 
properly  preserved  for  review,  the  judgment  cannot  stand. 
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We  are  disposed  to  consider  this  defense  unavailable  here 
for  two  reasons :  First.  We  doubt  if  the  question  is  proper- 
ly preserved  for  review.  In  appellant's  special  demurrer,  af- 
ter craving  oyer  and  setting  out  the  instrument,  one  of  the 
groimds  of  the  demurrer  was  that  the  note  was  not  due  when 
the  suit  was  begun,  and  another  was  that  the  cause  of  action 
had  not  accrued  to  the  plaintiffs  when  the  suit  was  begun. 
That  demurrer  was  overruled.  If  appellant  had  abided  by  it 
the  question  would  have  been  thereby  preserved  for  review. 
But  appellant  thereafter  filed  a  plea  of  non  assumpsit  and 
thereby  waived  the  demurrer.  C.  &  A.  R.  E.  Co.  v.  Clausen, 
173  111.  100.  When  the  note  was  finally  offered  in  evidence 
no  such  objection  was  made  to  its  introduction.  The  only 
objection  contained  in  the  record  is  "the  general  objection, 
the  want  of  sufficient  proof."  That  objection  did  not  raise 
the  question  here  under  discussion,  but  in  effect  waived  the 
objection  that  it  appeared  from  the  face  of  the  note  that  it 
had  not  matured  when  the  suit  was  begun.  The  court  refused 
instruction  No.  5,  requested  by  appellant,  to  the  effect  that 
the  jury  must  find  the  issues  for  appellant  because  the  suit 
was  brought  before  the  note  sued  on  was  due  by  its  terms. 
The  refusal  was  excepted  to  and  was  made  one  of  the  grounds 
of  the  motion  for  a  new  trial.  We  doubt  if  this  question  could 
be  raised  for  the  first  time  on  the  trial  by  an  instruction,  be- 
cause if  this  objection  had  been  interposed  before  the  close 
of  the  evidence  it  may  be  that  proof  could  have  been  offered 
that  would  have  obviated  it.  It  may  be  that  appellees  could 
have  shown  that  appellant  had  agreed  to  waive  this  point.  It 
was  purely  technical  because  appellant  was  not  served  until 
after  the  maturity  of  the  note,  and  the  bringing  of  the  suit 
was  a  presentation  to  the  administrator  so  that  another  suit 
could  have  been  maintained  or  the  claim  could  still  have  been 
filed  against  the  estate,  and  the  record  shows  that  appellant 
had  one  or  more  witnesses  present  from  a  foreign  state,  so 
that  it  might  very  well  be  that  he  did  not  wish  to  raise  the 
point  at  the  trial,  but  was  willing  to  waive  it.  We  think, 
therefore,  that  this  point  should  have  been  raised  before  the 
evidence  was  closed.     Appellees  had  no  means  of  knowing 
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what  instructions  requested  by  the  appellant  the  court  re- 
fused and  very  likely  were  not  apprised  of  the  fact  that  such 
an  instruction  had  been  requested  till  after  verdict.  We 
think  that  where  an  objection  of  this  kind  is  capable  of  being 
removed  by  further  proof,  it  should  be  raised  before  the  close 
of  the  evidence.  Second.  Under  section  67  of  chapter  3  of 
the  .Revised  Statutes  relating  to  the  Administration  of 
Estates,  appellees  could  have  filed  and  secured  the  allowance 
of  this  claim  against  the  estate  in  the  county  court,  notwith- 
standing it  was  not  yet  due.  The  holder  of  a  claim  against 
an  estate  of  a  deceased  person  is  not  required  to  proceed  in 
the  county  court,  but  may  bring  an  original  suit  against  the 
executor  in  the  circuit  court.  This  is  because  the  jurisdiction 
of  the  circuit  court  is  conferred  by  the  Constitution  and  can- 
not be  withdrawn  or  limited  by  legislation.  This  was  held 
in  Darling  v.  McDonald,  101  111.  370 ;  Roberts  v.  Flatt,  142 
111.  485,  493 ;  Starrett  v.  Brosseau,  208  HI.  408,  412,  and 
in  a  number  of  cases  in  the  appellate  courts.  While  as  to 
summons  and  pleadings  this  has  the  form  of  an  ordinary  ac- 
tion at  law,  it  is  not  so  as  to  the  judgment  recovered.  It  is 
not  a  judgment  which  creates  a  lien  upon  real  estate  nor  can 
an  execution  be  had  and  personal  property  seized  thereunder. 
The  judgment  is  only  for  the  payment  of  certain  moneys  by 
the  administrator  in  due  course  of  administration  of  the 
estate  of  the  deceased.  While  the  form  used  by  the  circuit 
clerk  in  writing  the  order  of  the  court  may  slightly  differ  from 
that  used  by  the  county  clerk  on  the  allowance  of  claims,  the 
substance  and  the  effect  are  the  same.  A  suit  brought  against 
an  administrator  in  the  circuit  court  is  therefore  not  brought 
to  secure  an  ordinary  judgment  at  law,  but  it  is  brought  for 
the  same  purpose  for  which  a  claim  is  filed  in  the  county 
court,  namely,  to  secure  an  order  fixing  its  amount  and  re- 
quiring it  to  be  paid  in  due  course  of  administration.  If 
appellees  had  filed  this  note  as  a  claim  against  the  estate,  the 
defeated  party  could  have  appealed  from  the  county  court 
to  the  circuit  court  and  the  circuit  court  would  then  have  had 
I  jurisdiction  to  try  the  case  and  enter  the  same  judgment 

^  which  was  here  entered,  notwithstanding  that  when  the  claim 
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was  filed  in  the  county  court  the  note  had  not  matured.  By 
beginning  in  the  circuit  court  appellees  shortened  the  time 
when  a  final  decision  could  be  reached.  We  are  disposed  to 
hold  that  this  proceeding  to  procure  the  allowance  of  the 
claim  could  be  brought  in  the  circuit  court  before  the  ma- 
turity of  the  debt,  as  well  as  in  the  county  court ;  though  this 
conclusion  is  one  of  first  impression  only. 

Defendant  produced  as  a  witness  an  expert  in  handwriting, 
who  testified  that  for  many  years  he  had  devoted  himself  to 
the  study  of  handwriting  and  of  genuine  and  forged  sig- 
natures; that  no  person  can  write  his  signature  twice 
alike;  that  if  several  supposed  signatures  of  one  per- 
son exactly  coincide  in  width  and  height  and  the 
like,  and,  if,  when  superimposed  upon  each  other  be- 
fore a  strong  light,  such  signatures  exactly  coincide  in  ev- 
ery particular,  that  fact  is  practically  conclusive  proof  that 
they  have  been  traced  over  some  signature;  that  a  traced 
signature  is  written  more  firmly  and  slowly  than  a  signature 
written  in  the  ordinary  way;  that  he  had  examined  the  sig- 
nature "D.  C.  Miller"  to  the  note  in  suit  under  magnifying 
glasses  of  various  powers,  and  that  in  his  opinion  it  had  been 
made  by  tracing  over  some  other  signature.  It  had  inci- 
dentally appeared  in  appellees'  proofs  that  when  appellees 
purchased  the  note  in  suit  from  Harrison  Miller  they  bought 
another  note  at  the  same  time.  At  the  time  of  the  trial  there 
was  then  pending  in  the  same  court  another  suit  by  appellees 
against  appellant  and  another  on  a  note  for  $4,500,  purport- 
ing to  be  executed  by  D.  C.  Miller  and  La  Fayette  Miller, 
payable  to  the  order  of  Harrison  Miller  and  by  him  endorsed, 
and  this  note,  on  motion  of  the  defendant  in  that  suit,  had 
been  impounded.  Appellant  on  cross-examination  of  appel- 
lees' witnesses  had  them  identify  said  $4,500  note  as  the 
other  note  which  they  bought  from  Harrison  Miller  at  the 
same  time  they  bought  the  note  here  in  suit.  Appellant 
offered  that  note  in  evidence.  Appellant  also  offered  evidence 
tending  to  show  that  a  suit  had  been  brought  in  the  district 
court  of  Scott  county,  Iowa,  by  L.  C.  Miller  against  Ella 
Quinn,  executrix  of  the  estate  of  James  Quinn,  deceased,  up- 
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on  a  promissory  note  dated  at  Davenport,  Iowa,  September 
14,  1907,  for  the  sum  of  $15,000  with  interest  at  six  per  cent 
per  annum,  payable  semi-annually,  executed  by  James  Quinn 
and  payable  to  the  order  of  D.  C.  Miller  nine  months  after 
date,  bearing  upon  the  back  thereof  the  purported  endorse- 
ment of  D.  C.  Miller ;  that  in  said  trial  it  was  claimed  that 
the  purported  signature  of  D.  C.  Miller  on  the  back  of  the 
note  was  a  forgery  and  that  that  defense  was  sustained  in  that 
court ;  that  appellant  had  sought  leave  to  have  said  note  with- 
drawn from  the  files  of  that  court  for  use  in  this  trial  and 
that  such  leave  had  been  refused  because  that  case  was  pend- 
ing in  the  supreme  court  of  Iowa;  and  that  appellant  had 
procured  said  note  and  the  back  thereof  to  be  photographed 
correctly  and  of  its  natural  size.     Appellant  also  offered  to 
prove  that  a  witness  on  the  trial  of  that  case  in  the  Scott 
County  District  Court  testified  that  the  writing  filling  up  the 
face  of  that  note  was  in  the  hand  of  Harrison  Miller.    Ap- 
pellant offered  in  evidence  said  $4,500  note  and  said  photo- 
graph of  said  $15,000  note,  and  offered  to  prove  by  his  expert 
that  upon  careful  measurement  of  the  purported  signature 
of  D.  C.  Miller  on  the  face  of  the  $6,500  note,  upon  which 
this  suit  was  based,  and  of  the  $4,500  note  and  in  the  photo- 
graph of  the  back  of  the  $15,000  note,  the  various  dimensions 
of  said  three  signatures  exactly  agreed  in  every  particular, 
and  that  when  said  three  signatures  were  superimposed  on 
each  other  before  a  strong  light  they  exactly  coincided  in 
every  respect,  and  that  the  signatures  on  the  face  of  the 
$6,500  note  and  of  the  $4,500  note  were  exactly  the  same  dis- 
tance from  the  margin  of  the  printed  blanks  upon  which  they 
were  written,  and  that  these  facts  showed  that  said  three 
purported  signatures  of  D.  C.  Miller  were  tracings  from  the 
same  signature.    This  expert  was  entirely  unacquainted  with 
the  handwriting  of  D.  C.  Miller.    The  court  refused  to  admit 
this  evidence.     The  rule  is  very  firmly  settled  in  this  State 
that  the  genuineness  or  falsity  of  a  handwriting  or  signature 
cannot  be  proved  by  comparison  with  other  admittedly  gen- 
uine handwriting  or  signatures,  unless  said  other  handwrit- 
ing or  signatures  are  in  evidence  in  the  case  for  some  other 
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legitimate  purpose  or  at  least  are  among  the  files  of  the  case 
and  a  part  of  the  record.  Among  the  cases  establishing  and 
illustrating  this  rule  are  Pate  v.  People,  3  Gilm.  644,  660 ; 
Jumpertz  v.  People,  21  111.  374,  407;  Kernin  v.  Hill,  37 
111.  209 ;  Putman  v.  Wadley,  40  111.  346 ;  Brobston  v.  Cahill, 
64  111.  356;  Melvin  v.  Hodges,  71  111.  422 ;  Massey  v.  Farm- 
ers' Nat.  Bank,  104  111.  327 ;  Bevan  v.  Atlanta  Nat  Bank, 
142  111.  302;  Riggs  v.  Powell,  142  111.  453;  and  Himrod 
V.  Gilman,  147  111.  293.  While  what  appellant  here  pro- 
posed was  not  the  usual  comparison  of  hand  writing  proposed 
upon  such  a  trial,  yet  it  is  evident  that  what  appellant  offered 
was  merely  a. comparison  of  the  signature  to  the  note  in 
question  with  signatures  to  other  instruments  purporting  to 
be  by  the  same  party.  Appellant  has  made  a  strong  argu- 
ment that  in  a  case  of  this  particular  kind,  where  it  is  al- 
leged that  the  signature  in  issue  exactly  resembles  the 
genuine  signature  of  the  party  because  it  has  been  produced 
by  tracing  over  a  genuine  signature,  and  the  other  signatures 
are  presented  for  the  purpose,  not  of  showing  that  they  are 
genuine  but  that  they  also  had  been  produced  by  the  same 
fraudulent  means,  the  rule  in  this  State  should  be  re- 
laxed and  such  testimony  should  be  received.  While  recog- 
nizing that  there  is  much  force  in  appellant's  argument  on 
this  subject  we  do  not  feel  at  liberty  to  set  aside  a  rule  so 
thoroughly  established  and  so  long  prevailing.  We  are  of 
opinion  that  if  any  change  or  modification  or  enlargement  of 
the  rule  ought  to  be  made,  such  change  cannot  reasonably 
be  asked  of  this  court.  We  deem  it  our  duty  to  follow  the 
rule  as  we  find  it. 

There  was  proof  that  the  deceased  left  eight  or  nine  heirs 
at  law.  Among  these  were  Loren  B.  Miller,  who  became  his 
administrator,  and  Clark  Miller.  There  was  evidence  of 
an  interview  by  one  of  appellees  with  Loren  B.  Miller  and 
Clark  Miller  when  they  were  negotiating  for  the  purchase  of 
these  notes,  and  that  said  appellee  showed  the  notes  to  said 
sons  and  asked  them  if  the  notes  were  all  right  and  that  they 
made  no  reply.  It  is  argued  that  this  evidence  was  incompe- 
tent as  these  heirs  could  not  bind  the  estate  nor  their  co-heirs 
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at  law.  There  was  no  proof  that  Loren  B.  Miller  had  at 
that  time  been  appointed  administrator,  so  that  the  question 
whether  an  administrator  could  bind  an  estate  by  his  ad- 
missions or  silence  is  not  presented  for  decision.  We  are 
clear  that  as  they  were  not  the  only  heirs  at  law  their  con- 
duct did  not  bind  the  estate  and  that  the  evidence  was 
incompetent.  But  appellant  did  not  object  thereto.  He 
did  afterwards  offer  instructions  to  the  effect  that  this  con- 
duct should  not  prejudice  the  appellant's  rights.  The  court 
refused  these  instructions.  We  are  of  the  opinion  that  at 
least  two  of  them  should  have  been  given,  but  we  conclude 
that  appellant  was  not  harmed  by  their  refusal  because  no 
other  verdict  than  the  one  rendered  could  reasonably  have 
been  returned.  Numerous  witnesses  identified  the  signature 
to  the  note*  as  the  genuine  signature  of  D.  C.  Miller.  No  one 
testified  that  it  was  not  We  are  of  opinion  that  the  testi- 
mony of  the  expert  that  it  was  his  opinion  that  this  signaure 
had  not  been  written  in  the  ordinary  way,  but  had  been 
traced,  was  not  sufficient  alone  to  overcome  the  testimony  of 
the  witnesses,  some  of  them  very  familiar  with,  the  signature 
of  D.  C.  Miller,  who  recognized  this  as  his  genuine  signature. 
Indeed,  it  is  evident  that  the  expert  was  really  testifying  from 
a  comparison  of  this  vnth  the  other  signatures  which  were  not 
in  evidence.  The  proof  warranted  no  other  verdict  than 
that  rendered,  and  therefore  the  refusal  of  the  instructions 
in  question  did  not  harm  appellant.  The  court  gave  an 
instruction  requested  by  appellant  to  the  effect  that  appellees 
must  prove  by  a  preponderance  of  the  evidence  that  the  note 
sued  upon  was  executed  by  D.  C.  Miller,  but  refused  an 
instruction  requested  by  appellant  that  that  meant  not  only 
that  D.  C.  Miller  signed  the  note,  but  also  that  he  delivered 
it  to  Harrison  Miller,  and  unless  they  believed  from  a  pre- 
ponderance of  the  evidence  that  D.  0.  Miller  not  only  signed 
the  note  but  also  delivered  it  to  Harrison  Miller,  they  shoiild 
find  for  appellant.  The  proof  showed  Harrison  Miller  in 
possession  of  the  note,  and  that  he  sold,  endorsed  and  de- 
livered it  to  appellees.  This  proof  prima  facie  established 
delivery  of  the  note  to  Harrison  Miller.    Hunter  v,  Harris, 
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131  111.  482.  There  was  no  proof  to  the  contrary.  The  jury 
could  not  do  otherwise  under  the  proof  than  find  that  the 
note  had  been  delivered,  and  therefore  no  harm  was  done 
appellant  by  the  refusal  of  said  instruction.  The  court  re- 
fused instruction  No.  1,  requested  by  appellant,  to  the  effect 
that  if  either  party  had  failed  to  produce  evidence  which 
was  competent  and  could  have  been  obtained,  they  might 
consider  that  circumstance  with  the  other  evidence  in  the 
case.  This  instruction  left  it  to  the  jury  to  determine  what 
evidence  was  competent,  and  was  therefore  properly  refused. 
But  the  purpose  of  the  instruction  seems  to  have  been  to 
authorize  the  jury  to  draw  an  unfavorable  inference  against 
appellees  because  they  failed  to  call  Harrison  Miller  as  a 
witness.  There  was  no  proof  where  Harrison  Miller  was 
nor  that  appellees  could  have  produced  him.  The  endorse- 
ment by  Harrison  Miller  on  the  back  of  this  note  made  him 
a  guarantor  of  the  genuineness  of  the  signature  of  D.  C. 
Miller.  He  therefore  was  not  a  competent  witness  against 
the  estate  of  D.  C.  Miller  to  establish  the  signature  to  the 
note.  Appellees  therefore  were  not  lawfully  subject  to  any 
unfavorable  inference  because  they  failed  to  call  him. 
.  The  judgment  is  therefore  affirmed. 

Affirmed. 


George  B.  Stitzel  et  al..  Appellees,  v.  Loren  B.  Miller, 

Adm'r.,  Appellant. 

GeiL  No.  5328* 

1.  Kbgotiablb  HTSTBUKEin'S — 9eot%on8  2  and  S  of  Aei  of  1S95  cof^ 
strued.  Held,  that  these  statutory  provisions  do  not  authorize  a  joint 
suit  against  a  living  person  liable  upon  a  note  and  against  the  admin- 
istrator of  a  deceased  person  who  is  likewise  liable  thereon,  for  the 
reason  that  the  statute  intends  but  one  judgment  if  all  should  defend 
and  be  defeated;  and  a  single  judgment  could  not  be  rendered  in  such 
a  case* 

2.  Flbadino— ioAen  motion  in  arrest  should  he  sustained.  If  a  mis- 
joinder of  defendants  appears  upon  the  face  of  a  declaration,  a  motion 
in  arrest  should  be  sustained. 

Vou  cLvn.— 26, 
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3.  Appeals  and  ebbors — when  ruling  upon  motion  in  arrest  not  pre- 
served. Unless  error  is  sBsigned  thereon,  a  ruling  upon  a  motion  in 
arrest  is  not  preserved  for  review. 

4.  Evidence — when  proof  of  conviction  of  infamous  crime  not  com- 
petent. It  is  only  as  impeaching  testimony  that  proof  of  conviction  of 
an  infamous  crime  is  competent. 

6.  Evidence — what  incompetent  upon  question  of  genuineness  of  sig- 
nature. Proof  of  the  financial  responsibility  of  the  plaintiff  and  of  the 
financial  responsibility  of  the  maker  of  a  note  claimed  to  be  a  forgery 
are  alike  incompetent  upon  such  question. 

6.  Evidence — when  admission  of  heir  not  binding  upon  co-heirs.  The 
silence  or  admission  of  one  heir  at  law  is  not  competent  to  bind  his 
co-heirs  even  though  he  be  the  administrator  of  the  estate  in  question, 
no  express  agency  being  shown. 

7.  Instbuctions — when  modification  as  to  duty  of  jury  if  the  evi- 
dence is  evenly  halanced^  erroneous.  In  an  action  upon  a  promissory 
note,  the  defense  being  that  the  note  was  a  forgery,  it  is  error  to  in- 
struct the  jury  that  if  they  find  the  evidence  to  be  evenly  balanced  the 
verdict  might  be  for  the  defendant.  The  defendant  having  filed  with  his 
plea  of  general  issue  an  affidavit  denying  execution,  the  burden  of  proof 
was  upon  the  plaintiff  to  establish  such  execution,  and  the  instruction 
should  have  been,  if  the  jury  found  the  evidence  evenly  balanced  their 
verdict  should  be  for  the  defendant. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon. 
R.  S.  Fabband,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1910.    Reversed  and  remanded.    Opinion  filed  October  18^  1910. 

* 

Tbusdell,  Smith  &  Leech,  for  appellants. 
H.  A.  Brooks,  for  appellees. 

Me.  Justice  Dibell  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  on  December  18,  1908,  in  the 
circuit  court  of  Lee  county  by  George  B.  Stitzel  and  C.  C. 
Brooks,  the  appellees,  against  Loren  B.  Miller,  administrator 
of  the  estate  of  D.  C.  Miller,  deceased,  the  appellant,  and 
La  Fayette  Miller,  upon  a  promissory  note  for  the  sum  of 
$4,500  with  interest  at  the  rate  of  six  per  cent  per  annum, 
dated  February  22,  1908,  payable  six  months  after  date  to 
the  order  of  Harrison  Miller,  purporting  to  be  executed  by 
La  Fayette  Miller  and  D.  C.  Miller,  and  indorsed  in  blank 
by  Harrison  Miller  and  by  him  sold  and  delivered  to  ap- 
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pellees.  With  the  exception  of  La  Fayette  Miller,  the 
parties  are  the  same  as  in  Gen.  No.  5,327,  Stitzel  v.  Miller, 
ante,  p.  390,  and  the  note  is  upon  the  same  printed  blank  as 
the  note  in  that  case,  and  this  is  the  note  for  $4,500  referred 
to  in  our  opinion  in  that  case.  LaFayette  Miller  was  de- 
faulted. The  administrator  filed  a  like  demurrer,  which  was 
overruled,  and  a  like  plea  with  an  aflSdavit  denying  the  exe- 
cution of  the  note  by  D.  C.  Miller.  There  was  a  trial  as 
between  appellees  and  appellant  and  a  verdict  for  appellees 
in  the  sum  of  $4,953.  Motions  by  appellant  for  a  new  trial 
and  in  arrest  of  judgment  were  denied.  Two  judgments  were 
entered  for  the  same  amount,  one  against  La  Fayette  Miller 
with  execution,  and  one  against  the  appellant  to  be  paid 
in  due  course  of  administration.  The  questions  as  to  the 
negotiability  of  the  instrument,  and  as  to  the  admissibility 
of  evidence  as  to  the  genuineness  of  the  signature  of  D.  C. 
Miller  by  comparison  with  other  instruments,  are  substan- 
tially the  same  as  in  Gen.  No.  5,327  and  we  refer  to  that 
opinion  for  the  decision  of  those  questions. 

At  common  law  one  suit  could  not  be  maintained  against 
a  living  maker  and  the  administrator  of  a  deceased  maker 
of  a  promissory  note,  because  a  single  judgment  could  not 
be  entered  against  them,  as  the  judgment  against  the  living 
maker  must  award  execution  and  be  absolute,  while  the 
judgment  against  the  administrafbr  could  only  be  for  pay- 
ment in  diie  course  of  administration  v^ith  the  other  credit- 
ors of  the  deceased  maker.  If  this  judgment  can  be  sustained 
it  must  be  under  sections  2  and  3  of  the  Act  of  1895,  amend- 
ing section  7  of  the  Act  of  1874  in  regard  to  Negotiable  In- 
struments. That  statute  provides  that  persons  severally  liable 
upon  promissory  notes  may  be  included  in  the  same  suit  at 
the  option  of  the  plaintiff,  and  section  3  provides  that,  on 
default  of  one  such  defendant,  judgment  may  be  entered 
against  him  and  the  suit  shall  thereby  be  severed,  and  shall 
proceed  against  the  remaining  defendant  or  defendants  as 
if  commenced  against  him  or  them  only,  and  another  judg- 
ment may  be  entered  against  him  or  them.  Section  3  of 
said  Act  was  intended  to  permit  one  suit  against  all  parties 
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liable  upon  a  promissory  note,  though  the  grounds  of  their 
liability  might  be  unlike,  as,  against  the  maker  upon  the  con- 
tract contained  upon  the  face  of  the  note,  against  a  guarantor 
upon  his  contract  of  guaranty  written  upon  the  back  of  the 
note,  and  against  the  several  indorsers  upon  the  contracts 
written  by  them  or  by  the  law  over  their  several  signatures 
upon  the  back  of  the  note.  We  are  of  opinion,  however, 
that  that  section  cannot  fairly  be  construed  to  authorize 
such  a  suit  jointly  against  those  who  could  not  be  included  in 
one  judgment  if  all  should  defend  and  be  defeated.  We  do 
not  think  it  was  intended  that  such  a  joint  suit  could  be  main- 
tained against  a  living  person  so  liable  on  the  note  and  against 
the  administrator  of  a  deceased  person,  who  was  liable  on  the 
note,  for  the  reason  that  the  statute  intends  but  one  judgment 
if  all  should  defend  and  be  defeated;  and  a  single  judgment 
could  not  be  rendered  in  such  a  case.  Moreover,  it  would  not 
be  practicable  to  try  the  issues  in  such  a  case  together,  for 
the  plaintiff  would  be  a  competent  vntness  against  the  living 
signer  but  not  against  the  administrator  of  the  deceased 
signer.  True,  in  the  case  before  us,  the  living  maker  was 
defaulted,  and  the  plaintiff  could  have  had  a  judgment 
against  him  and  could  thereby  have  severed  the  action,  though 
he  did  not  do  so.  Tet  the  living  maker  might  have  defended, 
and  then  the  suit  could  not  have  been  maintained.  The  right 
to  bring  such  suit  against  an  administrator  and  a  living 
signer  jointly  cannot  be  made  to  depend  upon  the  subse- 
quent action  of  the  several  defendants  in  defending  or 
failing  to  defend.  Therefore  we  conclude  that  this  case  is 
not  sustainable  under  said  section  3.  No  one  appealed  from 
the  judgment  against  Harrison  Miller,  and  no  assignment  of 
error  questions  it,  and  its  validity  is  not  before  us;  but 
we  hold  that  the  judgment  against  the  administrator  cannot 
stand,  because  rendered  in  a  suit  not  authorized  by  the 
statute.  "If  too  many  persons  be  made  defendants,  and  the 
objection  appear  on  the  pleadings,  either  of  the  defendants 
may  demur,  move  in  arrest  of  judgment,  or  support  a  writ 
of  error."  1  Chitty  PI.  44.  This  misjoinder  of  defendants 
appeared  upon  the  face  of  the  declaration.    Appellant  moved 
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in  arrest  of  judgment,  that  motion  was  denied  and  he  ex- 
cepted, but  he  has  not  assigned  for  error  that  action  of  the 
court.  It  is  doubtful  whetiber  that  defect  can  be  presented 
under  the  assignment  that  the  court  erred  in  rendering  judg- 
ment. But  as  the  judgment  must  be  reversed  for  other 
reasons  we  deemed  it  our  duty  to  discuss  this  question  for  the 
benefit  of  the  parties  upon  another  trial. 

Appellant  contends  that  the  court  erred  in  refusing  to  per- 
mit him  to  prove  that  La  Fayette  Miller  had  been  convicted 
of  grand  larceny.  He  was  not  a  witness  and  it  is  only  as 
impeaching  testimony  that  the  proposed  evidence  could  be 
competent.  It  is  contended  that  the  court  erred  in  refusing 
to  permit  appellant  to  prove  the  financial  responsibility  of 
La  Fayette  Miller  and  D.  C.  Miller  respectively.  As  to  La 
Fayette  Miller,  the  only  question  asked  was  whether,  at  the 
time  of  the  trial,  he  was  a  man  of  any  financial  responsi- 
bility, and  it  is  manifest  that  that  inquiry  was  improper. 
As  to  D.  C.  Miller,  the  offer  was  to  prove  that  at  the  time 
of  his  death  and  prior  to  the  date  of  the  note  sued  on,  he 
owned  $36,000  worth  of  unencumbered  real  estate  in  Lee 
county.  We  fail  to  see  how  that  would  tend  to  show  that  his 
signature  to  this  note  for  $4,500  was  a  forgery.  Men  may 
own  much  real  estate  and  yet  find  it  necessary  to  give  promis- 
sory notes;  and,  indeed,  it  incidentally  appeared  in  this 
case  that  D.  C.  Miller  had  frequently  given  promissory  notes. 
Appellant  offered  to  prove  that,  as  administrator,  he  obtained 
a  judgment  by  confession  against  Harrison  Miller  upon  a 
note  dated  one  day  prior  to  the  date  of  the  note  in  suit,  which 
was  payable  to  the  order  of  D.  C.  Miller  one  year  after  date 
and  which  was  for  the  sum  of  $560  and  interest,  and  offered 
in  evidence  a  bill  in  equity  filed  by  appellant  against  Harri- 
son Miller  and  his  wife  to  set  aside  an  alleged  fraudulent 
conveyance  made  by  Harrison  Miller  to  his  vnfe,  and  also 
offered  in  evidence  the  answer  of  Harrison  Miller  and  his 
wife  to  that  bill.  We  are  of  opinion  that  the  court  properly 
sustained  objections  to  this  proposed  proof  as  well  as  to 
an  offer  to  prove  certain  things  that  Harrison  Miller  had 
said  concerning  said  last  mentioned  note  and  his  financial 
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relations  with  his  uncle,  D,  C.  Miller.  None  of  this  was 
competent  against  appellees,  who  purchased  the  note  in 
suit  long  before  maturity  for  value  and  were  not  claimed 
to  have  had  any  prior  notice  of  these  matters. 

Appellees  introduced  in  evidence  the  same  testimony  as 
in  Gen.  No.  5,327  of  a  conversation  with  Loren  B,  Miller 
and  his  brother,  Clark  C.  Miller,  concerning  this  note  at  a 
time  when  the  note  was  present,  and  of  the  silence  of  said 
Loren  B.  Miller  and  Clark  C.  Miller  when  asked  if  the  note 
was  all  right.  The  present  record  shows  that  Loren  B.  Miller 
was  at  that  time  administrator,  a  fact  not  shown  in  the 
other  suit  Regardless  of  the  question  whether  evidence  of 
the  language  or  conduct  of  the  administrator  was  competent, 
it  is  clear  that  nothing  said  or  done  or  omitted  to  be  done  by 
Clark  C.  Miller,  one  of  the  eight  or  nine  heirs  at  law  of  D.  C. 
Miller,  deceased,  could  bind  or  prejudice  the  estate  in  any 
way.  Instruction  No.  9,  requested  by  appellant  and  refused, 
was  confined  to  Clark  C.  Miller  and  by  it  the  court  was  re- 
quested to  charge  the  jury  that  the  failure  of  Clark  C. 
Miller  to  answer  the  question  should  not  influence  their 
verdict.  In  our  opinion  it  was  error  to  refuse  this  instruction. 
Appellant  requested  the  court  to  instruct  the  jury  that  if 
the  evidence  on  the  question  whether  the  note  was  executed 
by  D.  C.  Miller  was  evenly  balanced  or  preponderated  in 
favor  of  the  administrator,  "Then  you  should  find  the  issues 
for  the  defendant,  Loren  B.  Miller,  administrator."  The 
court  expunged  the  word  "should"  and  inserted  the  word 
"may,"  so  that  it  read  "then  you  may  find  the  issues  for  the 
defendant,  Loren  B.  Miller,  administrator,"  and  gave  the  in- 
struction in  that  form.  The  aflBdavit  filed  by  the  adminis- 
trator with  his  plea  of  the  general  issue  placed  upon  appel- 
lees the  burden  of  proving  the  execution  of  this  note.  Ap- 
pellant was  entitled  to  an  instruction  that  if  the  evidence  was 
evenly  balanced  upon  that  subject,  then  it  was  the  duty  of 
the  jury  to  find  the  issue  for  the  administrator.  The  in- 
struction as  requested  contained  that  direction.  The  court 
struck  out  the  mandatory  word  and  inserted  another  which 
in  its  literal  meaning  only  said  that  in  the  case  stated  the 
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jury  were  at  liberty  to  find  the  issues  for  the  administrator. 
No  instruction  was  given  which  took  the  place  of  this  or 
which  directed  the  jury  to  find  a  verdict  for  the  administra- 
tor if  the  evidence  as  to  the  execution  of  the  note  by  D.  0. 
Miller  was  evenly  balanced.  Indeed,  this  error  was  some- 
what emphasized  by  the  instruction  given  by  the  court  of 
its  own  motion  as  to  the  form  of  a  verdict  for  the  adminis- 
trator. It  began^  "If  you  find  that  the  signature  on  the 
note  in  question  is  not  the  genuine  signature  of  D.  C.  Miller, 
then  the  form  of  your  verdict  may  be,"  etc  It  did  not  tell 
the  jury  what  the  form  of  their  verdict  should  be  if  they 
found  the  evidence  evenly  balanced  on  the  question  whether 
the  signature  was  or  was  not  the  genuine  signature  of 
D.  C.  Miller.  Under  some  conditions  of  proof  .this  error 
in  modifiying  appellant's  instruction  might  not  justify  a 
reversal,  but  here  not  only  did  the  expert  testify  that  from 
many  examinations  of  the  signature  of  D.  C.  Miller  to  this 
note  under  glasses  of  different  magnifying  powers  he  con- 
cluded that  it  was  made  by  a  tracing  over  some  other  sig- 
nature, but  also  one  of  appellees'  witnesses,  called  to  prove 
the  signature  of  D.  C.  Miller  to  this  note,  testified  that  in 
his  opinion  it  was  not  the  signature  of  D.  C.  Miller.  Some 
other  of  appellees'  witnesses  were  not  very  positive  in  identi- 
fying the  signature.  In  this  state  of  the  evidence  we  are  of 
opinion  that  it  was  important  to  appellant  to  have  the  in- 
struction above  mentioned  given  without  modification  and 
to  have  the  jury  thereby  told  that  if  the  evidence  was  even- 
ly balanced  upon  the  question  whether  the  note  in  suit  was 
executed  by  D.  C.  Miller,  then  they  should  find  the  issues 
for  the  administrator. 

For  these  errors  the  judgment  is  reversed  and  the  cause 
remanded* 

Reversed  and  remanded. 
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The  First  National  Bank  of  Chadwick,  IlL,  Appellee,  ▼« 

Daniel  S.  Mackey,  Appellant. 

Gen.  No.  5330. 

1.  AiOENDMENTB  A.ND  JEOFAILS — tohen  amendmenia  to  fnll  of  exoep- 
iion8  not  siricken.  In  the  absence  of  a  bill  of  exceptions  to  support 
the  contention  that  the  amendments  of  a  bill  of  exceptions  were  not 
predicated  upon  a  memorial,  the  presumption  of  regularity  will  be 
indulged  in  favor  of  the  amendments  made. 

2.  Evidence — when  custom  not  competent,  A  custom  is  not  compe- 
tent unless  shown  to  have  been  known  to  the  party  sought  to  be  charged 
thereby. 

3.  Negotiable  htstbuments — aectiona  SO  and  71  oon^trued.  It  is  not 
the  meaning  of  such  sections  of  the  Negotiable  Instrument  Act  that 
a  check  may  be  sent  for  collection  in  a  roundabout  way  through  many 
banks,  and  that  the  reasonable  time  for  its  presentment  begins  after 
the  last  time  it  is  sent  on  for  collection. 

4.  Negotiablb  instbumbnts — when  endorser  discharged  for  failure 
of  presentment  unthin  reasonable  time.  Irrespective  of  actual  damage, 
an  endorser  is  discharged  by  the  omission  to  present  a  check  for  pay- 
ment within  a  reasonable  time. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Carroll  county;  the 
Hon.  R.  8.  Fabband,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1910.    Reversed.    Opinion  filed  October  18, 1910. 

HsNBY  Maokey  and  A.  F.  Wingebt,  for  appellant 
FkANKLiN  J.  Stranskt,  for  appellee. 

Me.  Justice  Dibell  delivered  the  opinion  of  the  court 
This  is  a  suit  by  the  First  National  Bank  of  Chadwick, 
Illinois,  as  indorsee,  against  Daniel  S.  Mackey,  the  indorser 
of  a  check  for  $520.  Plaintiff  recovered  and  defendant 
appeals*  Appellee  filed,  by  leave  of  court,  an  additional 
record  containing  amendments  to  the  bill  of  exceptions, 
striking  out  certain  words  in  certain  exceptions.  Appellant 
moved  to  strike  this  additional  record  from  the  files,  and 
that  motion  was  taken  with  the  case.  The  main  ground  of 
the  motion  was  that  there  was  nothing  in  the  court  below  to 
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amend  by.  Appellant  did  not  take  a  bill  of  exceptions  con- 
taining the  proceedings  and  proof  of  the  making  of  the 
amendment  In  the  absence  of  a  bill  of  exceptions,  we  must 
presume  that  the  court  below  did  have  before  it  that  by  which 
to  amend.  The  presumption  is  in  favor  of  the  regularity  of 
the  amendment.  The  amendment  was  made  in  term  time 
on  due  notice.  .  The  motion  to  strike  the  amended  record 
from  the  files  is  therefore  denied. 

There  were  some  disputed  questions  of  fact  at  the  trial, 
but  the  most  important  facts  were  not  disputed.  Appellant 
was  a  farmer,  living  three  and  one  half  miles  from  the  village 
of  Chadwick.  J.  E.  Smith  was  a  horse  buyer.  Smith  had 
been  accustomed  for  a  long  time  to  do  his  business  through 
the  appellee  bank.  Appellant  was  accustomed  to  do  his 
financial  business  through  the  First  National  Bank  of  Mt. 
Carroll,  in  the  same  county.  Appellant  had  a  team  of  horses 
for  sale  at  $520  which  Smith  wished  to  buy.  On  the  morn- 
ing of  May  21,  1909,  appellant  called  up  an  oflScer  of  the 
appellee  bank  and  had  a  conversation  with  him  by  tele- 
phone upon  the  question  whether  these  horses  would  be  paid  j^ 
for,  about  which  conversation  there  is  a  dispute.  Appellant ' 
then  sent  the  team  to  Chadwick  by  his  nephew,  Jesse 
Mackey,  with  directions  to  bring  home  the  money  for  the 
horses.  Jesse  delivered  the  horses  to  Smith  and  Smith  gave 
him  therefor  the  check  here  in  question  for  $520,  drawn  on 
the  Exchange  National  Bank  of  Polo,  Illinois,  a  village 
twenty  miles  east  of  Chadwick  on  the  Chicago,  Burlingjton 
&  Quincy  Railroad.  It  was  payable  to  appellant  or  bearer. 
Jesse  took  it  to  the  appellee  bank,  indorsed  the  name  of  his 
unde  on  the  back,  and  received  therefor  a  certificate  of  de- 
posit payable  to  the  order  of  his. uncle,  and  took  it  home 
and  gave  it  to  his  uncle,  and  his  uncle  soon  thereafter  de- 
posited it  in  the  First  National  Bank  of  Mt.  Carroll,  and 
it  was  afterwards  presented  to  and  paid  by  appellee,  o 
May  25. 

Appellee  received  the  check  on  Friday,  May  21,  1909, 
between  2 :30  and  3 :00  o'clock  in  the  afternoon.  According 
to  the  proof,  there  was  but  one  mail  going  east  from  Chad- 
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wick  each  day  and  that  went  about  five  o'clock  p.  m.  on  the 
Chicago,  Burlington  &  Quincy  Railroad,  and  the  mail  was 
closed  about  twenty  minutes  before  five  o'clock.  Appellee 
did  not  send  the  check  away  for  collection  that  day,  but  at 
five  o'clock  p.  M.  of  Saturday,  May  22,  it  sent  the  check 
to  the  Com  Exchange  iN'ational  Bank  of  Chicago,  its  Chicago 
correspondent.  That  bank  received  the  check  on  the  morn- 
ing of  Monday,  May  24.  There  were  in  Polo  two  banks, 
the  Exchamge  iN'ational  Bank,  on  which  this  check  was 
drawn,  and  Barber  Brothers  &  Company  of  Polo.  Between 
five  and  six  o'clock  p.  m.  of  Monday,  May  24,  the  Com  Ex- 
change Bank  sent  the  check  to  Barber  Brothers  Bank,  and 
on  Tuesday,  May  25,  the  latter  bank  presented  the  check 
for  payment  to  the  Exchange  ]^ational  Bank  of  Polo  and 
payment  was  refused.  Barber  Brothers  Bank  then  placed  the 
check  in  the  hands  of  a  notary,  who  duly  demanded  payment, 
protested  it,  and  mailed  notice  thereof  to  each  party  in  in- 
terest. Appellant  received  the  notice  on  May  26,  and  that 
was  the  first  knowledge  or  notice  he  had  that  Jesse  did  not 
obtain  the  cash  for  the  horses  and  that  he  took  a  check  in- 
stead. The  horses  by  this  time  were  beyond  appellant's 
reach.  Appellant  denies  the  authority  of  Jesse  to  take  a 
check  for  the  horses  and  to  indorse  it  in  appellant's  name, 
and  claims  an  estoppel  against  the  appellee  bank  by  reason 
of  what  its  oflScer  said  to  him  over  the  telephone  before  he 
sent  the  horses  to  town  that  morning.  He  also  contends  that 
there  were  many  errors  in  the  rulings  of  the  court  upon  the 
evidence  and  the  instructions.  We  deem  it  necessary  to 
consider  but  one  of  the  many  questions  raised. 

Polo  was  twenty  miles  east  of  Chadwick,  on  the  same 
line  of  railway.  Barber  Brothers  Bank  was  proved  to  be  a 
responsible  institution.  If  appellee  had  remitted  the  check 
to  that  bank  on  Friday,  May  21,  it  would  have  reached  Polo 
about  5:30  p.  m,  and  would  have  been  received  by  Barber 
Brothers  Bank  either  that  night  or  the  first  thing  the  next 
morning,  and  would  have  been  immediately  presented  for 
payment.  As  the  law  was  prior  to  the  time  when  the  Ne- 
gotiable Instrument  Law  of  1907  went  into  effect,  we  think 
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it  clear  that  the  delay  in  sending  the  check  from  Chadwick 
and  the  sending  of  it  by  the  circuitous  route  described,  so 
that  it  did  not  reach  Polo  till  the  following  Tuesday,  would 
constitute  such  negligence  as  would  release  the  indorser. 
Section  192  of  that  Act  enacts  that  in  determining  what  is  a 
reasonable  time,  regard  is  to  be  had  to  the  nature  of  the  in- 
strument, the  usage  of  the  business  with  respect,  to  such  in- 
strument, and  the  facts  of  the  particular  case.  Appellee  in- 
troduced evidence  tending  to  show  that  it  was  the  general 
usage  among-  banks  not  to  send  country  checks  to  the  town 
where  they  are  payable,  but  to  send  them  to  the  correspond- 
ent of  the  bank  in  some  commercial  center,  and  that,  when 
appellee  received  the  check  drawn  on  a  place  between  Chad- 
wick and  Chicago,  it  sent  the  check  to  the  Com  Exchange 
Bank  of  Chicago,  regardless  of  the  fact  that  there  was  a 
reputable  bank  at  the  place  where  it  was  payable,  and  that 
the  sole  reason  for  doing  this  was  to  save  expense,  as  ex- 
change was  frequently  charged  where  the  check  was  sent  to 
another  bank  in  the  same  town  where  it  was  payable.  Coim- 
flel  have  argued  at  great  length  the  question  whether  such 
a  custom  is  within  the  meaning  of  section  192  of  the  "Ne- 
gotiable  Instrument  Law,  and  whether  proof  thereof  could 
be  received  without  pleading  the  custom.  We  deem  it 
unnecessary  to  decide  those  questions.  Appellee  received 
this  check  about  two  thirty  or  three  o'clock  p.  m.  of  Friday 
May  21,  and  not  later  than  three  o'clock.  It  was  ac- 
customed to  close  its  bank  at  4  or  4 :30  p.  m.  It  knew  that 
the  only  mail  east  for  twenty-six  hours  went  about  five 
o'clock  p.  M.  and  that  it  closed  about  twenty  minutes  before 
five  o'clock.  No  reason  is  seen  why,  if  appellee  intended  to 
Bend  this  check  by  this  circuitous  route,  it  was  not  required 
to  send  it  by  that  mail.  Appellee  explains  it  in  this  way. 
Its  officer  testified  that  at  their  bank  the  checks  for  col- 
lection were  made  up  from  two  to  three  o'clock  and  if  their 
remittance  of  checks  had  already  been  made  up  and  sent  out 
before  a  check  was  received  they  would  hold  it  till  they  made 
up  a  remittance  again.  He  did  not  testify  that  this  check 
was    received    after    the    remittance    had    been    made    up 
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nor  that  he  had  any  recollection  on  the  subject.  It  may  be 
that  it  was  done  to  accommodate  Smith,  who  had  been  their 
customer  for  ten  or  twelve  years,  and  to  give  him  a  little 
more  time  to  meet  the  check.  In  our  view  of  the  case,  if 
appellee  designed  to  avail  itself  of  this  usage  to  send  the 
check  by  a  circuitous  route,  requiring  several  days  to  reach 
a  point  twenty  miles  away  on  a  connecting  railway,  ordi- 
nary diligence  required  that  it  be  sent  out  by  the  first 
mail.  If  there  was  any  usage  in  appellee  bank  to  hold  a 
check  back  for  twenty-six  hours,  that  usage  was  neither 
known  to  appellant,  nor  binding  on  him.  We  are  of  opinion 
that,  notwithstanding  the  Negotiable  Instrument  Act  of 
1907,  this  case  is  practically  governed  by  Travers  v.  T.  M. 
Sinclair  &  Co.,  122  111.  App.  203.  Appellee  lays  some 
stress  on  the  word  "negotiation,"  as  used  in  sections  71  and 
30  of  said  Act.  The  oflSicer  of  appellee  testified  that  appellee 
sent  this  check  to  the  Com  Exchange  Bank  for  collection.  A 
clerk  of  the  Corn  Exchange  Bank  testified  that  it  received 
the  check  for  collection ;  that,  while  it  called  it  a  cash  item, 
yet  it  was  only  cash  in  case  it  was  paid,  and  that  the  Com 
Exchange  Bank  sent  the  check  to  Barber  Brothers  Bank  for 
collection.  We  think  it  cannot  be  the  meaning  of  the 
sections  of  the  Act  referred  to  that  a  check  may  be  sent  for 
collection  in  a  roundabout  way,  through  many  banks,  and 
that  the  reasonable  time  for  its  presentment  begins  after  the 
last  time  it  is  sent  on  for  collection. 

No  one  proved  whether,  if  the  check  had  been  presented 
within  a  reasonable  time,  the  funds  were  there  on  hand  with 
which  to  pay  it.  Such  proof  would  be  material  if  the  suit 
were  against  the  maker  of  the  check,  but  it  was  decided  in 
Travers  v.  T.  M.  Sinclair  &  Co.,  supra,  that  in  America,  the 
indorser  is  discharged  by  the  omission  to  present  the  check 
within  a  reasonable  time,  irrespective  of  actual  damage. 

The  judgment  is  therefore  reversed. 

Reversed. 

Finding  of  facts,  to  be  incorporated  in  the  judgment: 
We  find  that  appellee  was  guilty  of  negligence  in  not  pre- 
senting the  check  to  the  bank  upon  which  it  was  drawn 
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within  a  reasonable  time  after  appellee  received  it;  and 
that,  if  it  had  a  right  under  the  custom  of  banks  to  send  the 
check  for  collection  by  way  of  Chicago,  it  did  not  send  the 
check  forward  with  due  diligence ;  and  that,  by  reason  of  the 
negligence  of  appellee,  the  appellant,  the  indorser  of  the 
check,  ifi  discharged. 


E.  Doherty,  Appellee,  v.  Schipper  &  Block,  Inc.,  Appellant 

Gen.  No.  5331. 

1.  Res  aojudigata — what  estoppel  hy  judgment.  A  fact  determined 
in  one  case  is  as  between  the  same  parties  res  adjudicata  as  to  the  same 
question  subsequently  in  issue  between  the  same  parties  in  another  suit 
arising  out  of  the  same  transaction. 

2.  Emfloteb  and  employe — duty  of  latter  wrongfully  discharged, 
A  servant  wrongfully  discharged  must  look  for  other  employment  and 
must  accept  and  enter  upon  any  reasonable  employment  of  the  same 
kind  which  he  can  obtain. 

3.  Emfloteb  and  employe — remedy  of  latter  wrongfully  discharged. 
An  employe  wrongfully  discharged  cannot  hold  himself  in  readiness  to 
perform  his  contract  of  service  and  by  successive  suits  upon  the  theory 
of  constructive  service  recover  the  various  installments  of  salary  as 
they  accrue  according  to  the  terms  of  the  contract  of  employment. 
Such  employe  can  have  but  a  single  action — and  that  for  the  damages 
occasioned  by  the  wrongful  discharge;  and  a  recovery  in  one  action,  up- 
on whatever  theory  instituted,  is  a  bar  to  all  subsequent  actions. 

4.  Justice  of  the  peace — how  form  of  action  determined.  Where 
there  are  no  written  pleadings,  as  in  a  suit  that  comes  before  a  justice 
of  the  peace,  the  action  is  what  the  proof  makes  it,  regardless  of  the 
name  which  the  plaintiff  or  the  justice  may  give  it. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the  Cir- 
cuit Court  of  Peoria  county;  the  Hon.  N.  E.  Worthinoton,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1910.  Reversed.  Opinion 
filed  October  18,  1910. 

Page,  Wead,  Hunteb  &  Scully,  for  appellant. 
LuTHEB  C.  HiNCKLE,  for  appellee. 
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Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Mrs.  E.  Doherty,  the  appellee,  is  a  milliner  trimmer.  She 
was  employed  to  work  for  Schipper  &  Block,  Incorporated, 
the  appellant,  for  eighteen  weeks,  at  $25  per  week,  and 
was  paid  each  Monday  evening  for  the  preceding  week.  At 
the  end  of  the  ninth  week,  she  was  discharged.  She  went 
to  appellant's  place  of  business  on  Monday  and  on  Tuesday 
of  the  next  week  and  was  refused  permission  to  work.  She 
was  paid  for  all  the  time  she  worked.  At  the  end  of  the 
tenth  week  she  brought  a  suit  before  a  justice  of  the  peace 
and  filed  in  that  suit  a  bill  of  particulars  as  follows :  "One 
week's  salary  as  trimmer,  $25  from  April  27  to  May  2, 1908, 
both  dates  inclusive."  Upon  a  trial  she  had  a  judgment  for 
$25  against  appellant,  and  appellant  paid  the  judgment. 
At  the  end  of  the  term  for  which  she  was  employed  she 
brought  this  suit  before  a  justice  and  filed  therein  the  fol- 
lowing bill  of  particulars :  "For  services  rendered  as  trim- 
mer (wage  earner)  for  eight  consecutive  weeks,  beginning^ 
with,  to  wit.  May  4,  1908,  and  continuing  to  June  27,  1908, 
both  dates  inclusive,  at  $25  per  week.  $200."  She  re- 
covered a  verdict  and  a  judgment  for  $200  before  the  justice. 
On  appeal  to  the  circuit  court  the  cause  was  tried  without 
a  jury  and  she  had  a  judgment  for  $200,  from  which  de- 
fendant below  appeals. 

The  main  question  of  fact  was  whether  the  discharge  was 
wrongful.  We  conclude  the  court  was  warranted  in  so 
finding  from  the  oral  testimony.  But  we  conclude  that  the 
former  judgment  offered  in  evidence  by  appellant  is  con- 
clusive that  the  discharge  was  wrongful,  for  there  could  have 
been  no  recovery  in  that  first  suit  without  it  was  found  that 
the  discharge  was  wrongful,  and  that  issue,  once  determined 
by  a  final  judgment,  is  settled  between  the  parties.  The 
fact  that  appellant,  and  not  appellee,  offered  the  judgment 
in  evidence  is  immaterial.  It  is  in  evidence  and  it  is  con- 
clusive that  the  discharge  was  wrongful. 

The  main  question  of  law  presented  is  whether  the  former 
judgment  is  a  bar  to  this  suit.  Appellee  contends  that  a 
servant  who  had  been  hired  for  a  fiLxed  term  for  agreed 
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wages  to  be  paid  in  instalments,  and  who  has  been  wrongfully 
discharged  before  the  expiration  of  the  term  of  employment, 
may  hold  himself  in  readiness  to  perform  the  service  for 
which  he  was  hired  and,  after  any  instalment  or  instalments 
of  wages  or  salary  has  matured  by  the  terms  of  the  contract, 
may  bring  a  suit  or  sucessive  suits  for  such  instalment  or  in- 
stalments, and  may  bring  as  many  different  suits  as'  there 
would  have  been  instalments  payable  during  the  rest  of  the 
agreed  term  of  service  if  the  employment  had  continued. 
Appellant  contends  that  such  an  action  cannot  be  maintained, 
but  that  the  remedy  is  to  sue  for  a  breach  of  the  contract,  and, 
as  the  wrongful  discharge  constitutes  but  a  single  breach  of 
the  contract,  there  can  be  but  one  recovery  for  the  damages 
arising  therefrom.  Appellee's  theory  is  that  where  the  serv- 
ant has  been  wrongfully  discharged  and  thereafter  holds 
himself  in  readiness  to  perform  till  the  end  of  the  term,  he 
constructively  renders  the  service,  and  therefore  is  entitled 
to  recover  the  several  instalments  of  wages  agreed  to  be 
paid  him  therefor.  Each  side  argues  that  its  position  is 
supported  by  the  decisions  in  this  State,  and  the  true  mean- 
ing of  those  decisions  must  be  considered. 

In  Higgins  v.  Lee,  16  111.  495,  it  was  held  that  where 
performance  of  a  contract  is  alleged,  proof  of  an  excuse 
for  nonperformance  will  not  sustain  the  allegation.  In 
Russell  V.  Qilmore,  54  111.  147,  it  was  held  that  where  there 
has  been  a  breach  of  a  contract  and  damages  resulting  there- 
from, the  party  injured  cannot  recover  upon  an  indebitatus 
assumpsit,  but  he  must  declare  especially  for  damages  fdr 
the  breach  of  the  contract  In  Parmly  v.  Farrar,  169  III. 
606,  it  was  held  that  a  party  relying  solely  on  a  contract,  and 
seeking  to  recover  in  assumpsit  under  the  common  counts 
only,  must  prove  full  performance  on  his  part  in  order  to 
entitle  him  to  recover.  In  Trustees  v.  Shaffer,  63  111.  243,  a 
servant  had  been  discharged  without  cause  and  brought 
his  action  to  recover  for  the  whole  time  of  his  employment 
after  his  discharge,  and  it  was  held  that  his  action  was  not 
for  work  and  labor  done,  but  for  damages  for  a  breach  of  the 
contract,  and  that  indebitatus  assumpsit  could  not  be  main- 
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tained.  In  Dana  v.  Short,  81  111.  468,  plaintiff  contracted 
to  work  for  defendant  from  September  21  through  the  winter 
at  $10  per  week,  worked  about  one  month,  and  was  then 
discharged  without  cause  and  failed  to  procure  employment 
elsewhere  after  reasonable  efforts.  It  was  held  that  he 
could  not  compel  a  specific  performance,  but  that  the  law 
would  give  him  redress  for  the  damages  he  had  sustained. 
The  head  note  implies  that  he  recovered  just  the  wages 
agreed  to  be  paid  him.  The  judgment  was  id£rmed.  These 
cases  favor  appellant's  contention. 

Appellee  relied  on  the  following  cases.     In  Hamlin  v. 
Eace,  78  111.  422,  plaintiff  was  hired  for  a  year  at  a  sal- 
ary payable  in  monthly  instalments.    He  waa  afterwards  dis- 
charged, and  refused  to  receive  the  unpaid  wages  earned  to  the 
day  of  his  discharge.    About  a  month  and  a  half  after  his  dis- 
charge, and  in  the  eighth  month  of  his  year,  he  sued  to 're- 
cover the  balance  for  the  full  year,  declaring  in  assumpsit, 
with  a  special  count  and  the  common  counts.    The  question 
whether  the  discharge  was  wrongful  was  controverted.    The 
year  of  his  employment  had  expired  before  the  suit  was 
tried  and  he  recovered  the  agreed  wages  for  the  full  year, 
less  what  he  had  been  paid.     Defendants   appealed   and 
argued  that  as  plaintiff  was  claiming  that  the  contract  was 
still  subsisting  and  that  he  was  ready  and  willing  to  per- 
form it  in  full,  he  could  only  recover  in  that  suit  the  amount 
that  would  have  been  due  when  the  suit    was  begun  if  he 
had  continued  in  the  service  of  the  defendants,  and  that  it 
was  error  to  admit  proof  of  instalments  that  would  have  ma- 
tured after  the  date  when  the  suit  was  begun.    This  position 
was  sustained  and  the  judgment  was  reversed,  because  it 
included  instalments  not  due  when  the  suit  was  begun :    The 
questions  whether  he  could  recover  wages  as  such  or  only 
damages,  and  whether  there  could  be  more  than  one  re-  . 
covery  for  the  term  after  the  discharge,  were  not  involved 
in  the  case,  and  therefore  were  not  decided  and  could  not  be 
decided,  and  what  was  said  on  those  subjects  was  only  by 
way  of  argument  and  illustration.     Plaintiff  claimed  that 
the  contract  was  still  subsisting  after  his  discharge,  and  de- 
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fendants  assumed  that  that  position  was  sound  and  argued 
that  on  plaintiff's  own  theory  he  had  recovered  too  much  be- 
cause he  recovered  the  salary  for  the  whole  year,  less  the 
payments,  whereas  over  four  months  of  the  year  had  not 
elapsed  when  the  suit  was  begun.  The  court  decided  the 
case  upon  the  basis  assumed  by  both  parties.  In  Mt.  Hope 
Cemetery  Assn.  v.  Weidenmann,  139  111.  67,  Weidenmann, 
by  written  contract  with  the  Association,  was  to  serve  it  for 
five  years  from  October  1,  1885,  at  an  annual  salary  to  be 
paid  in  monthly  instalments.  He  was  discharged  on  June 
15,  1886,  and  that  was  treated  as  wrongful.  There  was  due 
him  his  salary  from  May  1,  to  June  15,  1886.  On  October 
22,  1886,  he  brought  suit  against  the  Association,  filing  the 
common  counts  only.  On  March  12,  1888,  he  filed  a  special 
count,  which  set  out  the  contract  and  alleged  his  continued 
readiness  to  complete  the  services  contracted  for,  but  that 
defendant  had  prevented  his  doing  so  and  had  wrongfully 
discharged  him  and  that  he  had  thereby  been  deprived  of 
the  profits  he  otherwise  would  have  derived  from  the  com- 
pletion of  said  service.  The  court  held  that,  by  that  count, 
the  plaintiff  treated  his  discharge  as  a  repudiation  of  the 
contract  and  sought  to  recover  once  for  all  his  damages  for 
being  wrongfully  prevented  from  performance,  and  that  in 
that  count  he  did  not  seek  to  recover  wages,  but  damages. 
The  case  was  tried  without  a  jury  on  July  9,  1889,  before 
the  expiration  of  the  period  of  employment.  The  trial  court 
held  that  plaintiff  was  entitled  to  recover,  first,  the  agreed  sal- 
ary remaining  unpaid  to  the  date  of  discharge ;  second,  dam- 
ages from  the  date  of  discharge  to  the  date  of  trial,  measured 
by  the  agreed  salary,  less  what  he  had  earned  elsewhere  dur- 
ing that  time ;  and,  third,  damages  from  the  trial  to  the  end 
of  the  term,  measured  by  the  agreed  salary,  less  a  dis- 
count of  six  per  cent  per  annum  from  the  trial  to  the  ex- 
piration of  the  agreed  term  of  service.  The  supreme  court 
held  that  the  salary  earned  before  the  discharge  was  recover- 
able under  the  indebitatus  assumpsit  count,  and  that  the 
damages  from  the  discharge  to  the  date  of  trial  were  re- 
coverable under  the  special  count;  but  that  the  trial  court 
Vol.  cLvn. — 27. 
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erred  in  permitting  a  recovery  for  damages  after  the  date  of 
the  trial,  because  plaintiff  could  only  recover  his  actual  loss 
and  it  might  be  that  after  the  trial  he  V70uld  earn  other 
wages  and  perhaps  even  more  than  the  salary  defendant 
agreed  to  pay  him,  in  which  case  his  damages  thereafter 
would  be  merely  nominal,  and  that  could  not  be  known  in 
advance.  This  was  substantially  all  that  was  actually  de- 
cided in  that  case.  It  was  said  in  that  opinion  that  plain- 
tiff could  have  kept  the  contract  alive  and  could  have  sued 
for  the  several  instalments  of  wages  after  they  fell  due,  and 
that  in  Hamlin  v.  Eace,  supra,  the  court  had  held  that  a 
wrongfully  discharged  employe  could  keep  the  contract  in 
force  and  recover  for  the  instalments  as  they  severally  fell 
due.  As  Weidenmann  did  not  so  elect  and  did  not  sue  for 
the  salary  accruing  after  the  discharge,  but  sued  for  damages 
for  the  breach  of  the  contract,  what  was  said  by  the  court  on 
that  subject  was  only  by  way  of  illustration  and  argument 
and  not  by  way  of  decision.  It  will  therefore  be  seen  that, 
though  the  opinions  in  Hamlin  v.  Bace,  supra,  and  Mt. 
Hope  Cemetery  Assn.  v.  Weidenmann,  supra,  contain  lan- 
guage distinctly  favorable  to  appellee,  yet  the  points  there 
actually  raised  and  decided  are  not  applicable  to  this  case, 
while  the  other  cases  decided  by  our  supreme  court,  to 
which  we  have  called  attention,  are  in  principle  against  the 
position  of  appellee. 

This  question  has  been  passed  upon  in  the  appellate  courts 
in  the  several  districts  of  this  State.  In  Jones  v.  Dunton, 
7  111.  App.  680,  and  Monarch  Cycle  Co.  v.  Mueller,  83  HI. 
App.  359,  the  appellate  court  of  the  first  district,  in  able  and 
exhaustive  opinions,  has  collected  many  authorities  from 
other  jurisdictions,  and  has  strongly  argued  that  the  suit 
of  such  an  employe  for  that  part  of  the  term  of  employment 
which  comes  after  a  wrongful  discharge  cannot  be  for  wages 
as  such,  and  that  the  theory  of  constructive  service  has 
been  abandoned  by  the  courts  of  England,  where  it  origi- 
nated, and  is  repudiated  by  most  of  the  courts  of  this  country; 
but  that  the  action  must  be  to  recover  damages  for  the  breach 
of  the  contract,  though  the  measure  of  damages  will  usually 
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be  what  the  employe  would  have  received  under  the  con- 
tract, if  he  had  been  permitted  to  complete  its  performance, 
less  what  he  has  been  able  to  earn  elsewhere  during  that 
term  or  what  he  could  have  earned  elsewhere  by  reasonable 
diligence,  provided,  always,  that  he  has  waited  till  the  ex- 
piration of  the  term  and  till  his  damages  are  fully  ascertained 
before  he  brings  his  suit  It  is  there  also  held  that  there  can 
be  but  one  recovery  for  the  breach  of  the  contract  in  wrong- 
fully discharging  the  employe.  In  Jones  v,  Dunton,  supra, 
there  had  been  a  judgment  recovered  in  a  prior  suit  brought 
after  the  discharge  and  that  judgment  had  been  paid,  all 
substantially  as  in  the  case  at  bar.  Mr.  Justice  McAllister, 
in  a  separate  opinion,  held  that  that  judgment  was  a  bar 
to  the  second  suit.  Like  decisions  have  been  rendered  in  the 
first  district  in  Weill  v.  Fontanel,  31  111.  App.  615 ;  Bean  v. 
Elton,  44  111.  App.  442 ;  and  World's  Columbian  Exposition 
V.  Thompson,  57  111.  App.  606.  Like  views  were  expressed 
by  the  appellate  court  for  the  third  district  in  City  of  Jack- 
sonville V.  Allen,  25  111.  App.  54,  and  by  the  appellate  court 
for  the  fourth  district  in  Brown  v.  Board  of  Education,  29 
HI.  App.  572.  The  decisions  of  the  appellate  court  for  this 
district  on  this  subject  have  not  been  entirely  consistent.  In 
White  V.  Gray,  4  111.  App.  228,  the  servant  quit  before  the 
end  of  the  term,  either  of  his  own  accord  or  by  mutual  con- 
sent, and  was  not  discharged.  He  brought  suit  against 
his  master  for  his  wages  and  filed  the  common  counts  only, 
and  this  court  held  that  he  had  recovered  more  than  he  was 
entitled  to.  Apparently,  he  recovered  for  the  full  period 
of  the  contract,  less  what  he  had  been  paid.  The  court 
said  in  argument  that  if  he  had  sought  to  recover  for  the  full 
contract  period  on  the  ground  that  he  was  discharged,  he 
should  have  declared  specially,  alleging  a  breach  of  the 
contract  In  Moline  Plow  Co.  v.  Booth,  17  HI.  App.  574, 
we  held  that  in  a  case  similar  to  this  the  servant  may,  at  the 
expiration  of  the  period  for  which  he  was  hired,  bring  his 
action  and  recover  damages  for  the  wrongful  discharge,  and 
that  the  measure  of  damage  would  necessarily  be  the  amount 
he  was  to  receive  by  the  terms  of  the  hiring,  less  what  he 
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had  earned  or  might  have  earned  in  some  other  employment 
of  the  same  general  character.     In  that  case  the  plaintiff 
had  notified  his  employer  that  he  was  ready  to  serve  when- 
ever it  wanted  him  during  the  rest  of  the  term.    In  Trawick 
V.  Peoria  &  Ft  C.  St.  Ey.  Co.,  68  111.  App.  156,  an  employe 
had  been  wrongfully  discharged   about  two  months  after 
he  had  been  employed  for  a  year,  at  a  certain  salary  pay- 
able semi-monthly.     He  brought  that  suit  two  months  and 
ten  days  later,  and  recovered  at  the  agreed  rate  to  the  com- 
mencement of  the  suit.    His  employer  had  offered  to  retain 
him  at  a  lower  salary,  and  only  discharged  him  when  he 
refused  to  accept  the  reduction.     The  main  question  was 
whether  he  was  wrongfully  discharged.     The  declaration 
contained  only  the  common  counts.     It  was  said  that  a  re- 
covery could  be  had  under  the  common  counts  in  such  case, 
but  also  that  the  want  of  form  of  the  declaration  had  not 
been  raised  in  the  lower  court  and  could  not  be  raised  for 
the  first  time  in  this  court.    In  Am.  Glucose  Co.  v.  Lubitz, 
71  111.  App.  638,  a  like  suit  by  an  employe  against  his 
master,  it  was  held  that  under  the  evidence  the  plaintiff 
was  rightfully  discharged  and  for  that  reason  the  judgment 
was  reversed.    An  instruction  as  to  the  measure  of  damages 
in  harmony  with  the  current  of  authority  above  stated  was 
discussed  and  approved,  but  we  there  said  that  the  contract 
could  be  kept  in  force  and  the  wages  recovered  as  they  fell 
due  and  that  that  was  such  a  case.     This  was  said  in  re- 
liance upon  those  things  said  in  Hamlin  v.  Race,  supra, 
and  Mt.  Hope  Cemetery  Assn.  v.  Weidenmann,  supra,  which, 
as  we  have  above  pointed  out,  were  not  material  to  the  point 
actually  decided  therein.     In  the  Lubitz  case  there  was  no 
question  raised  whether  a  second  suit  could  be  maintained 
after  one  recovery.    We  regard  Patrick  v.  McAleenan  Boiler 
Co.,  136  111.  App.    563,  as  not  in  conflict  with  Trustees  v. 
Schaffer,  supra,  and  the  cases  above  mentioned  from  the 
other  appellate  courts  of  this  State.     It  will  therefore  be 
seen  that,  while  this  court  has  at  least  once  incorporated  in 
its  opinion  language  from  Hamlin  v.  Race,  supra,  implying 
that  a  discharged  employe  could  hold  himself  in  readiness 
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to  serve  and  thereby  acquire  the  right  to  recover  successive 
instalments  of  wages  accruing  after  his  wrongful  discharge, 
and  may  thereby  have  misled  the  court  below,  yet  no  such 
question  has  in  fact  been  presented  to  us  for  decision  and  so 
decided  by  this  court.  We  therefore  feel  at  liberty  to  decide 
this  question  on  principle. 

The  theory  of  constructive  service  in  such  a  case  requires 
the  wrongfully  discharged  employe  to  keep  himself  at  all 
times  during  the  remainder  of  the  term  of  his  employment  in 
readiness  to  resume  his  service,  so  that  his  master  can  at 
any  time  put  him  back  at  work  under  the  old  contract.  On 
the  other  hand,  it  is  the  well-established  measure  of  damages 
in  this  State  in  such  a  case  that  the  wrongfully  discharged 
employe  must  seek  other  employment  of  a  like  kind,  and  must 
accept  it  if  he  can  find  it  by  the  exercise  of  reasonable  dili- 
gence. If  he  brings  suit  after  the  end  of  the  term,  the 
measure  of  his  damages  will  be  the  wages  agreed  to  be  paid 
him,  less  what  he  has  been  able  to  earn,  and  if  he  has  been 
able  to  earn  as  much  as  the  agreed  "wages  he  can  only  re- 
cover nominal  damages.  If  he  has  not  worked  elsewhere, 
the  employer  may  show  that  he  could,  by  a  reasonable  effort, 
have  gained  other  employment,  and  may  diminish  the  dam- 
ages by  whatever  he  can  show  the  plaintiff  could  have  earned 
thereat.  This  is  but  another  application  of  the  rule  that  he 
who  seeks  to  recover  damages  for  any  injury  must  show  that 
he  has  done  what  he  reasonably  could  to  diminish  the  dam- 
ages. Or,  as  generally  stated,  the  law  imposes  upon  a  party 
injured  by  a  breach  of  contract,  the  active  duty  of  making 
reasonable  exertions  to  render  the  injury  as  light  as  possible. 
Hartford  Deposit  Co.  v.  Calkins,  186  111.  104;  Wabash  R 
R  Co.  V.  Campbell,  219  111.  312 ;  Evans  v.  Howell,  211  111. 
85,  This  measure  of  damages,  so  firmly  established  in 
this  State,  is  wholly  inconsistent  with  the  theory  of  con- 
structive service.  If  the  servant  must  look  for  other  em- 
ployment and  must  accept  and  enter  upon  any  reasonable 
employment  of  the  same  character  which  he  can  find,  he 
cannot  at  the  same  time  be  holding  himself  in  readiness  at 
all  times  to  resume  his  place  with  his  former  master.    Clark 
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V.  Marsiglia,  1  Denio,  317;  Howard  v,  Daly,  61  N,  T. 
262;  Chamberlain  v,  McCalister,  6  Dana  (Ky.)  352;  Whit- 
aker  v.  Sandifer,  1  Duvall  (Ky.)  262.  We  therefore 
conclude  that  we  should  not  follow  the  expressions  used  in 
Hamlin  v.  Bace,  supra,  and  Mt.  Hope  Cemetery  Assn.  v. 
Weidemann,  supra,  which  were  not  essential  to  any  question 
there  submitted  for  decision;  but  that  Eussell  v.  Gilmore, 
Trustees  v.  Schaffer,  Jones  v.  Dunton,  and  Monarch  Cycle 
Co.  V.  Mueller,  supra,  must  be  regarded  as  stating  the  true 
rule.  It  follows  that  we  are  of  opinion  that  appellee  could 
not  recover  wages  under  the  contract,  but  could  only  main- 
tain an  action  for  damages  for  the  breach  of  the  contract  It 
also  follows  that  she  could  have  but  one  recovery  for  dam- 
ages for  the  breach  of  the  contract,  and  that,  having  once 
recovered  a  final  judgment,  which  has  been  paid,  she  could 
not  afterwards  bring  another  action  for  a  breach  of  the 
same  contract.  This  is  forcibly  illustrated  in  the  separate 
opinion  of  McAllister,  P.  J.,  in  Jones  v.  Dunton,  supra. 

Here  the  proof  shows  that  the  plaintiff  filed  a  bill  of  par- 
ticulars in  each  suit  claiming  wages.  Where  there  are  no 
written  pleadings,  as  in  a  suit  begun  before  a  justice,  the 
action  is  what  the  proof  makes  it,  regardless  of  the  name 
which  the  plaintiff  or  the  justice  may  give  it  That  rule 
has  been  applied  under  many  varying  circumstances,  in 
Ballard  v.  McCarthy,  11  111.  501 ;  Swingley  v.  Haynes,  22 
IlL  214;  C.  &  B.  I.  B.  B.  v.  Beid,  24  111.  144;  Pollock  v. 
McClurken,  42  111.  370;  Powell  v.  Feeley,  49  111.  143; 
Allen  V.  Nichols,  68  111.  250 ;  Behm  v.  Halverson,  197  HI. 
378;  Edgerton  v.  C.  B.  I.  &  P.  By.  Co.,  240  HI.  311; 
Block  V.  Blum,  33  111.  App.  643 ;  Steele  v.  Hill,  35  111.  App. 
211 ;  Fischer  v.  Spang,  43  111.  App.  378 ;  Columbian  Hard- 
wood Lumber  Co.  v.  Langley,  51  111.  App.  100;  World's 
Columbian  Exposition  v.  Thompson,  supra;  In  Be  Mans- 
field, 120  111.  App.  511;  and  Schwarzchild  v.  Qoldstein, 
121  111.  App.  1.  If  this  rule  be  applied  here,  then  each  of 
these  suits  is  in  fact  for  a  breach  by  appellant  of  the  contract 
between  the  parties,  regardless  of  what  the  plaintiff  called 
it  in  her  bill  of  particulars,  and  the  one  recovery  bars  this 


Sec6ND  DiSTBIOT OOTOBBK,  1910.  428 

Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  Hough,  157  111.  App.  423. 

second  suit.  If,  however,  it  be  considered  that  by  the  bills 
of  particulars  each  suit  has  been  made  an  action  to  recover 
wages  under  the  contract,  then  under  the  principles  above 
stated,  and  under  the  authorities  we  have  cited,  this  action  for 
such  wages  cannot  be  maintained.  We  are  of  opinion  that 
the  plaintiff  has  no  cause  of  action. 
The  judgment  is  therefore  reversed. 

Reversed. 


Atchison,  Topeka  &  Sante  Fe  Railway  Company,  Appel- 
lant, V.  Marjorie  Klepfer  Hough  et  al.,  Appellees. 

Gen.  No.  5334. 

1.  Costs — hoto  statute  pertaining  to  impoeition  of,  construed.  Stat- 
utes which  impose  costs  are  to  be  strictly  construed. 

2.  Costs — fees  of  guardian  ad  litem  in  proceedings  to  condemn.  The 
reasonable  compensation  of  a  guardian  in  protecting  the  interests  of 
a  minor  made  defendant  in  an  eminent  domain  proceeding  is  properly 
taxed  against  the  petitioner. 

3.  Eminent  doicain — character  of  proceeding.  A  proceeding  to  con- 
demn is  not  an  action  at  law,  nor  yet  a  proceeding  in  chancery,  but  be- 
longs to  the  class  of  actions  known  as  special  statutory  proceedings. 

Condemnation  proceeding.  Appeal  from  the  Circuit  Court  of  Peoria 
eounty;  the  Hon.  N.  £.  Wobthinoton,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1010.    Affirmed.    Opinion  filed  October  18,  1010. 

Stevens^  Milleb  &  Elliott,  for  appellant;  Eobebt 
DuwLAP,  of  counsel. 

Fbakk  J.  QuiNw,  for  appellees;  Shelton  F.  McGrath, 
of  counsel. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Appellant  filed  a  petition  in  the  court  below  to  condemn 
several  small  pieces  of  real  estate  adjoining  its  right  of  way, 
for  additional  track  room  and  for  use  as  a  borrow  pit  to 
take  therefrom   earth,   gravel,   stone   and  other   materials. 
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Among  those  pieces  was  one  owned  by  three  minor  children 
of  John  B.  Hough,  in  which  land  he  had  an  estate  enti- 
tling him  to  the  possession  of  the  land  till  his  youngest 
child  reached  her  majority.  He  was  their  testamentary 
guardian^  but  his  interests  were  adverse  to  theirs  and  there- 
fore appellant  asked  for  and  obtained  the  appointment  of 
Frank  J.  Quinn  as  a  guardian  ad  litem.  Upon  the  trial 
there  was  allowed  to  the  minors  $642.60  for  the  land  taken 
and  $500  for  damages  to  the  land  not  taken,  to  be  dimin- 
ished in  the  sum  of  $250  to  be  paid  to  said  John  B.  Hough 
for  his  interest  After  final  judgment  in  favor  of  the  re- 
spective parties,  which  required  petitioner  to  pay  the  costs 
of  the  proceeding,  to  be  taxed  by  the  clerk,  the  guardian 
ad  litem  petitioned  the  court  to  allow  him  a  reasonable  fee 
for  his  services,  to  be  taxed  as  costs.  There  was  a  hearing  of 
said  petition  and  an  allowance  of  $125  as  a  reasonable 
guardian  ad  litem  fee  for  services  rendered  said  minor  de- 
fendants, and  it  was  ordered  that  said  allowance  be  taxed  as 
costs.  From  that  order  the  railway  company  appeals.  At 
the  hearing  of  the  application  there  was  no  proof  what 
services  the  guardian  ad  litem  had  rendered,  because  it  was 
stipulated  that  if  the  minor  defendants  were  entitled  to  an 
allowance  for  the  fees  of  a  guardian  ad  litem  in  the  cause, 
to  be  taxed  as  costs  against  the  railway  company,  the  sum  of 
$125  was  not  an  unreasonable  allowance  for  such  service. 
The  railway  company  now  complains  that  it  is  thereby  made 
to  pay  the  attorney's  fees  for  the  minors.  This  claim  is 
not  supported  by  the  record.  There  is  no  proof  that  Quinn 
acted  as  their  attorney.  There  was  no  request  that  at- 
torney's fees  be  allowed.  While  the  sum  allowed  seems  very 
large  for  a  guardian  ad  litem,  and  may,  in  fact,  have  been 
intended  to  cover  attorney's  fees,  the  stipulation  prevented 
proof  of  the  time  the  trial  occupied  or  what  services  the 
guardian  ad  litem  rendered,  and  we  cannot  know  that  the 
trial  was  not  so  protracted  that  the  award  was  reasonable. 
Under  the  stipulation  that  this  was  a  reasonable  allowanco 
for  the  fees  of  a  guardian  ad  litem,  we  are  called  upon  to 
determine  only  whether  the  proper  fees  of  a  guardian  ad 
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litem  for  minor  landowners  may  be  taxed  as  costs  against  the 
petitioner  in  a  condemnation  suit 

The  Eminent  Domain  Act  contains  no  provision  for  the 
payment  of  the  costs  by  the  petitioner,  except  where  the  pe- 
titioner dismisses  his  petition  or  fails  to  pay  the  compensation 
awarded  within  the  time  fixed  by  the  court  It  is,  however, 
settled  in  this  State  that  the  just  compensation  which  the 
constitution  requires  shall  be  paid  for  private  property  taken 
for  public  use  would  not  be  paid  if  the  petitioner  did  not 
pay  the  costs  of  the  proceeding.  C.  &  M.  R.  R.  Co.  v.  Bull, 
20  111.  218;  0.  &  N.  W.  Ry.  Co.  v.  City  of  Chicago,  148 
HI.  141,  151 ;  Epling  v.  Dickson,  170  111.  329.  Therefore 
if  these  fees  of  the  guardian  ad  litem  are  taxable  as  costs 
in  this  case,  the  petitioner  must  pay  them.  Statutes  which 
impose  costs,  are,  however,  to  be  construed  strictly.  Gehrke  v. 
Qehrke,  190  111.  166.  .  Nothing  can  be  allowed  and  taxed  as 
costs  by  the  clerk  or  by  the  court,  except  such  items  of  costs 
as  are  designated  by  the  statute.  Section  6  of  the  Chancery 
Act  provides  for  a  guardian  ad  litem  in  chancery  cases,  and 
requires  the  court  to  allow  him  a  reasonable  sum  for  his 
charges  to  be  taxed  in  the  bill  of  costs.  Appellees  contend 
that  this  is  a  chancery  proceeding  and  therefore  governed 
by  that  provision.  The  only  respect  in  which  a  proceeding 
to  condemn  under  the  Eminent  Domain  Act  bears  any  resem- 
blance to  a  chancery  cause  is  that  by  section  4  of  said  Act  the 
service  of  summons  and  the  publication  of  notice  is  required 
to  be  made  as  in  cases  in  chancery.  We  do  not  regard  this 
as  either  a  chancery  suit  or  an  action  at  common  law,  but 
as  a  special  statutory  proceeding.  Chapter  64  of  the  Re- 
vised Statutes  relates  to  the  subject  of  Guardians  and  Wards. 
Section  18  thereof  requires  a  guardian  to  appear  for  and 
represent  his  ward  in  all  legal  suits  and  proceedings,  unless 
another  person  is  appointed  for  that  purpose  as  guardian  or 
next  friend,  and  provides  that  nothing  in  that  Act  shall  im- 
pair the  power  of  any  court  to  appoint  a  guardian  to  defend 
the  interest  of  a  minor  impleaded  in  such  court.  Black- 
stone  says.  Book  3,  star  page  427,  that  the  power  to  appoint 
a  guardian  ad  litem  to  manage  the  defense  of  an  infant  if 
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a  suit  be  commenced  against  him,  is  one  which  is  incident 
to  the  jurisdiction  of  every  court  of  justice.  Section  42  of 
the  Act  relating  to  Guardians  and  Wards  provides  that 
guardians  shall  be  allowed  such  fees  and  compensation  for 
their  services  as  shall  seem  reasonable  and  just  to  the  court. 
A  guardian  ad  litem  does  not  have  the  custody  of  the  person 
of  the  minor  nor  of  his  estate,  but  he  is  a  guardian  to  protect 
the  interests  of  the  minor  in  the  case  in  which  he  is  appointed, 
and  to  see  that  those  interests  are  properly  present- 
ed to  the  court.  As  to  that  suit,  he  performs  the 
same  duties  which  the  regular  guardian  would  per- 
form if  he  should  appear  therein.  Inasmuch  as  the 
statute  referred  to  enacts  that  a  guardian  shall  be  paid 
reasonable  fees  or  compensation  to  be  fixed  by  the  court, 
and  as  a  guardian  in  a  suit  performs  the  duties  of  a  guar- 
dian so  far  as  relates  to  that  suit,  we  are  of  the  opinion  that 
the  court  which  appoints  the  guardian  ad  litem  has  power  to 
fix  his  compensation  for  that  suit.  Why  then  should  it  not 
be  taxed  as  costs  in  that  case  ?  These  minor  defendants  were 
not  seeking  any  relief.-  They  owed  no  debt  and  had  incurred 
no  liability  which  was  therein  sought  to  be  enforced  against 
them.  The  only  party  to  be  benefited  was  the  railway  com- 
pany, which  desired  to  take  their  land  against  their  will. 
We  are  of  opinion  that  it  is  within  the  spirit  of  the  cases 
above  cited  wherein  it  was  held  that  the  petitioner  under 
the  Eminent  Domain  statute  must  pay  the  costs,  though  that 
statute  does  not  explicitly  so  provide,  to  hold  that  the  fees 
of  the  guardian  ad  litem  in  such  a  cause  should  be  taxed  as 
costs.  We  concede  that  the  question  is  not  free  from  doubt, 
but  the  decision  of  the  court  below  seems  to  us  most  in 
harmony  with  the  course  of  legislation  and  decision  in  this 
State. 

The  order  is  therefore  affirmed* 

^Affirmed. 
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Warren  M.  Stroud  et  al.,  Appellees,  v.  Commissioners  of 
Union  Drainage  District  No.  1,  Appellants. 

Gen.  No.  5343. 

1.  MANDAin78 — rules  of  pleading  applioahle  to,  A  mandamus  pro- 
ceeding is  an  action  at  law  and  is  governed  by  the  same  ruks  of  plead- 
ing as  are  applicable  to  other  actions  at  law.  Therefore,  such  material 
allegations  of  the  petition  as  are  not  traversed  by  the  defendant's  plead- 
ing are  in  contemplation  of  law  admitted  by  the  defendant  to  be  true. 

2.  Mandamus— ^^en  judgment  requiring  drainage  commissioners  to 
build  bridge  not  erroneous.  Held,  that  the  judgment  rendered  in  this 
case  was  according  to  law  in  that  it  was  sufficiently  definite  and  did  not 
leave  too  much  to  the  exercise  of  discretion  by  the  commissioners. 

8.  D&AII7AGB — duty  of  commissioners  to  maintain  bridges.  If  a  bridge 
erected  as  provided  by  statute  is  destroyed,  it  is  the  duty  of  the  commis- 
sioners to  repair  it. 

4.  Drainage — what  creates  new  obligation  to  bridge  ditcK  Held, 
that  even  though  the  statute  of  limitations  had  run  in  favor  of  the 
drainage  commissioners  initially  obligated  to  reconstruct  a  bridge  over 
a  ditch,  yet  upon  doubling  the  width  of  such  ditch  and  upon  the  deep- 
ening thereof  a  new  obligation  to  construct  a  bridge  arose. 

5.  Statute  of  limitations — what  tolls  running  of  as  against  drain- 
age commissioners.  Promises  by  drainage  commissioners  to  repair  a 
bridge  which  they  were  obliged  to  repair  tolls  the  running  of  the  statute. 

Mandamus,  Appeal  from  the  iDircuit  Court  of  Whiteside  county;  the 
Hon.  Fbank  D.  Ramsat,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1910.    Affirmed.    Opinion  filed  October  18,  1010. 

A.  0.  Baedwell  and  M.  A.  Stiveb,  for  appellants. 
C.  L.  &  C.  E.  Sheldon  and  H.  C.  Ward,  for  appellees. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Appellees  filed  a  petition  in  the  court  below  for  a  manda- 
mus to  compel  the  commissioners  of  Union  Drainage  Dis- 
trict No.  1  of  the  township  of  Hamilton  in  Lee  county  and  of 
the  township  of  Hahnaman  in  the  county  of  Whiteside  to 
erect  a  bridge  across  their  drainage  ditch  to  connect  the 
enclosed  and  tilled  land  of  the  petitioners  on  one  side  of 
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their  ditch  with  their  enclosed  and  tilled  land  on  the  other 
side  of  the  same  ditch,  as  provided  by  section  74  of  the 
Farm  Drainage  Act,  under  which  said  District  is  organized, 
which  is  as  follows :  "There  shall  be  constructed  at  least  one 
bridge  or  proper  passage  way  over  each  open  drain  where 
the  same  crosses  any  inclosed  field  or  parcel  of  land,  and 
the  cost  of  construction  thereof  shall  be  charged  as  part  of 
the  cost  of  construction  of  such  drain;  and  such  bridge  or 
passage  way  shall  be  maintained  by  the  commissioners  from 
the  district  funds;  Provided,  the  commissioners  may  con- 
tract with  owners  of  land  crossed  by  such  drain  to  maintain 
such  bridge  or  crossing.''  The  respondents  filed  two  pleas, 
setting  up  the  five  years'  statute  of  limitations,  and  made 
no  other  defense.  The  replications  to  said  pleas  were  mis- 
laid and  were  omitted  from  this  record,  but  have  been  by 
agreement  set  out  in  appellee's  brief,  and  were  a  general  deni- 
al of  the  pleas.  A  jury  was  waived,  proofs  were  heard  and 
there  was  a  judgment  awarding  the  writ,  from  which  the  com- 
missioners appeal. 

A  manc2amt(^  proceeding  is  an  action  at  law  and  is  gov- 
erned by  the  same  rules  of  pleading  as  are  applicable  to 
other  actions  at  law ;  and  therefore  such  of  the  material 
allegations  of  the  petition  as  are  not  traversed  by  the  defend- 
ants' pleading  are  in  contemplation  of  law  admitted  by  the 
defendants  to  be  true.  People  v.  Crabb,  156  111.  155.  The 
pleas  filed  by  the  commissioners  did  not  traverse  any  allega- 
tion of  the  petition.  The  commissioners  make  two  con- 
tentions here :  first,  that  the  petition  is  barred  by  the  statute 
of  limitations ;  and  second,  that  the  form  of  the  judgment  is 
improper. 

The  petition  shows  that  the  commissioners  dug  this  ditch, 
and  that  they  built  a  bridge  connecting  the  two  sides  of  the 
enclosed  lands  of  the  petitioners  which  had  been  severed  by 
the  ditch,  and  that  afterwards  a  flood  wrecked  the  bridge  and 
finally  carried  it  away.  The  statute  above  quoted  makes  it 
the  duty  of  the  commissioners  not  only  to  erect  a  bridge 
under  the  circumstances  stated,  but  also  to  maintain  it,  and 
it  is  dear  that  it  was  the  duty  of  these  commissioners  to 
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rebuild  the  bridge.  The  petition  charges  and  the  proof 
shows  that  the  petitioners  repeatedly  urged  and  entreated 
the  commissioners  to  rebuild  the  bridge,  and  that  the  com- 
missioners never  refused  to  do  so  and  never  denied  their 
duty  to  rebuild  it;  but  the  proof  shows  that  they  excused 
delay  on  the  ground  that  they  expected  the  highway  com- 
missioners to  lay  out  a  road  across  or  adjacent  to  this  land 
and  believed  that  they  could  share  the  expense  of  a  bridge 
with  the  highway  commissioners.  After  the  time  when  the 
commissioners  now  claim  the  statute  had  run,  the  petitioners 
had  correspondence  with  the  attorney  for  the  commissioners, 
and  his  letter  indicated  that  it  was  expected  that  the  dredge 
would  be  put  through  the  ditch  again,  and  suggested  that  it 
would  be  better  to  delay  building  the  bridge  till  after  that 
was  done;  and  that  petitioners  replied  consenting  to  such 
delay.  In  fact,  thereafter  and  about  two  years  before  this 
suit  was  begun,  the  commissioners  cut  the  ditch  nearly 
double  its  former  width  through  the  lands  of  the  petitioners 
and  also  made  it  deeper.  If  there  be  any  doubt  that  the 
promises  and  assurances  of  the  commissioners  prevented  the 
statute  from  running  against  the  right  of  petitioners  to  have 
the  bridge  over  the  old  ditch  restored,  we  cannot  doubt  that 
when  the  ditch  was  made  double  its  former  width  and  much 
deeper,  a  new  right  accrued  to  the  landowners  to  have  a 
bridge  over  this  wider  ditch.  If  petitioners  had  lost  their 
right  to  compel  the  commissioners  to  restore  the  old  bridge, 
we  presume  it  will  not  be  doubted  but  that  they  could  pass 
with  their  teams  from  the  one  piece  of  their  land  to  the 
other  by  fording  the  old  ditch,  if  that  had  been  practicable, 
or  by  erecting  a  bridge  across  it  at  their  own  expense.  When 
the  commissioners  made  the  ditch  one  hundred  feet  wide, 
instead  of  fifty  feet,  and  made  it  decidedly  deeper  and 
provided  for  more  than  double  the  flow  of  water  therein, 
they  made  it  extremely  improbable  that  it  could  be  forded, 
and  they  made  it  at  least  twice  as  expensive  to  build  a 
bridge  across  it.  We  are  of  opinion  that  when  they  created 
these  new  conditions,  some  two  years  before  this  suit  was 
begim,  a  new  right  accrued  to  petitioners  to  have  the  com- 
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missioners  bridge  this  channel.  This  is  in  harmony  with 
the  reasoning  adopted  in  Commissioners  v.  Biggs^  184  111. 
App.  239,  and  in  the  same  case,  entitled  People  v.  Commis- 
sioners, 231  111.  435. 

The  judgment  awarded  a  writ  commanding  the  commis- 
sioners forthwith  to  build  a  suitable  bridge  or  passageway 
over  said  ditch  of  sufficient  size,  strength  and  capacity  to  af- 
ford the  petitioners  a  reasonably  safe  passage  across  said 
ditch,  and  directed  that  it  be  west  of  a  certain  railroad  right 
of  way  and  connect  the  lands  of  the  petitioners  north  and 
south  of  said  ditch  in  certain  named  sections,  and  provided 
that  if  there  was  not  sufficient  money  on  hand  with  which  to 
build  the  bridge  the  commissioners  should  levy  an  assessment, 
sufficient  in  amount  to  build  it.    This  order  left  the  precise  lo- 
cation* of  the  bridge  and  its  size  and  its  cost  to  the  sound 
judgment  of  the  commissioners,  only  requiring  that  it  con- 
nect the  described  lands  and  be  of  sufficient  capacity  to 
furnish  the  petitioners  with  a  reasonably  safe  passage  over  the 
ditch,  and  we  are  of  the  opinion  that  it  was  proper  to  leave 
those  matters  to  the  official  judgment  and  discretion  of  the 
commissioners.     It  is  objected  that  it  required  the  bridge 
to  be  built  forthwith,  whether  there  was  any  money  on  hand 
with  which  it  could  be  immediately  done  or  not,  and  also 
that,  if  there  was  not  enough  money  to  build  a  bridge,  the 
commissioners  should  levy  a  tax  for  the  whole  cost  of  the 
bridge,  even  if  they  have  on  hand  a  considerable  part  of  the 
money  required  to  build  it    We  do  not  think  the  order  should 
be  so  strictly  construed.     It  means  that  the  bridge  shall  be 
built  as  soon  as  the  commissioners  can  build  it ;  that,  if  they 
have  enough  money  on  hand  to  build  it  and  which  has  not 
been  raised  for  some  other  purpose,  so  that  it  can  be  law- 
fully used  for  this  bridge,  they  shall  build  the  bridge  with 
that  money;  and  if  they  have  not  enough  money  on  hand 
available  for  that  purpose,  then  they  shall  levy  a  tax  for  so 
much  money  as  may  be  neccessary  to  build  the  bridge,  in 
view  of  the  present  condition  of  the  treasury;  and  if  there 
is  not  money  enough  on  hand  to  build  the  bridge,  it  does  not 
require  the  commissioners  to  build  the  bridge  until  the  money 
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has  been  obtained.  Its  reasonable  meaning  is  that  the  com- 
missioners shall  proceed  at  once  to  do  all  things  that  may  be 
necessary  for  the  construction  of  the  bridge.  The  commis- 
sioners knew  the  state  of  their  treaury,  and  did  not  see  fit 
to  disclose  to  the  court  anything  showing  that  any  different 
order  was  needed  for  their  protectioiL 
The  judgment  is  affirmed. 

'Affirmed. 


M.  H.  Cartinhour,  Appellee,  ▼•  Fred  G.  White,  Appellant 

Gen.  No.  5346. 

1.  Pleading-— ir^^«n  plea  of  failure  of  conaideraiion  insufficient.  A  plea 
of  failure  of  consideration  must  set  up  such  facts  as  show  that  the  con- 
sideration *  for  which  the  obligation  sued  upon  was  given  has  wholly 
failed. 

2.  Negotiable  instbuments — when  act  of  1907  inapplicable.  Notes 
executed  prior  to  the  act  of  1907  going  into  effect  are  not  governed 
thereby. 

3.  Negotiable  instbuments — what  fraud  did  not  invalidate  prior  to 
act  of  1907.  Prior  to  the  acvt  of  1907  fraud  which  went  to  the  consid- 
eration rather  than  to  the  execution  of  a  negotiable  instrument  did  not 
invalidate  the  same  in  law. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Livingston  county; 
the  Hon  O.  W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1910.    Affirmed.    Opinion  filed  October  18,  1910. 

L.  W.  TuESBUBo,  for  appellant 

A.  C.  NoBTON  and  F.  A.  Obtman,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court 
The  record  before  us  contains  the  fourth  count  of  a  declara- 
tion in  assumpsit ;  pleas  thereto  numbered  two  and  three ;  a 
general  demurrer  thereto  and  the  fourth  cause  of  special  de- 
murrer assigned ;  an  order  of  court  showing  the  withdrawal 
of  all  other  counts  and  pleas  and  causes  of  special  demurrer ; 
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an  order  sustaining  the  fourth  special  ground  of  demurrer; 
an  election  by  defendant  to  abide  by  his  pleas;  his  default 
and  a  judgment  for  the  plaintiff;  an  appeal  by  the  defendant 
therefrom ;  the  appeal  bond ;  and  the  assignment  of  errors. 

The  fourth  count  declared  upon  a  promissory  note  made 
by  appellant  to  the  order  of  J.  H.  Earl  and  by  him  assigned 
to  appellee  and  by  appellee  assigned  to  Western  Trust  & 
Savings  Bank;  and  averred  that  said  Bank  presented  said 
note  to  appellant  and  demanded  payment  after  maturity,  but 
appellant  refused  to  pay  the  same,  and  thereupon  appellee 
purchased  said  note  from  said  bank  for  a  valuable  considera- 
tion and  the  bank  delivered  the  note  to  the  appellee  and  there- 
by appellant  became  liable  to  pay  appellee  the  amount  of  said 
note  and  being  so  liable,  appellant  in  consideration  thereof 
promised  to  pay  appellee  the  amount  of  said  note,  but,  though 
requested,  appellant  has  not  paid  the  same  nor  any  part 
thereof,  but  refuses  so  to  do.  The  second  plea  alleged  that 
the  only  consideration  for  said  note  was  a  gold  bond  entered 
into  by  the  Southern  Mutual  Investment  Company,  whereby 
said  Company  promised  to  pay  appellant,  his  personal  rep- 
resentatives or  assigns,  $6,000  in  gold  coin  of  the  United 
States,  and  to  pay  said  bond's  equitable  share  of  the  total  sur- 
plus earnings  apportioned  to  all  like  bonds  maturing  the 
same  calendar  year,  and  on  the  first  anniversary  of  said  bond 
and  semi-annually  thereafter  till  maturity  said  Company 
would  pay  appellant  interest  at  6%  per  annum  on  total  in- 
stalment payments  made  thereon;  that,  in  reliance  on  said 
promises,  appellant  executed  said  note  to  Earl,  who  was  the 
agent  of  said  Company ;  that  said  company  thereafter  became 
and  still  continues  insolvent  and  unable  to  pay  said  $6,000 
and  said  equitable  share  of  the  total  surplus  earnings  and 
said  Company  did  not,  on  the  first  anniversary  of  the  bond^ 
pay  appellant  interest  at  6%  per  annum  on  the  total  instal- 
ment payments  made  thereon,  and  is  unable  to  pay  said  inter- 
est semi-annually  hereafter,  and  that  said  Company  was 
placed  in  the  hands  of  a  receiver,  and  that  there  was  no  other 
consideration  for  said  note,  and  that  by  reason  thereof  the  con- 
eration  of  the  note  has  wholly  failed,  and  that  appellee  had 
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notice  of  these  facts  when  the  note  was  assigned  and  delivered 
to  him.  It  will  be  observed  that  this  plea  does  not  aver  when 
said  bond  would  mature  by  its  terms,  and  does  not  aver  that 
any  installment  payments  had  ever  been  made  thereon,  nor 
that  there  were  any  surplus  earnings  to  be  apportioned  among 
the  bonds,  and  therefore  does  not  show  that  anything  had 
become  due  to  appellant  on  the  bond.  It  does  not  aver  that 
said  Company  was  without  assets.  While  the  amount  of 
bond  was  $6,000  the  declaration  shows  that  the  amount  of  the 
note  was  only  $450,  For  aught  that  appears  it  may  well  be 
that  said  bond  is  worth  very  much  more  than  $450.  It  can 
hardly  be  that  appellant  expected  to  obtain  a  bond  actually 
worth  $6,000  in  gold  coin  of  the  United  States  ih  exchange 
for  his  own  promissory  note  for  $450.  The  second  plea 
therefore  does  not  show  that  the  consideration  for  the  note 
has  wholly  failed.  A  plea  of  total  failure  of  consideration 
is  not  supported  by  proof  of  partial  failure  of  consideration. 
Wadhams  v.  Swan,  109  111.  46;  Stocks  y.  Scott,  188  111.  266. 
As  the  facts  stated  in  the  plea  could  not  be  proved  to  sustain 
the  charge  of  a  total  failure  of  consideration,  they  also  are 
not  sufficient  allegations  to  sustain  that  charge.  The  plea 
did  not  state  a  defense  to  the  fourth  count 

The  third  plea  professes  to  be  a  plea  of  fraud  and  circum- 
vention. This  note  was  made  on  July  31,  1905.  Under  sec- 
tion 194  of  the  Negotiable  Instrument  Act  of  1907,  that  act 
does  not  apply  to  this  note.  Under  the  statute  in  force  when 
this  note  was  executed,  the  fraud  which  will  invalidate  a  note 
must  be  fraud  in  obtaining  its  execution,  and  not  fraud  affect- 
ing the  value  of  the  consideration  only.  Martina  v.  Muhlke, 
186  111.  327;  Taft  v.  Myerscough,  92  111.  App.  560,  and  cases 
there  cited.  The  fraud  alleged  in  said  third  plea  is  in  over- 
stating the  prosperity  and  responsibility  of  said  Southern 
Mutual  Investment  Company,  and  in  falsely  stating  that 
certain  persons  named  had  taken  out  bonds  in  said  Company 
to  a  large  amount,  and  also  by  the  use  of  an  alleged  letter 
which  had  not  been  signed  by  the  person  who  appeared  to 
have  signed  the  same,  whereby  appellant  was  induced  to  buy 
a  $6,000  gold  bond  of  said  Company,  upon  consideration  of 
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which  appellant  gave  the  note  in  suit.  This  plea  described 
the  bond,  as  payable  in  ten  years  from  July  25,  1905,  and 
charged  that  the  company  was  not  in  good  financial  condition 
and  not  able  to  comply  with  its  promises,  and  that  appellee 
had  notice  of  those  facts  when  said  note  was  assigned  and 
delivered  to  him.  It  did  i^ot  charge  that  the  bond  was  value- 
less, and  for  aught  that  appears  in  said  third  plea  the  bond 
may  have  been  worth  very  much  more  than  the  $450  which 
appellant  agreed  to  pay  therefor.  It  is  clear  that  this  plea 
does  not  show  that  the  execution  of  this  note  was  obtained 
by  fraud  and  circumvention,  within  the  meaning  of  those 
terms  in  the  statute  governing  this  case.  This  plea  does  not 
state  a  defense  to  the  fourth  count.  As  the  demurrer  was 
general  as  well  as  special  and  prayed  judgment  for  want  of 
a  sufficient  plea,  we  think  it  was  properly  sustained.  The 
fourth  special  cause  assigned  was  that  the  pleas  did  not  show 
that  the  Bank  was  not  an  innocent  purchaser  before 
maturity  for  value,  and  did  not  show  that  appellee 
was  the  original  payee  of  the  note.  It  is  true  that 
it  is  not  charged  in  either  plea  that  the  Bank  was  not  an 
innocent  purchaser  before  maturity  for  value  nor  that  plain- 
tiff was  the  original  payee.  Appellee  contends  that  regardless 
of  all  other  defects  in  the  pleas,  as  the  Bank  couJd  have  sued 
and  recovered  on  the  note  unaffected  by  the  circumstances 
stated  in  the  pleas,  therefore  when  appellee  purchased  the 
note  from  the  Bank  he  acquired  the  same  right.  Appellant 
contends  that  appellee  had  notice  of  these  defenses  when  he 
first  obtained  the  note  from  Earl  and  therefore  is  subject  to 
the  defenses  pleaded;  while  appellee  contends  that  the  pleas 
are  to  be  construed  most  strongly  against  the  pleader,  and 
therefore  are  to  be  taken  to  mean  that  appellee  had  notice 
when  the  note  was  assigned  and  delivered  to  him  by  the  Bank 
and  not  when  he  first  obtained  the  note  from  Earl,  and  there- 
fore do  not  deny  that  he  was  an  innocent  purchaser  for 
value  before  maturity.  As  we  are  of  the  opinion  that  neither 
plea  presents  any  defense  to  the  note,  the  second  plea  be- 
cause while  it  professes  to  be  a  plea  of  total  failure  of  con- 
sideration, the  facts  stated  do  not  constitute  a  total  failure  of 
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consideration,  and  the  third  plea,  because,  while  it  professes 
to  be  a  plea  of  fraud  and  circumvention,  it  is  not  of  fraud 
and  circumvention  in  obtaining  the  execution  of  the  note,  we 
conclude  that  it  is  unnecessary  to  further  discuss  the  ques- 
tion above  stated. 

The  judgment  is  affirmed. 

Affirmed. 


C  F.  White,  Appellee,  v.  John  Sellmyer,  Appellant. 

Gen.  No.  5352. 

BBOKEau9  AND  FACTORS — tchat  does  not  entitle  to  commisaions.  The 
fact  that  a  purchaser  may  to  some  extent  have  been  influenced  in  mak- 
ing the  purchase  does  not  entitle  the  broker  to  commissions;  the  broker 
to  be  entitled  to  commissions  must  have  effected  the  same  or  been 
the  efficient  or  procuring  cause  thereof. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the  Cir- 
cuit Court  of  Livingston  county ;  the  Hon.  G.  W.  Patton,  Judge,  presid- 
ing. Heard  in  this  court  at  the  April  terih,  1910.  Reversed  and  remand- 
ed.   Opinion  filed  October  18,  1910. 

H.  G.  Geeenebaum,  for  appellant 
White  &  Tuesbubq,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

Appellant  owned  a  coal  business  in  Pontiac  which  he  de- 
sired to  sell.  In  June  1907,  he  placed  it  in  the  hands  of 
Brown  for  sale,  and  later  in  the  same  month  in  the  hands  of 
Buell  and  then  with  Kiggs  in  the  same  month,  and  in  July 
he  placed  it  with  J.  M.  White,  a  brother  of  appellee,  and 
after  the  16th  of  August  he  placed  it  with  appellee,  C.  F. 
White.  He  gave  none  of  them  the  exclusive  right  to  sell. 
He  gave  each  the  same  terms,  $1,250  cash,  of  which  he  should 
receive  $1,200  and  $50  should  go  to  the  agent  who  succeeded 
in  making  the  sale.    Shortly  thereafter  he  sold  the  property 
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to  Buell.  C.  F.  White  claimed  commissions.  Appellant  re- 
fused to  pay  him.  C.  F.  White  brought  this  suit  before  a 
justice  against  appellant  for  such  commissions.  Appellant 
was  successful  before  the  justice,  but  on  appeal  to  the  circuit 
court  two  juries  have  found  for  appellee  and  a  judgment  for 
appellee  has  been  entered  on  the  last  verdict,  from  which  de- 
fendant below  appeals. 

Not  only  was  the  attention  of  Buell  called  to  the  property 
by  being  employed  to  sell  it,  but  it  is  also  clear  that  Riggs 
tried  to  sell  it  to  him  before  appellee  was  employed.  The 
testimony  of  appellant  and  Buell  and  Biggs  tends  to  show 
that  Biggs  was  the' one  who  brought  about  the  sale  and  that 
he  gave  Buell  the  benefit  of  his  commissions,  so  that  Buell 
only  paid  $1,200.  Appellee's  testimony  tends  to  show  that 
he  was  the  one  who  induced  Buell  to  buy.  He  has  slight 
corroboration.  The  apparent  preponderance  of  the  evidence 
is  in  favor  of  appellant.  Nevertheless,  after  two  juries  have 
decided  this  question  of  fact  for  appellee,  we  should  be  dis- 
posed to  let  the  verdict  stand,  were  it  not  for  the  instructions. 

In  the  second  instruction  appellant  requested  the  court 
to  instruct  the  jury  that  to  recover  appellee  must  show  "that 
he  was  the  eflScient  cause  of  the  sale,  or  in  other  words,  that 
it  was  through  his  efforts  that  the  property  in  question  was 
sold."  The  court  modified  this  to  read  "that  he  was  the 
eflScient  or  procuring  cause  of  the  sale,  or  in  other  words,  that 
it  was  through  his  efforts  to  some  extent  that  the  property 
in  question  was  sold."  In  the  third  instruction  requested 
by  appellee,  the  court  inserted  "and  that  the  services  of  plain- 
tiff did  not  influence  Buell  at  all,"  The  court  amended  the 
fifth  instruction  requested  by  appellant  by  inserting  the 
words  "and  that  Charles  White's  efforts  had  no  effect  or  in- 
fluence on  Buell  in  making  up  his  mind  to  buy  the  prop- 
erty." Appellant  requested  the  court  to  give  the  tenth  in- 
struction in  the  following  words : 

"You  are  instructed  by  the  court  that  although  you  be- 
lieve from  the  evidence  in  this  case  that  the  plaintiff  per- 
formed services  in  attempting  to  bring  about  a  sale,  still  the 
plaintiff,  White,  would  have  no  right  to  recover  unless  yon 


Second  District — Octobeb,  1910.  437 

White  V.  Sellmyer,  157  111.  App.  435. 


further  believe  from  the  evidence  that  as  a  result  of  his 
services  the  witness,  Buell,  purchased  the  property  in  ques- 
tion from  the  defendant  Sellmyer." 

The  court  modified  and  gave  the  same  in  the  following 
form: 

"You  are  instructed  by  the  court  that  although  you  believe 
from  the  evidence  in  this  case  that  the  plaintiff  performed 
services  in  attempting  to  bring  about  a  sale,  still  the  plaintiff 
White,  would  have  no  right  to  recover  unless  you  further  be- 
lieve from  the  evidence  that  by  his  services  the  witness,  Buell, 
was  induced  to  some  extent,  to  purchase  the  property  in  ques- 
tion from  the  defendant  Sellmyer." 

By  these  modifications,  to  which  exception  was  duly  pre- 
served, the  jury  were  told  that  in  order  to  constitute  a  defense 
it  must  appear  that  the  efforts  of  appellee  had  no  influence 
at  all  upon  Buell  in  inducing  him  to  buy  the  property,  and 
that  if  Buell  was  influenced  to  some  extent  by  the  efforts 
appellee  made  to  induce  him  to  buy  the  property,  then  ap- 
pellant was  liable.  Appellee  did  have  several  interviews  with 
Buell  in  which  appellee  endeavored  to  get  him  to  take  the 
property  on  the  terms  proposed  by  appellant,  and  even  though 
appellee  failed  in  bringing  him  to  those  terms  and  effecting 
a  sale,  yet  it  is  very  likely  that  what  appellee  said  to  Buell 
as  to  the  value  and  desirability  of  the  business  and  property 
had  some  effect  upon  him  in  finally  deciding  him  to  yield 
to  the  proposals  of  Kiggs.  Very  likely  every  one  of  the 
other  agents  in  whose  hands  appellant  placed  that  property 
for  sale  said  things  to  Buell  that  had  some  influence  upon 
him  in  inducing  him  to  consider  the  property  desirable  and 
in  keeping  his  mind  directed  to  the  subject  of  purchasing  it. 
We  are  of  opinion  that  such  influence  so  exerted  would  not 
give  each  of  the  agents  a  cause  of  action  for  the  commissions, 
but  that  the  only  person  who  would  be  entitled  to  commis- 
sions would  be  the  one  who  effected  the  sale,  or  through  whose 
efforts  the  sale  was  brought  about. 

For  the  error  in  the  modification  of  those  instructions,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  People  for  the  use  of  the  Treasurer  of  Knox  County, 
Appellant,  v.  James  W.  Davis  et  eL,  Appellees. 

Gen.  No.  5355. 

1.  Statutes  of  uiotation — against  iohom  do  not  run.  Statutes  of 
limitation  do  not  run  against  the  state  in  respect  to  public  rights,  unless 
the  state  is  expressly  included  within  the  terms  of  the  statute,  and  this 
rule  extends  to  minor  municipalities  created  by  the  state  as  local  gov- 
ernmental agencies,  such  as  counties,  cities,  towns  and  the  like,  in 
respect  to  governmental  affairs  affecting  the  general  public;  and  in 
all  matters  affecting  strictly  public  rights,  such  minor  municipalities 
are  exempt  from  the  statutes  of  limitation.  But  as  to  matters  in- 
volving private  rights,  counties,  cities,  towns  and  other  like  municipali- 
ties are  subject  to  statutes  of  limitation  to  the  same  extent  as  individ- 
uals. 

2.  Statute  of  limitations — when  runs  against  bond.  In  an  action 
upon  the  official  bond  of  a  sheriff  to  recover  fees  alleged  to  have  been 
unlawfully  retained  the  statute  of  limitations  constitutes  a  defense. 

Action  of  debt.  Appeal  from  the  Circuit  Court  of  Knox  county;  the 
Hon.  Habbt  M.  Waoooneb,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1910.    Affirmed.    Opinion  filed  October  18,  1910. 

A.  J.  BouTBLLE  and  BLaedy,  Welsh  &  Haedy,  for  appel- 
lants. 

Williams,  Laweence,  Welsh  &  Geeeit,  for  appellees. 

Me.  Justice  Dibell  delivered  the  opinion  of  the  court 
At  the  time  of  the  judgment  in  the  court  below,  this  was 
an  action  of  debt  in  the  name  of  the  People  for  the  use  of 
the  Treasurer  of  Knox  county  against  James  W.  Davis  and 
C.  A.  Stetson,  the  only  surviving  obligors  upon  the  official 
bond  of  Robert  G.  Mathews,  as  sheriff  of  Knox  county  for 
a  term  of  four  years  beginning  December  1890.  The  breach 
assigned  in  the  declaration  was  that  Mathews,  at  the  expira- 
tion of  his  term  of  office,  retained  a  large  amount  of  fees, 
monies,  emoluments  and  earnings  collected  by  him,  over  and 
above  his  lawful  salary,  clerk  hire  and  other  expenses,  law- 


Second  District — October,  1910.  439 

People  V.  Davis,  167  111.  App.  438. 

fully  allowed  to  him  as  sheriff,  and  that  he  wrongfully  con- 
verted the  same  to  his  own  use  and  never  paid  the  same  to 
the  treasurer  of  Knox  county.  Plaintiff  filed  a  very  lengthy 
itemized  bill  of  particulars  from  which  it  appeared  that 
plaintiff's  claim  was  that  in  the  semi>annual  settlements  of 
the  sheriff  with  the  county  board,  numerous  items  for  the 
expenses  of  the  sheriff's  office,  serving  papers,  conveying  per- 
sons to  the  penitentiary,  and  the  like,  had  been  charged 
against  the  county  and  allowed  to  the  sheriff  in  incorrect 
amounts,  some  for  less  than  was  due  the  sheriff  and  others 
for  more  than  was  due,  and  that  as  a  result  of  a  restatement 
of  the  entire  account  for  the  whole  term  for  which  the  bond 
was  given,  a  certain  sum  remained  still  due  to  the  county. 
Davis  and  Stetson  each  filed  numerous  pleas  to  the  declara- 
tion. Davis  filed  plea  No.  7,  setting  up  that  the  several 
supposed  causes  of  action  in  the  declaration  mentioned  did 
not  nor  did  any  or  either  of  them  accrue  to  the  plaintiff  at 
any  time  within  ten  years  next  before  the  commencement  of 
the  suit.  Stetson  filed  plea  No.  7A  to  the  same  effect.  Plain- 
tiff demurred  to  these  pleas  and  that  demurrer  was  over- 
ruled. Plaintiff  elected  to  abide  by  its  demurrer  to  the  pleas 
just  mentioned  and  defendants  had  judgment,  from  which 
plaintiff  below  appeals.  There  were  rulings  on  demurrers 
to  other  pleas,  but  the  errors  assigned  only  relate  to  the  two 
pleas  just  mentioned. 

Statutes  of  limitation  do  not  run  against  the  state  in  re- 
spect to  public  rights,  unless  the  State  is  expressly  included 
within  the  terms  of  the  statute,  and  this  rule  extends  to 
minor  municipalities  created  by  the  State  as  local  govern- 
mental agencies,  such  as  counties,  cities,  towns  and  the  like, 
in  respect  to  governmental  affairs  affecting  the  general  pub- 
lic; and  in  all  matters  affecting  strictly  public  rights,  such 
minor  municipalities  are  exempt  from  the  statutes  of  limita- 
tion. But  as  to  matters  involving  private  rights,  counties, 
cities,  towns  and  other  like  municipalities  are  subject  to 
statutes  of  limitation  to  the  same  extent  as  individuals. 
Brown  v.  Trustees  of  Schools,  224  111.  184.  We  regard 
Ramsay  v.  County  of  Clinton,  92  111.  225,  as  decisive  of  this 
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case.  That  was  a  suit  in  equity  by  the  county  of  Clinton  to 
recover  allowances  made  to  Ramsay  as  county  clerk  for 
services  and  expenses  of  his  office,  to  which  it  was  alleged  he 
was  not  entitled  by  law.  The  answer  set  up  that  the  county 
had  a  complete  remedy  at  law,  and  also  set  up  the  statute  of 
limitations.  It  was  held  not  only  that  there  was  a  remedy 
at  law,  but  also  that  the  statute  of  limitations  was  available 
as  a  defense.  The  same  principle  was  applied  in  School 
Directors  v.  School  Directors,  105  111.  653,  and  People  v. 
Town  of  Oran,  121  111.  650.  The  principle  is  that  the  peo- 
ple of  the  State  at  large  are  not  interested  in  the  amount  al- 
lowed for  these  county  expenses ;  that  they  involve  only  pri- 
vate rights.  We  are  of  opinion  that  the  court  properly  over- 
ruled the  demurrer  to  the  pleas  of  the  statute  of  limitations. 
The  judgment  is  therefore  affirmed. 

AffirrMd. 


The  People  (or  the  use  of  the  Treasurer  of  Knox  County, 
Appellant,  v.  James  Rebstock,  Appellee. 

Gen.  No.  5356. 

This  ease  is  oontroUed  by  the  decision  in  People  for  use,  etc.  ▼.  Davis, 
ante,  p.  438. 

Action  of  debt.  Appeal  from  the  Circuit  Court  of  Knox  county;  the 
Hon  Habrt  M.  Waggoneb,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1910.    Affirmed.    Opinion  filed  October  18,  1910. 

A.  J.  BouTELLE  and  Hasdt,  Welsh  &  Hardy,  for  appel- 
lant. 

Fletchee  Carney  and  James  W.  Caeney,  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court 
At  the  time  of  judgment  in  the  court  below,  this  was  an 
action  of  debt  in  the  name  of  the  People  for  the  use  of 
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the  Treasurer  of  Knox  county  against  James  Bebstock,  one 
of  the  obligors  on  the  bond  of  Owen  J.  Aldrich,  as  sheriff 
of  Knox  county  for  the  term  beginning  December  1904. 
This  case  is  in  all  essential  particulars  like  2To.  5,355^  People 
for  use,  etc.,  v.  Davis,  arde,  p.  438.  In  this  case,  a 
bill  of  particulars  was  filed  of  similar  tenor  to  the 
one  filed  in  that  case;  and  Bebstock,  as  well  as  another 
defendant  who  has  since  died,  filed  pleas  and  amongst  them 
plea  No.  7,  which  set  up  the  ten  years  statute  of  limitations. 
The  court  overruled  a  demurrer  to  that  plea,  plaintiff  elected 
to  abide  by  its  demurrer,  and  defendant  had  judgment.  The 
errors  assigned  relate  only  to  the  action  of  the  court  on  the 
demurrer  to  that  plea.  For  the  reasons  stated  in  the  Davis 
case,  the  judgment  is  affirmed. 

Affirmed. 


Milo  M.  Pierce  et  aL,  Executors,  Appellees,  ▼.  S.  W.  Jacobs 

et  aL,  Appellsuits. 

Gen.  No.  5357. 

1.  Negotiablb  instrttments — when  note  not  merged  in  judgment.  If 
an  administrator  of  a  deceased  endorser  paid  the  amount  due  thereon 
to  the  last  endorsee,  as  a  result  of  the  aUowance  of  a  claim  in  favor  of 
■uch  last  endorsee,  the  note  does  not  become  merged  in  the  judgment, 
but  an  action  may  be  maintained  thereon  against  the  makers  or  judg- 
ment taken  by  confession  (the  note  containing  an  authorizing  power). 

2.  Evn)ENCE — when  witness  disqualified  hy  interest.  Parties  in  in- 
terest are  incompetent  where  the  adverse  party  defends  in  a  representa- 
tive capacity. 

3.  EviDENGS — what  does  not  waive  objection  to  incompetent  testimony. 
If  Incompetent  evidence  is  admitted,  either  over  objection  or  subject  to 
objection,  opposing  counsel  may  cross-examine  without  waiving  the 
question  of  the  competency  of  such  testimony. 

4.  EvmsNCE — presumption  as  to  rejection  of  incompetent.  In  a  trial 
before  the  court  without  a  jury  it  will  be  presumed  that  the  court 
considered  only  such  evidence  admitted  subject  to  objection  as  was  com- 
petent. 
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Judgment  by  confession.  Appeal  from  the  Circuit  Court  of  Ka,ne 
county;  the  Hon.  Duanb  J.  Cabnes,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1910.    Affirmed.    Opinion  filed  October  18,  1910. 

S.  N.  HoovBE  and  John  A.  Russell,  for  appellants. 

HopiciNs,  Peffees  &  Hopkins  and  John  T.  Bichabds, 
for  appellees. 

Me.  Justice  Dibell  delivered  the  opinion  of  the  court. 

A  corporation,  named  the  Western  Insurance  Company  of 
Aurora,  Illinois,  reorganized  and  changed  its  name  to  West- 
ern Fire,  Marine  and  Plate  Glass  Insurance  Company  of 
Chicago,  Illinois,  and  in  July,  1901,  had  a  board  of  directors 
composed  of  S.  W.  Jacobs,  S.  M.  Farwell,  Matt.  W.  Pinker- 
ton,  W.  K.  Twomey  and  Edward  Pierce,  of  which  board 
Pierce  was  president  and  Twomey  was  secretary  and  treasur- 
er. At  a  semi-annual  meeting  of  the  board  of  directors,  held 
on  July  8,  1901,  the  records  of  the  board  show  the  following 
action  taken: 

"Owing  to  the  fact  that  a  good  many  old  bills  had  accumu- 
lated under  the  management  of  the  former  secretary,  and 
his  collections  not  being  in  shape,  it  was  decided  that  the 
corporation  should  raise  the  sum  of  twenty-five  hundred 
dollars  ($2,500)  to  clear  up  all  indebtedness.  The  follow- 
ing resolution  was  offered  and  adopted : 

That  directors  Matt  W.  Pinkerton,  S.  M.  Farwell,  S.  W. 
Jacobs  and  W.  K.  Twomey  draw  a  note  for  the  sum  of  twenty- 
five  hundred  ($2,500)  dollars  in  favor  of  the  president,  Ed- 
ward Pierce,  payable  in  ninety  days  from  date  at  the  rate  of 
six  per  cent.  (6%)  interest,  and  set  aside  as  a  guaranty  of  the 
payment  thereof  two  certain  notes  under  date  of  December 
10,  1900,  being  for  twenty-five  hundred  ($2,500)  dollars 
each,  one  due  on  or  before  three  (3)  years,  the  other  on  or 
before  four  (4)  years,  drawn  by  Isaiah  H.  Bradford,  in 
favor  of  Ann  E.  Pinkerton  and  by  her  endorsed;  the  same 
being  secured  by  mortgage  on  certain  mineral  lands  located 
in  St.  Louis  County,  Minnevsota,  and  said  note  was  drawn  in 
accordance  with  said  resolution." 
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A  judgment  note  was  thereupon  drawn  for  $2,500  payable 
to  the  order  of  Edward  Pierce  in  90  days,  with  interest  at 
the  rate  of  6%  per  annum,  and  it  was  signed  by  Jacobs,  Far- 
well  and  Twomey,  and  at  some  later  date  was  signed  by  Pink- 
erton,  who  was  not  present  at  that  meeting.  As  collateral  to 
this  note  two  notes  for  $2,500  each,  drawn  by  Bradford  in 
favor  of  Ann  E.  Pinkerton  and  by  her  endorsed,  and  a  mort- 
gage securing  the  same  and  two  other  like  notes  on  land  in 
Minnesota,  were  delivered  to  Pierce.  On  July  15,  1901, 
after  Pinkerton  had  signed  the  note,  Pierce  endorsed  and 
guaranteed  the  payment  of  the  note  on  the  back  thereof,  and 
the  Merchants'  iN'ational  Bank  of  Aurora,  Illinois,  discounted 
the  note  and  delivered  to  Pierce  a  draft  for  $2,500  which 
Pierce  endorsed  to  the  order  of  W.  K.  Twomey,  treasurer, 
and  Twomey  received  the  draft  and  the  proceeds  thereof  were 
used  to  pay  debts  of  said  Western  Fire,  Marine  and  Plate 
Glass  Insurance  Company.  Pierce  died  on  November  9, 
1901,  and  letters  testamentary  were  issued  to  his  executors 
by  the  Trobate  Court.  The  Bank  filed  a  claim  against  the 
estate  of  Pierce  upon  said  note  and  guaranty,  and  said  claim 
was  allowed  and  paid  by  the  executors.  The  executors  then 
entered  a  judgment  by  confession  upon  said  note  against  the 
makers  thereof  in  the  circuit  court.  The  defendants  obtained 
an  order  opening  the  judgment,  preserving  the  lien,  staying 
the  execution  and  permitting  defendants  to  plead.  After- 
wards they  withdrew  certain  pleas  previously  filed  and  filed 
an  amended  special  plea.  The  court  sustained  a  demurrer 
thereto  and  defendants  failed  to  plead  further,  and  the  order 
opening  the  judgment,  etc.,  was  vacated.  This  court  reversed 
that  order  in  Jacobs  v.  Pierce,  132  111.  App.  547,  and  the 
cause  was  remanded.  Thereafter  the  common  counts  and 
certain  pleas  and  replications  were  filed,  issues  were  joined, 
a  jury  was  waived,  the  cause  was  tried,  the  issues  were  found 
for  appellees  and  the  order  opening  the  judgment  was  again 
vacated.  Three  defendants  appealed  and  all  the  defendants 
have  assigned  error  as  appellants.  Appellants  mainly  rely 
on  three  contentions:  1.  Appellants  contend  that  the  note 
was  merged  in  the  judgment  in  the  probate  court  and  that  no 
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judgment  by  confession  could  thereafter  be  entered  upon  it 
nor  could  any  suit  be  thereafter  maintained  upon  the  note. 

2.  Appellants  contend  that  after  the  note  was  given  Pierce 
bought  fifty  shares  of  stock  of  the  corporation,  of  the  par 
value  of  $5,000,  and  agreed  to  turn  in  this  note  as  part  pay- 
ment therefor,  and  receive  a  certificate  for  the  shares  of  stock ; 
and  that  Pierce  thereby  became  bound  to  take  up  and  sur- 
render this  note  to  the  corporation,  which  was  the  sole  ben- 
eficiary of  the  note;  and  therefore,  neither  he  nor  his  exe- 
cutors can  maintain  a  suit  upon  said  note  against  appellants. 

3.  Appellants  contend  that  Pierce  held  the  collaterals  as 
security,  not  only  for  himself  but  also  for  appellants;  that 
said  collaterals  were  worth  much  more  than  is  due  upon  this 
note;  that  Pierce  allowed  the  collaterals  to  go  out  of  his 
hands ;  and  that  thereby  the  liability  of  appellants  to  him  and 
to  his  estate  on  said  note  was  extinguished. 

1.  When  this  case  was  first  before  us  in  132  111.  App.  547, 
we  held  that  Pierce's  executors,  having  taken  up  the  note,  had 
a  right  to  erase  the  endorsement  and  maintain  an  action  upon 
it  against  these  appellants,  and  cited  authorities  therefor, 
including  Campbell  v.  Humphries,  2  Scam.  478,  where  it  was 
held  that  ^^if  the  payee  or  any  assignor  has  been  under  the 
necessity  of  taking  up  the  note  his  right  of  action  revives." 
In  15  Am.  &  Eng.  Encyc.  of  Law,  1st  Ed.,  342,  the  same 
rule  is  thus  stated:  "While  a  judgment  recovered  upon  a 
promissory  note  or  bill  of  exchange  is  a  merger  of  the  cause  of 
action  as  between  the  parties  to  the  suit,  the  note  or  bill  is 
not  so  merged  as  to  prevent  the  endorsers  from  paying  the 
judgment,  receiving  the  note  and  maintaining  an  action  on 
it  against  the  maker."  In  1  Freeman  on  Judgments,  4th  Ed., 
sections  227  and  227a,  the  same  doctrine  is  stated,  and  it 
is  shown  that  in  such  a  case  the  note  is  not  merged  in  the  judg- 
ment against  an  endorser,  but  the  judgment  and  its  payment 
have  no  other  effect  as  to  the  maker  than  does  payment  by 
the  endorser  without  the  judgment,  and  the  endorser  upon 
taking  up  the  note  may  maintain  an  action  thereon.  In  this 
case  the  liability  of  Pierce  to  the  Bank  was  not  upon  the 
note  itself,  but  upon  his  contract  of  endorsement  and  guaran- 
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ty  written  upon  the  back  of  the  note.  While  the  claim  filed 
and  introduced  in  evidence  appears  to  have  the  original  note 
attached  thereto,  there  is  proof  it  was  the  copy  that  was  filed 
and  not  the  original,  and  that  when  the  executors  paid  the 
claim  they  obtained  the  note  at  the  bank.  But  whether  the 
note  itself  was  filed  in  the  probate  court  or  not,  we  are  of 
opinion  that  its  allowance  and  payment  had  no  other  effect 
as  between  the  makers  and  the  payee  and  his  estate  than 
would  the  payment  of  the  note  by  the  executors  have  without 
its  allowance.  So  far  as  the  makers  are  concerned,  the  simple 
fact  is  that  the  executors  of  the  payee  paid  the  endorsee  the 
amount  of  the  note  and  took  it  up  and  then  had  a  right  of  ac- 
tion against  the  makers. 

2.  Appellants'  second  contention  is  that  after  this  note  was 
given  Pierce  purchased  fifty  shares  of  the  stock  of  the  cor- 
poration and  received  the  certificate  therefor  and  agreed  to 
surrender  this  note  to  the  corporation  as  part  payment  for 
said  shares  of  stock,  and  it  is  claimed  that  the  only  reason 
why  he  failed  to  surrender  the  note  was  because  he  was  soon 
after  taken  fatally  ill  and  died.  On  this  and  some  other 
matters  appellants  testified.  Appellees  objected  to  the  tes- 
timony on  the  ground  that  they  were  incompetent  witnesses. 
In  some  instances  the  court  overruled  the  objection  and  ap- 
pellees excepted.  In  other  instances  the  court  indicated  his 
opinion  that  they  were  not  competent,  but  permitted  the 
evidence  to  go  into  the  record  subject  to  objection.  It  is 
obvious  that  under  section  2  of  the  Act  in  relation  to  Evi- 
dence and  Depositions,  the  defendants  are  not  competent  wit- 
nesses in  their  own  behalf  as  to  any  matter  occurring  during 
the  life  of  Edward  Pierce.  It  is  argued  that  some  of  these 
facts  were  brought  out  by  appellees'  counsel  on  cross-examin- 
ation. Upon  examination  of  the  record,  which  is  not  fully 
abstracted  in  this  respect,  we  conclude  that  this  was  a  proper 
cross-examination  upon  matters  brought  out  by  appellants' 
examination  in  chief,  which  the  court  either  permitted  to  be 
heard  subject  to  objection  or  overruled  the  objection  thereto. 
If  incompetent  testimony  is  admitted  either  over  objection 
or  subject  to  objection,  we  are  of  opinion  that  opposing  coun- 
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sel  may  cross  examine  without  waiving  the  objection.  We 
are  therefore  of  opinion  that  the  testimony  of  appellants 
ought  not  to  be  considered  where  it  was  so  objected  to.  The 
competent  testimony  having  a  tendency  to  prove  that  Pierce 
purchased  fifty  shares  of  stock  of  the  corporation  and  agreed 
to  surrender  this  note  in  part  payment  therefor,  consists  chief- 
ly of  the  testimony  of  P.  F.  McGivern,  who  was  a  bookkeeper 
for  the  corporation,  and  of  Mrs.  Clara  McGrew,  who  was 
stenographer  for  appellant,  Jacobs,  in  the  office  of  the  cor- 
poration, and  of  J.  J.  Luck.  McGivern  testified  that  some 
days  after  this  note  was  given,  he  heard  a  conversation  be- 
tween Pierce  and  Twomey  and  some  one  else,  in  which  Pierce 
either  said  that  he  would  take  fifty  more  shares  of  stock  or 
that  he  would  not  at  that  time  take  more  than  fifty  shares 
of  stock,  and  that  afterwards,  at  the  irequest  of  some  one,  he 
asked  Pierce  when  he  expected  to  return  the  note  for  $2,500 
and  Pierce  replied  that  he  intended  to  bring  it  in  for  cancel- 
lation in  a  few  days.  Mrs.  McGrew  testified  that  after  the 
directors'  meeting  of  July  8,  1901,  Pierce  came  into  the 
office  and  told  Jacobs  that  he  received  the  fifty  shares  of 
stock  which  he  had  agreed  to  take  and  that  he  would  send 
in  the  note  to  be  cancelled  and  pay  for  the  balance  of  the 
stock ;  that  he  was  tied  up  in  a  real  estate  deal  and  when  that 
came  easier  he  would  send  in  the  money.  She  testified  that 
she  knew  that  this  meant  the  $2,500  note  signed  on  July  8, 
because  she  knew  about  that  note  from  the  minutes  of  the 
directors'  meeting  which  she  wrote  up,  but  she  admitted  that 
she  did  not  hear  Pierce  say  that  it  was  the  note  of  July  8. 
Luck  testified  that  he  was  a  partner  of  Pierce  in  another  mat- 
ter, and  that  in  a  conversation  Pierce  told  him  that  this 
company  needed  some  money  and  that  he  had  to  take  some 
stock  and  pay  a  note  and  was  hard  up,  and  that  he  took 
$5,000  more  stock  in  this  company  for, a  $2,500  note;  that  he 
had  taken  some  stock  in  place  of  money  he  expected  on  a  note. 
If  these  conversations  related  to  the  $2,500  note  here  sued  on, 
then  they  tend  to  show  that  Pierce  had  agreed  to  take  fifty 
more  shares  of  stock  and  deliver  said  note  to  the  company 
in  part  payment  therefor.     But  there  are  many  facts  and 
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circumstances  in  evidence  to  make  it  doubtful  whether,  if 
those  conversations  occurred,  they  referred  to  this  note.  The 
proof  shows  that  there  had  been  two  other  notes  of  $2,500 
each  on  which  Pierce  had  been  liable,  connected  with  the 
affairs  of  this  corporation.  On  January  4,  1901,  before  the 
re-organization  and  change  of  name  had  been  effected,  Jacobs 
and  one  W.  A.  Lowell,  who  was  a  director  of  the  corporation, 
gave  Pierce  a  paper  signed  by  them,  in  which  they  said,  "If 
we  secure  control  of  the  charter  we  hereby  bind  ourselves  to 
make  you  good,  so  far  as  the  two  notes  of  $2,600  each,  and 
any  money  you  may  advance  at  this  time  out  of  the  business 
of  said  company,  and  after  the  completion  of  the  new  or- 
ganization will  hand  you  a  legal  paper  cQvering  this  ground." 
The  proof  shows  that  when  the  re-organization  was  effected 
Jacobs  and  Lowell  owned  far  more  than  a  majority  of  the 
capital  stock,  and  they  therefore  secured  the  control  referred 
to  in  said  paper.  There  is  no  competent  evidence  that  the 
$2,500  note  which  Pierce  was  to  surrender  in  part  payment 
of  fifty  shares  of  stock  (if  he  did  agree  to  surrender  a  note 
for  that  amount),  was  not  one  of  the  $2,500  notes  referred  to 
in  the  paper  of  January  4, 1901.  Again,  according  to  the  rec- 
ord evidence.  Pierce  did  not  buy  fifty  shares  of  stock  after  the 
note  in  suit  was  given.  The  corporation  had  a  bound  stock 
book  which  contained  blank  certificates  of  stock  and  a  blank 
stub.  When  a  certificate  was  issued  the  stub  was  filled  out 
and  remained  in  the  book  after  the  certificate  was  detached. 
The  last  certificate  ever  issued  by  this  company  appears  to 
have  been  on  stub  No.  222  and  according  to  the  stub  it  was 
dated  and  issued  to  S.  W.  Jacobs  on  July  5,  1901.  The 
certificates  numbered  from  223  to  604  and  the  accompanying 
stubs  all  remained  blank  in  the  certificate  book  at  the  time 
of  the  trial.  Under  date  of  June  22,  1901,  certificate  No. 
220  for  fifty  shares  was  executed  to  Edward  Pierce  and  the 
stub  states  that  it  was  issued  to  Edward  Pierce  on  June  22, 
1901.  Appellants  called  for  the  certificate  itself  and  ob- 
tained it  from  appellees  and  offered  it  in  evidence.  It  was 
not  only  dated  June  22,  1901,  but  the  revenue  stamp  upon  it, 
which  tlie  law  then  required,  was  marked  canceled  June  24, 
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1901.    This  is  strong  evidence  that  the  certificate  was  pre- 
pared and  executed  on  June  22,  and  that  the  stamp  was  can- 
celled on  June  24, 1901.    If  so,  then  the  testimony  introduced 
by  appellants  to  the  effect  that  ten  days  or  two  weeks  after 
this  note  was  given  on  July  8,  Pierce  agreed  to  take  these 
fifty  shares  of  stock  and  deliver  this  note  in  part  payment 
cannot  be  trua    McGivern  testified  that  this  stock  certificate 
was  issued  some  time  after  July  8,  and  that  by  arrangement 
it  was  dated  back  some  time  in  June.    He  did  not,  however, 
prepare  this  stock  certificate  nor  see  it  issued,  nor  have  any- 
thing to  do  with  the  issue  of  stock  certificates,  but  only  testi- 
fied in  reliance  on  an  alleged  conversation  in  which  it  was 
proposed  to  date  it  1}ack.     Ko  explanation  was  given  of  the 
fact  that  following  the  stub  of  this  certificate  to  Pierce  in 
the  stock  book  were  two  certificates  dated  July  5,  1901,  ex- 
cept the  statement  by  a  witness  of  a  possible  explanation 
which  he  did  not  know  to  be  true.     There  is  other  evidence 
in  the  record  tending  to  show  that  the  claim  that  Pierce,  a 
week  or  ten  days  after  the  execution  of  this  note  on  July  8, 
agreed  to  take  fifty  shares  of  stock  and  to  turn  in  this  note 
to  the  corporation  in  part  payment  therefor  is  an  after- 
thought   The  note  came  due  about  October  6, 1901.    Oh  Oc- 
tober 11,  Jacobs  wrote  Pierce  that  "we"  expected  to  be  out 
to  Aurora  before  this,  but  that  Twomey  had  been  East  on 
business  for  the  corporation  and  had  not  yet  returned  and 
was  expected  back  Monday  or  Tuesday  and  "just  as  soon  as 
he  returns  will  take  care  of  as  much  of  the  note  in  the 
bank  as  possible  and  pay  the  interest  for  another  ninety 
days :"  that  the  writer  did  not  know  "how  much  we  can  pay 
when  he  returns,  but  we  will  do  the  best  we  can  under  the 
circumstances."     On  October  17  or  18,  1901,  Farwell  and 
Twomey  visited  the  bank,  asked  for  and  obtained  an  exten- 
sion of  sixty  days  and  paid  the  interest  from  October  6  to 
December  6.     This  was  testified  to  by  N.  C.  Simmons,  the 
president  of  the  Bank.    Appellants  sought  to  prove  by  Sim- 
mons by  cross-examination  that  Farwell  or  Twomey  then  told 
him  that  there  was  an  arrangement  by  which  Pierce  was  to 
pay  the  note,  and  secured  from  him  once  an  answer  that  he 
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would  not  testify  that  such  a  statement  was  not  made.     A 
reading  of  his  entire  examination,  however,  from  the  record 
itself,  will  show  that  he  frequently  denied  any  recollection  of 
any  such  statement,  and  that  he  gave  it  as  his  belief  that  no 
such  statement  was  then  made  to  him.     On  December  12, 
Twomey  came  again  to  the  bank  and  paid  the  interest  from 
December  6,  1901,  to  February  6,  1902.     Under  date  of 
February  4,  1902,  Jacobs  wrote  the  bank  in  part  as  follows : 
'^The  signers  of  the  note  of  $2,600  which  you  hold  signed 
by  Matt  W.  Pinkerton,  S.  M.  Farwell,  W.  K.  Twomey  and 
S.  W.  Jacobs  and  endorsed  by  Edward  Pierce,  which  will 
fall  due,  we  understand,  the  6th  of   February,  would  like  to 
have  it  extended  ninety  days  upon  payment  of  the  interest" 
He  also  told  them  that  Twomey  held  the  collateral  in  trust 
for  the  holder  of  the  note  and  was  willing  to  turn  it  over  to 
the  bank  on  receiving  an  agreement  to  produce  it  in  court  in 
Cook  county  if  required.    The  evidence  indicates  the  entire 
solvency  of  Pierce  and  his  estate.     The  letters  are  better 
evidence  than  the  recollection  of  witnesses.    If  a  week  or  ten 
days  after  July  8,  1901,  Pierce  had  subscribed  for  and  ob- 
tained fifty  more  shares  of  stock  in  the  corporation  and  had 
agreed  to  pay  this  note  at  the  bank  and  surrender  it  to  the 
corporation,  and  had  received  a  certificate  for  such  fifty 
shares  of  stock,  it  is  not  reasonable  that  this  officer  of  the 
corporation  and  maker  of  the  note  should  have  been  writing 
such  letters,  one  to  Pierce  in  his  lifetime,  recognizing  the 
duty  of  the  makers  to  pay  the  note,  and  the  other  asking  its 
extension  and  offering  to  turn  over  the  collateral  to  the  bank ; 
nor  that  Farwell  and  Twomey  should  have  been  paying  the 
interest  and  securing  extensions.    Moreover,  Pierce  died  and 
these  makers  were  officers  of  the  corporation  and  all  but  one 
of  its  board  of  directors,  and  if  Pierce  had  not  paid  for  this 
stock  it  would  have  been  natural  for  them  to  have  a  claim 
filed  against  his  estate  in  the  name  of  the  corporation  for  the 
amount  which  Pierce   owed   the  corporation  for  the  fifty 
shares  of  stock.     This  was  not  done.    They  knew  they  were 
liable  to  the  bank  for  this  note  and  they  took  no  steps  to  cause 
the  estate  of  Pierce  to  pay  it  so  as  to  relieve  themselves  from 
Vol.  clvii. — 29. 
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liability  as  they  would  have  been  likely  to  do  if  Pierce  had 
promised  afterwards  to  pay  the  note  and  surrender  it  to  the 
corporation.  In  view  of  these  and  other  facts  appearing  in 
evidence,  we  cannot  say  that  the  trial  court  ought  to  have 
found  that  after  this  note  was  given  Pierce  bought  fifty 
shares  of  the  capital  stock  of  the  corporation  and  agreed  to 
take  up  and  surrender  this  note  as  part  payment  therefor. 

3.  The  collateral  described  in  the  resolution  of  the  com* 
pany  above  set  out  consisted  in  two  notes  of  $2,500  each, 
secured  by  the  mortgage  with  two  other  notes  of  $2,500  and 
the  proof  is  clear  that  the  mortgaged  premises  were  worth 
very  much  more  than  $10,000,  so  that  this  note  was  amply 
secured  by  the  collaterals.  One  special  plea  averred  that 
before  the  maturity  of  the  note  here  sued  on.  Pierce  delivered 
said  collaterals  to  Ann  E.  Pinkerton,  whereby  said  collaterals 
became  lost  as  security  for  said  note,  in  violation  of  the  agree- 
ment of  said  Pierce  to  hold  said  collaterals  till  the  note  here 
sued  on  was  fully  paid.  The  special  replication  denied  these 
allegations.  The  resolution  above  set  out  provided  that  said 
collateral  notes  and  mortgage  should  be  set  aside  as  a  guaran- 
ty of  the  payment  of  the  note  in  suit,  but  it  did  not  state  who 
should  hold  said  collaterals.  The  evidence  seems  to  show 
that  they  were  first  placed  in  the  hands  of  Pierce,  the  payee, 
but  it  clearly  appears  that  forthwith  they  were  in  the  hands 
of  Twomey,  one  of  the  makers  of  the  note,  and  that  they  re- 
mained there  till  long  after  the  death  of  Pierce.  In  a  cer^ 
tain  chancery  proceeding  afterwards  pending  in  the  superior 
court  of  Cook  county,  Pinkerton  and  Twomey,  two  of  the 
defendants  thereto,  filed  on  April  23,  1902,  a  sworn  answer, 
wherein,  in  reference  to  the  matters  now  under  discussion, 
they  made  the  following  allegations  under  oath: 

"These  respondents  further  answering  show  that  previous 
to  the  filing  of  the  bill  herein  and  on  the  8th  day  of  July 
1901  the  sum  of  $2,500  was  borrowed  by  the  directors  of 
said  complainant  corporation  and  turned  into  the  treasury 
of  said  complainant  for  the  use  thereof.  That  said  last  named 
sum  of  money  was  borrowed  upon  a  note  made  by  said  dir- 
ectors as  individuals  to  the  order  of  Edward  Pierce,  president 
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of  said  complainant  corporation,  and  by  said  Pierce  endorsed 
and  negotiated  for  said  money.  And  thereupon  the  said  sev- 
eral notes  in  said  partition  shown  as  in  the  possession  of  said 
respondent,  Twomey,  were  by  said  complainant  corporation 
transferred  to  said  Pierce  and  by  said  Pierce  transferred  to 
said  W.  K.  Twomey  to  have  and  hold  as  security  and  indem- 
nity for  the  payment  of  said  sum  of  $2,500  to  the  legal 
holder  of  the  note  therefor  and  to  the  makers  and  endorsers 
thereof.  And  said  note  for  $2,500  is  still  outstanding  and 
unpaid  and  held  by  a  certain  Banking  Company  located  at 
Aurora,  Illinois,  for  value,  and  said  Twomey  now  and  at  all 
times  since  the  day  last  aforesaid  has  and  still  holds  the 
said  several  promissory  notes  for  the  use  and  benefit  of  the 
said  pledges  under  said  deposit  contract  and  upon  no  other 
right  or  claim  whatever." 

There  was  oral  proof  tending  to  show  that  Twomey  and 
Farwell  also  offered  the  collateral  to  the  bank.  Jacobs,  in 
his  letter  of  February  4,  1902,  to  the  bank,  said  that  Twomey 
held  the  collateral  in  trust  for  the  holder  of  the  note  and 
offered  to  turn  it  over  to  the  bank  on  certain  conditions. 
Bradford,  the  maker  of  the  collaterals,  testified  that  he  paid 
them  personally  to  Ann  E.  Pinkerton  on  August  3,  1907,  but 
the  cross-examination  shows  that  in  fact  he  received  the  colla- 
teral notes  and  mortgage  from  Matt  W.  Pinkerton,  one  of 
the  appellants  herein.  It  is  clear  that,  during  substantially 
all  of  the  time  from  the  date  of  this  note  till  long  after  the 
death  of  Pierce,  Twomey  held  this  collateral  for  the  benefit  of 
all  parties  to  this  note.  How  he  came  to  place  them  in  the 
hands  of  Matt  W.  Pinkerton  does  not  appear.  Pinkerton 
also  was  secured  for  his  liability  on  this  note  by  said  collat- 
eral, and  his  answer  above  mentioned  shows  that  Twomey 
held  it  in  trust  for  his  benefit  with  his  approval.  The  proof 
therefore  shows  that  Twomey  held  the  collateral  in  trust 
with  the  approval  of  Farwell,  Jacobs  and  Pinkerton ;  and  we 
think  it  must  be  assumed  that  whatever  disposition  was  made 
of  the  sum  paid  by  Bradford  in  discharge  of  the  collaterals 
was  satisfactory  to  the  appellants.  The  appellants  were  com- 
petent witnesses  as  to  all  that  occurred  after  the  death  of 
Pierce.     They  could  have  proved  when  and  how  and  under 
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what  arrangement  the  collaterals  passed  from  the  possession 
of  Twomey  to  that  of  Pinkerton,  and  what  was  done  with  the 
proceeds  thereof  when  collected.     Pinkerton  received  them 
from  Twomey  with  full  knowledge  that  they  were  held  in 
trust  for  the  payment  of  this  note,  as  shown  by  his  sworn 
answer  above  quoted.    The  allegations  of  the  special  plea  that 
Pierce  was  the  one  who  surrendered  these  collaterals  to  Ann 
E.  Pinkerton  is  not  only  unsupported  by  any  proof,  but  it  is 
also  completely  disproved,  and  the  trial  court  could  not  have 
found  the  plea  sustained  by  the  proof.    No  doubt  it  is  true 
that  as  between  appellants  and  Pierce  on  the  one  hand  and 
the  Western  Fire,  Marine  and  Plate  Glass  Insurance  Com- 
pany on  the  other,  all  five  of  the  original  parties  to  this  note 
were  sureties  for  the  corporation  and  all  protected  by  this 
collateral,  and  it  may  well  be  that  if  the  collateral  had  been 
lost  without  the  fault  of  any  one  and  the  corporation  was  in- 
solvent the  loss  should  be  divided  among  all  five  of  the  origi- 
nal parties,  including  Pierce,  so  that  in  such  a  case  the  appel- 
lants would  be  liable  to  Pierce  for  only  four-fifths  of  the  loss. 
But  not  only  is  there  no  plea  setting  up  such  a  defense  by 
the  four  makers,  but  also  it  is  clear  that  the  four  appellants 
were  acting  together,  that  Twomey  had  the  collaterals  for 
them,  that  he  in  some  way  placed  them  in  the  hands  of  Matt 
W.  Pinkerton  who  knew  they  were  held  in  trust  as  such  secur- 
ity and  who  therefore  took  them  as  trustee,  and  that  he  sur- 
rendered them  when  they  were  paid.    It  must  be  presumed 
that  he  was  acting  for  the  appellants  and  that  they  have  had 
the  full  benefit  of  the  collaterals  in  some  way  satisfactory  to 
them,  and  which  they  did  not  see  fit  to  divulge.    We  are  of 
opinion  that  the  judgment  does  substantial  justice. 

The  court  kept  out  no  competent  testimony  oflFered  by  ap- 
pellants. Under  a  familiar  rule  it  will  be  presumed  that 
the  court  considered  only  such  of  the  evidence  admitted  sub- 
ject to  objection  as  was  competent.  The  ruling  of  the  court 
upon  propositions  of  law  presented  by  appellants  was  in  har- 
mony with  the  views  herein  expressed  and  does  not  require 
discussion.  We  find  no  reversible  error  in  the  record  and  the 
judgment  is  therefore  affirmed. 

Affirmed^ 
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William  J.  Walsh,  Appellee,  v.  Peoria  Railway  Company, 

Appellant 

Gen.  No.  5359. 

1.  Vbhdicts — when  ewcesaive.  A  verdict  reduced  by  retniiiitur  to 
$1,625  is  excessive  where  it  appears  that  the  plaintiff  at  the  time  of  the 
accident  was  working  for  $125  per  month,  was  absent  from  his  employ- 
.nent  for  five  months,  seven  weeks  of  which  time  was  spent  in  bed — ^no 
medieal  testimony  being  produced  to  support  the  claim  of  physicial 
injuries  sustained. 

2.  CoNTBiBUTOBT  MEGLiGENGB — effect  of.  A  person  injured  is  barred 
of  recovery  if  his  own  negligence  contributed  to  the  accident  in  question. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Peoria  county ;  the  Hon.  N.  £.  Wobthington,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1010.  Reversed  with  finding  of  facts. 
Opinion  filed  October  18,  1010. 

PiNKNEY  &  McBoBEBTS,  foF  appellant. 

Daily  &  Miller^  for  appellee. 

Me.  Justice  Dibell  delivered  the  opinion  of  the  court 
Monroe  avenue  in  the  city  of  Peoria  runs  in  a  northerly 
and  southerly  direction  and  Morgan  street  crosses  it  at  right 
angles.  Appellant  operates  a  double  track  street  car  line  upon 
said  Monroe  avenue.  The  cars  on  the  easterly  track  go  north, 
and  it  is  called  the  "up  track."  The  cars  on  the  westerly  track 
go  south,  and  it  is  called  the  "down"  track.  Appellee  is  a 
chaufiFeur.  On  January  29, 1909,  a  funeral  procession,  going 
north  upon  Monroe  avenue  on  the  easterly  side  of  the  street 
between  the  east  street  car  track  and  the  curb,  was  moving 
about  four  miles  per  hour.  A  car  upon  appellant's  street 
railway  was  going  north  on  the  up  track  and  stopped  above 
the  north  line  of  Morgan  street  to  let  off  passengers.  The 
rear  end  of  the  procession  was  about  opposite  said  car.  An- 
other car  was  coming  from  the  north  on  the  down  track  and 
was  approaching  Morgan  street.     Appellee  came  north  be- 
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hind  the  procession  and  street  car,  driving  an  expensive  au- 
tomobile owned  by  his  employer.  A  heavy  snow  storm  was 
prevailing.  He  had  groceries  in  his  automobile  and  wished  to 
go  to  his  employer's  home,  which  was  on  Madison  avenue,  the 
next  street  east  of  and  parallel  with  Monroe  avenue,  but  sev- 
eral blocks  north  of  Morgan  street.  He  was  going  north  with 
the  east  wheel  of  his  automobile  east  of  the  street  car  track 
and  the  west  wheels  west  of  the  east  rail.  Finding  his  pro- 
gress retarded  by  the  funeral  and  the  street  car,  he  turned 
at  or  near  Morgan  street  across  the  other  track  and  his  au- 
tomobile and  the  south  bound  street  car  collided.  The  right 
hand  front  wheel  of  the  automobile,  the  front  axle  and  the 
steering  wheel,  were  injured  or  broken,  the  glass  wind  shield 
was  broken,  and  appellee  was  injured.  He  brought  this  suit 
to  recover  damages  for  the  injuries  to  his  person.  He  had  a 
verdict  for  $2,225.  The  court  required  plaintiff  to  remit 
$600  and,  that  being  done,  entered  a  judgment  for  $1,625, 
from  which  the  street  railway  company  appeals. 

The  first  count  of  the  declaration  charged  that  the  street 
car  was  negligently  run  at  a  high  and  dangerous  rate  of 
speed.  The  second  count  charged  that  appellant  negligently 
failed  to  cause  a  gong  to  be  rung  at  least  one  hundred  feet 
before  reaching  Morgan  street  and  to  be  kept  ringing  till 
Morgan  street  was  reached,  as  required  by  an  ordinance  of 
the  city  of  Peoria.  The  third  count  charged  a.  negligent 
failure  to  obey  an  ordinance  of  the  city  which  required  the 
driver  of  such  a  car  to  keep  a  vigilant  watch  for  all  teams, 
carriages  and  persons  on  the  track,  and  to  stop  the  car  in  the 
shortest  time  and  space  possible  upon  the  first  appearance  of 
danger  to  such  team  or  person. 

Appellee  was  working  for  $125  per  month.  He  was  absent 
five  months  from  his  employment  after  this  accident  and 
spent  seven  weeks  of  that  time  in  bed.  He  produced  no  med- 
ical testimony  to  support  his  claim  of  the  extent  of  his  physi- 
cal injuries.  At  the  end  of  five  months  he  returned  to  the 
same  line  of  work  for  the  same  employer.  We  are  not  satis- 
fied that  the  amount  of  the  judgment  was  warranted  by  the 
evidence. 
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Appellee  contends  that  lie  turned  to  go  west  in  the  center 
of  Morgan  street,  and  claims  that  he  could  not  see  the  ap- 
proaching car  because  of  the  car  going  north,  and  that  he 
intended  to  go  west  on  Morgan  street  to  Prairie  avenue,  the 
next  street  parallel  with  Monroe  avenue  and  west  thereof. 
He  did  not  explain  why  he  did  not  turn  east  on  Morgan  street, 
which  was  the  direct  route  to  his  employer's  house,  and  cross 
questions  put  to  him  by  appellant's  counsel  to  ascertain  why 
he  went  west  instead  of  east,  when  his  avowed  object  was  to 
reach  his  employer's  home,  were  objected  to  by  appellee's 
counsel  and  the  evidence  thereby  kept  out.  Appellee  claims 
that  the  gong  was  not  sounding  on  the  car  which  struck  him, 
and  that  he  was  proceeding  at  slow  speed,  and  that  the  street 
car  was  going  very  rapidly.  The  clear  preponderance  of  the 
evidence  shows  that  appellee  was  running  the  automobile  at  a 
high  rate  of  speed ;  that  the  street  car  was  running  very  slow- 
ly, because  it  was  passing  the  car  standing  still  and  discharg- 
ing passengers;  that  the  gong  was  sounding,  though  it  did 
not  begin  to  ring  as  far  back  from  Morgan  street  as  the 
ordinance  required.  We  are  satisfied  from  the  very  clear  pre- 
ponderance of  the  evidence  that  appellee  did  not  attempt  to 
go  west  on  Morgan  street,  but  that  he  swung  behind  the 
standing  car  for  the  purpose  of  going  to  the  left  hand  side 
of  Monroe  avenue  and  thus  getting  around  the  funeral  pro- 
cession ;  that  when  the  collision  occurred  the  automobile  was 
already  several  feet  north  of  the  north  line  of  Morgan  street ; 
and  that  the  collision  was  due  to  appellee's  negligence.  He 
was  on  the  wrong  side  of  the  street  passing  behind  a  standing* 
car  in  a  blinding  snow  storm,  running  at  a  high  rate  of  speed, 
and  reckless  of  the  consequences  which  might  follow  to  others 
who  were  momentarily  obscured  from  his  view  by  the  stand- 
ing car  and  the  storm.  Without  describing  the  injuries  to 
the  street  car,  which  were  serious,  we  think  it  sufficient  to 
say,  that  upon  consideration  of  all  evidence,  we  are  of  opinion 
that  appellee  was  not  injured  because  of  any  negligence  of 
appellant,  but  because  of  his  own  negligent  operation  of  the 
automobile. 

The  judgment  is  therefore  reversed  with  a  finding  of  facts. 

Reversed  with  finding  of  facts. 
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Finding  of  facts,  to  be  incorporated  in  the  judgment. 
We  find  that  the  injuries  for  which  appellee  brought 
this  suit  againts  appellant  were  not  caused  by  any  negligence 
of  appellant,  but  by  the  negligence  of  appellee  in  driving  his 
employer's  automobile. 


Aurora  Daily  News  Company  et  al.»  Appellees,  ▼.  Lincoln 

B.  Frazier»  Appellant. 

Gen.  No.  5368. 

iNJUNonoN— to^en  lies  to  reairain  prosecution  of  action  at  law  upon 
note.  An  injunction  lies  to  restrain  the  prosecution  of  an  action  at  law 
upon  a  promissory  note  made  by  a  corporation  as  to  which  such  cor- 
poration has  no  defense  at  law,  but  as  to  which  there  is  an  equitable 
defense  in  favor  of  the  sole  owners  of  such  corporation,  which  defense 
is  one  of  fraud  in  the  consideration. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Kane  county; 
the  Hon.  Duane  J.  Cabnes,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1010.    Affirmed.    Opinion  filed  October  18,  1910. 

John  M.  Raymond  and  John  K.  Newhaix^  for  appellant. 
David  J.  Pbffebs^  for  appellees;  Aubekt  J.  Hopkins^ 

pro  86. 

Me.  Justice  DtBELL  delivered  the  opinion  of  the  court 
The  Aurora  Daily  News  Company,  an  Illinois  corporation, 
hereinafter  called  the  Company,  Albert  J.  Hopkins  and 
Charles  H.  Smith,  filed  a  bill  in  equity  against  Lincoln  B. 
Frazier.  One  object  of  the  bill  was  to  secure  an  injunction 
against  the  further  prosecution  of  a  suit  brought  by  Frazier 
against  the  company  on  January  27,  1910,  in  the  Circuit 
Court  of  Kane  county  upon  a  promissory  note  dated  Septem- 
ber 2,  1909,  payable  on  demand  after  date  with  interest  at 
six  per  cent  per  annum,  for  the  principal  sum  of  $2,600,  pur- 
porting to  be  executed  by  the  company  by  Frazier,  its  presi- 
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dent,  to  the  Aurora  National  Bank,  and  by  the  latter  en- 
dorsed to  the  order  of  Frazier  without  recourse.  A  motion 
by  complainants  for  a  temporary  injunction  was  submitted 
by  complainants  upon,  the  bill  of  complaint  verified  by  the 
affidavit  of  Hopkins;  by  the  defendant,  Fraider,  upon  his 
affidavit,  certain  exhibits  and  the  oral  evidence  of  M.  E. 
Plain,  secretary  of  ^he  company,  identifying  certain  records 
of  the  company  which  defendant  put  in  evidence ;  in  rebuttal 
of  which  complainants  read  additional  affidavits  of  Plain  and 
Hopkins  and  the  affidavits  of  W.  W.  Clark,  then  the  manag- 
ing editor,  and  of  one  of  the  expert  accountants  hereinafter 
mentioned.  It  was  shown  that  complainant.  Smith,  was  too 
ill  to  make  an  affidavit.  The  court  granted  a  temporary  in- 
junction upon  the  giving  of  a  certain  bond,  which  bond  was 
furnished.  Frazier  prosecutes  this  appeal  from  the  order 
granting  the  injunction.  Frazier's  affidavit  admitted  many 
things  stated  in  the  bill,  denied  some,  was  silent  as  to  some, 
and  gave  a  different  version  of  others.  We  are  not  called 
upon  to  determine  how  far,  upon  an  application  for  injunc- 
tion before  answer,  the  affidavit  of  the  defendant  denying  the 
all^ations  of  the  bill  can  be  heard  to  prevent  a  temporary 
injunction,  for  the  reason  that  when  all  the  affidavits  are 
considered  there  is  a  clear  preponderance  of  proof  in  favor 
of  most  of  the  material  allegations  of  the  bill.  The  main 
question  is  whether  a  case  is  stated  which  entitles  complain- 
ants to  a  temporary  injunction,  or  whether  complainants  have 
an  adequate  remedy  at  law  and  for  that  reason  cannot  resort 
to  equily. 

The  bill  alleged  that  the  company  was  an  Illinois  corpora- 
tion, organized  about  1891  and  having  its  principal  place  of 
business  in  Aurora ;  that  its  capital  stock  had  been  issued,  and 
in  1908  was  all  owned  by  Frazier,  except  two  shares  delivered 
by  Frazier  to  an  employe  named  Douglas  under  an  arrange- 
ment that  when  Douglas  ceased  to  be  an  employe  of  the  com- 
pany Frazier  should  have  the  right  to  purchase  said  two 
shares  for  $213 :  that  Douglas  long  prior  to  October,  1908, 
had  ceased  to  be  an  employe  and  Frazier  claimed  to  own  those 
two  shares;  and  also,  that  in  October,  1908,  and  for  many 
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years  prior  thereto  Frazier  owned  ninety-eight  out  of  the  one 
hundred  shares  of  the  capital  stock  and  claimed  to  own  said 
other  two  shares;  that  the  business  of  the  company  was  the 
publication  of  a  daily  newspaper  in  Aurora;  that  for  many 
years  prior  to  October,  1908,  the  corporate  form  of  the  busi- 
ness was  disregarded  and  it  was  treated  as  the  individual  busi- 
ness of  Frazier ;  that  Frazier  and  his  wife  and  a  relative  were 
a  majority  of  the  board  of  directors,  but  the  property  and 
business,  though  technically  that  of  the  company,  was  treated 
as  the  property  and  business  of  Frazier  and  he  conducted  the 
business  as  though  it  were  not  owned  by  a  corporation  but 
was  his  private  property,  and  the  shares  of  stock  were  treated 
by  him  as  evidence  of  his  ownership  of  the  assets  of  the 
company;  that,  on  October  31,  1908,  while  still  the  owner  of 
the  entire  stock  and  holding  and  treating  the  same  as  above 
stated,  Frazier  sold  Smith  and  Hopkins  a  one-half  interest 
in  the  property  and  assets  of  the  company  for  a  valuable  con- 
sideration; that  in  the  negotiation  and  sale  thereof  Frazier 
treated  said  business  and  property  as  belonging  to  him,  al- 
though in  transferring  said  one-half  interest  he  assigned 
twenty-five  shares  of  said  stock  to  Hopkins  and  a  like  number 
to  Smith. 

The  bill  further  alleged  that  in  negotiating  said  sale  Fraz- 
ier stated  to  both  Smith  and  Hopkins,  in  answer  to  their 
questions,  that  the  company  was  a  going  concern,  that  it  had 
no  debts,  and  that  at  that  time  and  long  prior  thereto  Frazier 
had  been  and  was  making  money  in  said  business ;  that  Hop- 
kins and  Smith  both  relied  upon  the  truth  of  said  representa- 
tions in  purchasing  said  interest  in  the  business ;  that  there- 
after Frazier  continued  to  manage  the  business  till  Septem- 
ber 25,  1909 ;  that  Smith  and  Hopkins  had  confidence  in  the 
honesty  of  Frazier  and  trusted  him  with  the  management 
of  the  business,  but  did  not  authorize  him  to  execute  prom- 
issory notes  or  power  of  attorney  upon  which  a  judgment 
could  be  rendered  against  the  company,  and  they  each  relied 
upon  the  statements  of  Frazier  that  the  income  of  the  com- 
pany from  month  to  month  was  greater  than  its  necessary 
expenditures ;  that  the  books  and  accounts  of  the  business  for 
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many  years  before  Hopkins  and  Smith  bought  said  interest 
and  thereafter  until  about  September  25,  1909,  were  under 
the  sole  supervision  of  Frazier  and  he  was  in  sole  control  of 
all  contracts  and  documents  relating  to  the  income  and  ex- 
penditures of  the  company;  that  from  time  to  time  between 
October  31,  1908,  and  September  25,  1909,  Frazier  reported 
to  Hopkins  and  Smith  that  the  company  was  making  more 
money  than  was  expended  from  month  to  month. 

The  bill  further  alleged  that  during  the  summer  of  1909 
Frazier  sought  to  sell  his  remaining  interest  in  the  company 
to  Hopkins  in  order  that  Frazier  might  go  out  of  the  news- 
paper business  and  devote  his  time  to  his  duties  as  trustee 
of  his  father's  estate,  and  negotiations  were  carried  on  during 
the  summer  and  fall  of  1909  between  Frazier  and  Hopkins 
for  the  sale  by  Frazier  to  Hopkins  of  Frazier's  remaining 
one-half  interest  in  said  property  and  business,  during  which 
negotiations  Frazier  always  stated  that  the  business  of  the 
company  was  being  conducted  with  profit ;  that  during  these 
negotiations  it  was  arranged  between  Hopkins  and  Frazier, 
at  the  instance  of  Hopkins,  that  expert  accountants  should 
examine  the  books  and  accounts  of  the  business,  and  two  ex- 
pert accountants  did  so;  that  Frazier  furnished  to  said  ac- 
countants access  to  the  books,  papers  and  documents  of  the 
company,  which  were  then  under  the  sole  supervision  and 
control  of  Frazier;  that  upon  the  information  and  data 
furnished  by  Frazier,  said  accountants  made  a  report  show- 
ing that  the  assets  exceeded  the  liabilities  by  nearly  $2,000 
and  showing  that  there  were  only  $497.29  of  unpaid  bills 
and  accounts  and  an  unpaid  note  of  $1,000  held  by  the  First 
National  Bank  of  Aurora,  and  that  the  unpaid  subscriptions, 
advertising  and  cash  exceeded  the  liabilities  by  $1,913.04; 
that  Frazier  personally  examined  said  report  after  it  was 
made  and  stated  to  Hopkins  that  it  correctly  represented  the 
financial  condition  of  the  company  and  business  so  far  as 
liabilities  were  concerned,  and  that  there  were  unpaid  sub- 
scriptions, aggregating  nearly  $1,900,  which  should  be  added 
to  the  assets  of  the  company ;  that  during  the  time  from  Oc- 
tober 31,  1908,  to  September  25,  1909,  though  the  business 
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was  technically  conducted  by  the  corporation,  it  was  treated 
as  the  individual  business  of  Frazier,  Hopkins  and  Smith, 
Frazier  owning  one-half  and  Smith  and  Hopkins  each  one- 
fourth  of  the  said  business. 

The  bill  further  alleged  that  on  September  25,  1909,  Fraz- 
ier sold  his  remaining  one-half  interest  in  the  property  and 
assets  of  the  business  to  Hopkins  for  a  valuable  considera- 
tion ;  that  in  said  sale  said  one-half  interest  in  said  property 
was  treated  as  belonging  to  Frazier ;  that  though  Frazier  then 
assigned  the  remaining  shares  of  stock  in  the  company  to 
Hopkins,  yet  this  was  merely  as  a  convenient  way  of  making 
the  transfer ;  that  Hopkins  in  buying  said  remaining  interest 
in  the  business  from  Frazier  did  so  in  reliance  upon  Frazier's 
statements  to  him  as  to  the  financial  condition  of  the  company 
and  business,  and  upon  Frazier's  statement  of  the  correctness 
of  the  report  of  said  accountants  and  upon  the  statement 
made  to  Hopkins  by  Frazier  before  and  at  the  time  of  the  pur- 
chase that  no  new  or  other  indebtedness  had  been  created  and 
no  new  obligation  had  been  made,  and  relying  thereon,  Hop- 
kins paid  Frazier  for  said  remaining  interest  in  the  business. 

The  bill  further  alleged  the  commencement  by  Frazier  of 
said  suit  against  the  company  upon  said  note  for  $2,500 
above  described ;  that  when  Hopkins  bought  said  remaining; 
interest  in  the  business  from  Frazier  he  had  no  knowledge  of 
the  existence  of  said  promissory  note  or  that  any  such  indebt- 
edness existed,  and  first  learned  thereof  about  November  9, 
1909,  long  after  he  had  paid  Frazier  for  such  remaining  in- 
terest; that  though  said  note  was  negotiated  by  Frazier  at 
said  Aurora  National  Bank  on  September  2,  1909,  and 
though  Hopkins  and  Frazier  talked  over  the  financial  con- 
dition and  indebtedness  of  the  company  and  said  accountants' 
report  between  September  2  and  September  25,  1909,  yet 
Frazier  concealed  from  Hopkins  the  facts  concerning  the 
execution  and  negotiation  of  said  note  and  stated  to  Hopkins 
that  no  new  or  additional  indebtedness  had  been  created  since 
the  examination  by  said  accountants,  which  was  on  August 
10,  1909 ;  that  Frazier  now  claims  that  said  note  was  made 
for  old  debts  ^f  the  company,  but  he  did  not  advise  said  ac- 
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coimtants  of  any  such  indebtedness,  and  the  books,  accounts 
and  papers  of  the  company  contain  no  entry  of  the  existence 
thereof;  that  the  company  carried  on  its  banking  business 
with  the  First  National  Bank  of  Aurora  and  had  never  car- 
ried on  any  business  with  Aurora  ]^ational  Bank,  and  that 
Frazier  negotiated  said  note  at  the  latter  bank  to  prevent 
knowledge  thereof  coming  to  Hopkins  or  Smith  or  the  com- 
pany; that  Frazier  never  caused  any  entry  to  be  made  on 
the  books  of  the  company  of  said  transaction  with  the  Aurora 
National  Bank ;  that  Smith  and  the  company  had  no  knowl- 
edge or  information  of  any  indebtedness  of  the  company,  ex- 
cept as  set  forth  in  the  report  of  said  accountants,  and  no 
knowledge  of  the  making  of  this  note,  and  that  Frazier  had 
no  authority  to  execute  the  note  and  power  of  attorney  there- 
to attached;  that  when  they  learned  of  the  note  Smith  and 
Hopkins  repudiated  it  and  insisted  that  it  was  the  indebted- 
ness of  Frazier;  that  thereupon  Frazier  paid  the  note  and 
took  it  up  and  instituted  this  suit  in  his  own  name  against 
the  company;  that  said  suit  at  law  is  an  attempt  to  recover 
said  indebtedness  against  said  Hopkins  and  Smith  and  that 
if  said  note  should  go  to  judgment  in  said  suit  it  would  be 
in  effect  a  recovery  against  Smith  and  Hopkins  in  proportion 
to  their  respective  interests  in  the  property,  and  that  it  is 
inequitable  and  unjust  that  Frazier  should  prosecute  said 
suit  against  said  company,  and  that  the  equitable  defenses 
herein  shown  cannot  be  availed  of  in  said  suit  at  law. 

The  bill  further  alleged  that  after  Hopkins  purchased  said 
remaining  interest  of  Frazier  on  September  25,  1909,  a 
large  number  of  bills  and  accounts  were  presented  against 
the  company  which  were  outstanding  when  said  accountants 
examined  said  books  and  which  were  not  shown  upon  the 
books,  and  the  existence  of  which  was  concealed  from  the 
complainants,  and  Frazier  did  not  tell  the  accountants  nor 
Hopkins  thereof ;  that  said  debts  and  liabilities  so  concealed 
amounted  to  $6,000 ;  that  the  company  was  compelled  to  pay 
them  and  they  depreciated  the  value  of  the  interest  so  pur- 
chased by  Smith  and  Hopkins  from  Frazier;  that  in  equity 
Frazier  is  estopped  from  denying  his  liability  to  pay  said 
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claims  as  well  as  said  note^  and  that  by  his  silence  concerning 
said  liabilities  and  his  assurances  above  stated  and  by  his  con- 
duct when  he  sold  his  interest  in  the  company  he  in  law  as- 
sumed to  pay  all  indebtedness  not  stated  in  the  report  of  the 
accountants  and  ought  in  equity  to  be  decreed  to  reimburse 
the  company  or  Hopkins  or  Smith  for  the  payment  of  said 
sums  of  money;  that  when  they  bought  the  interest  on  Oc- 
tober 31,  1908,  Frazier  agreed  with  them  to  keep  accurate 
books  of  account  of  said  business  and  show  the  receipts  and 
expenditures  thereon  from  day  to  day;  that  Hopkins  and 
Smith  were  engaged  in  other  occupations  and  relied  upon 
Frazier  to  keep  accurate  books  of  account  and  to  show  the 
receipts  and  liabilities  of  the  company,  but  that  he  did  not 
perform  his  agreement  but  received  large  sums  of  money, 
amounting  to  over  $8,000,  belonging  to  the  company  and  in 
which  Smith  and  Hopkins  were  interested,  which  he  diverted 
to  his  own  use  and  did  not  enter  upon  the  books  of  account. 
The  averments  of  the  bill  were  much  more  full  than  we  have 
above  stated.  The  bill  prayed  for  an  accounting  between  com- 
plainants and  Frazier,  and  that  Frazier  be  decreed  to  pay 
complainants  whatever  was  due  from  him  to  the  complainants 
or  any  of  them  upon  such  accounting,  and  they  offered  to 
pay  Frazier  what,  if  anything,  should  be  due  from  them  to 
him ;  and  the  bill  prayed  for  a  temporary  injunction  against 
the  prosecution  of  said  suit  at  law,  and  that  upon  the  final 
hearing  such  injunction  be  made  perpetual,  and  for  other 
and  further  relief. 

Frazier  in  his  afiidavit  stated  that  he  only  owned  ninety- 
five  shares ;  that  three  shares  had  never  been  issued,  and  that 
two  shares  had  been  issued  to  Douglas,  whb  had  assigned  the 
same  to  I.  C.  Copley,  and  that  the  latter  claimed  to  own  said 
two  shares ;  and  that  there  was  pending  in  the  circuit  court 
a  mandarmis  suit  brought  by  Douglas  and  Copley  against 
the  company  and  Frazier,  its  then  president,  and  Plain,  its 
secretary,  to  compel  the  transfer  of  said  stock  from  Douglas 
to  Copley  on  the  books  of  the  company.  But  Frazier  also 
intoduced  in  evidence  the  answer  of  the  company  and  of 
Frazier  and  of  Plain  to  said  petition  for  a  mandamus,  where- 
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in  they  stated  that  the  delivery  of  said  certificate  to  Douglas 
was  a  gratuity  on  the  part  of  the  company  and  its  president, 
and  that  said  certificate  stated  that  it  was  issued  to  Douglas, 
not  in  his  individual  right,  but  as  an  employe  of  the  company, 
and  that  if  Douglas  should  cease  to  be  an  employe  of  the 
company,  the  president  should  have  the  option  to  take  back 
said  shares  of  stock  on  paying  six  per  cent  premium  on  the 
par  value  of  the  same,  and  that  the  stock  could  not  be  trans- 
ferred to  any  other  person  than  one  first  approved  by  the 
board  of  directors.     Said  answer  in  the  mandamus  case 
further  stated  that  Douglas  had  left  the  employ  of  the  com- 
pany and  entered  the  service  of  a  rival  newspaper,  and  that 
Frazier  as  president  of  the  company  had  exercised  the  option 
to  take  back  said  shares  from  Douglas  and  had  paid  him 
therefor  its  par  value  and  the  six  per  cent  premium,  and 
that  said  shares  thereby  became  the  property  of  the  president, 
and  Douglas  had  no  further  interest  therein  and  no  power  to 
transfer  said  shares  to  Copley,  and  that  said  alleged  transfer 
to  Copley  was  void  and  gave  Copley  no  right  to  said  shares. 
Frazier  also  oifered  in  evidence  the  records  of  the  company, 
and  among  them  certain  by-laws  which  allowed  the  transfer 
of  shares  of  stock  only  to  some  person  first  approved  by  the 
board  of  directors;  and  which  provided  that  where  shares 
were  held  by  an  employe  of  the  company,  the  president  at 
his  option  should  have  the  right  to  buy  such  shares  upon 
the  termination  of  employment  at  the  price  which  the  em- 
ploye paid  therefor.    If  three  shares  had  not  been  issued  there 
were  in  fact  but  ninety-seven  shares.    Upon  this  application 
for  a  temporary  injunction  it  must  be  considered  as  estab- 
lished that  when  Frazier  negotiated  for  the  first  sale  to 
Hopkins  and  Smith  he  represented  himself  to  be  the  sole 
owner  of  the  business  and  property  of  the  company.     He 
claims  in  his  affidavit  that  what  he  negotiated  and  sold  to 
Hopkins  and  Smith  in  1908  and  to  Hopkins  in  1909  was 
shares  of  stock  in  the  company ;  but  not  only  does  the  sworn 
bill  allege  a  very  diiferent  state  of  facts,  but  also  Plain  in 
his  affidavit  in  rebuttal  states  that  in  1908  Frazier  sought 
for  and  obtained  his  services  to  interest  Hopkins  and  Smith 
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in  the  business  and  to  induce  them  to  buy  a  one-half  interest, 
and  that  he  did  so  act  and  did  bring  about  the  first  sale,  and 
that  nothing  was  said  to  him  by  Frazier  about  selling  any 
shares  of  stock  nor  were  the  value  of  such  shares  of  stock 
stated  or  discussed,  but  that  Frazier  treated  it  as  a  business 
and  property  owned  by  him  and  that  he  wished  to  sell  a 
one-half  interest  in  said  business  and  property  to  Hopkins 
and  Smith ;  that  in  1909  Frazier  again  sought  his  assistance 
to  sell  his  remaining  interest  in  the  property  to  Hopkins  and 
that  he  did  assist  in  such  sale,  and  that  there  was  then  no 
discussion  of  the  capital  stock  but  only  of  his  remaining 
interest  in  the  business  and  property.  If  the  record  of  the 
company  introduced  in  evidence  is  the  entire  record  of  the 
meetings  of  the  stockholders  and  of  the  board  of  directors, 
then  it  is  evident  that  the  corporate  existence  and  control 
had  always  been  a  mere  matter  of  form  during  the  legal 
existence  of  the  corporation.  Some  times  such  meetings 
were  held  once,  twice  or  three  times  a  year.  Sometimes 
they  were  two  years  apart  and  once,  between  three  and  four 
years.  Several  meetings  were  held  just  before  and  just 
after  the  purchase  of  the  one-half  interest  by  Hopkins  and 
Smith  in  1908  so  as  to  give  Hopkins  and  Smith  representa- 
tives on  the  board  of  directors.  Thereafter,  while  Frazier 
managed  the  business  for  all  three,  no  corporate  meetings 
were  held,  and  the  proof  is  that  when  Frazier  desired  advice 
or  assistance  he  did  not  apply  to  the  board  of  directors,  but  to 
Hopkins  and  Smith. 

Frazier  stated  in  his  affidavit  that  he  used  the  proceeds 
of  the  $2,500  note  partly  to  pay  former  debts  of  the  com- 
pany and  that  the  rest  was  put  into  the  treasury  of  the  com- 
pany. He  does  not  state  the  amounts  or  the  names  of  the 
owners  of  such  former  debts  so  paid,  nor  when  they  were 
incurred.  He  does  not  deny  that  he  borrowed  this  money 
and  gave  this  note  after  the  expert  accountants  had  made 
their  report  and  when  the  negotiations  for  the  sale  of  his 
remaining  interest  were  far  advanced.  He  does  not  deny 
that  he  procured  the  loan  at  a  bank  with  which  the  company 
had  not  previously  done  business.    He  does  not  deny  that  he 
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failed  to  have  the  transaction  entered  on  the  books  of  the 
company  and  that  he  failed  to  tell  Hopkins  anything  about 
it  His  affidavit  gives  no  reason  why  he  went  to  a  strange 
bank^  why  he  did  not  cause  the  transaction  to  be  entered 
on  the  books^  and  does  not  explain  why  he  failed  to  tell 
Hopkins  about  this  new  outstanding  obligation  of  the  com- 
pany. His  conduct  and  his  silence  when  he  should  have 
spoken  raised  an  unfavorable  inference  against  him.  His 
affidavit  shows  that  Hopkins  and  Smith  each  paid  him 
$15,000  for  the  interest  bought  at  the  first  purchase,  and 
that  Hopkins  paid  him  $10,000  for  the  interest  bought  at 
the  second  purchase,  so  that  he  has  received  $40,000  in  cash 
for  what  he  sold.  It  is  obvious  that  if  the  allegations  of  the 
bill  are  true,  Frazier  defrauded  Hopkins  in  the  sale  to  him 
of  the  last  one-half  interest  in  the  business.  If  the  debts  so 
paid  by  the  proceeds  of  said  $2,500  note  were  incurred 
before  the  purchase  of  the  first  one-half  interest,  then  both 
Hopkins  and  Smith  were  defrauded.  So  too,  the  existence  of 
a  large  amount  of  indebtedness  not  shown  upon  the  books 
was  a  fraud,  either  upon  Hopkins  alone,  or  upon  Hopkins 
and  Smith,  if  the  allegations  of  the  bill  are  true.  If  the 
business  had  not  been  in  a  corporate  form  and  Frazier  were 
suing  Hopkins  and  Smith,  and  the  other  facts  stated  in  the 
bill  were  true,  then  either  Hopkins  and  Smith,  by  recoup- 
ment or  by  aeiroSy  could  have  complete  relief  in  the  suit 
at  law  brought  by  Frazier,  or  equity  would  take  jurisdiction 
and  give  them  relief.  But,  because  of  the  corporate  form 
under  which  the  business  was  nominally  conducted^  it  is 
contended  that  the  corporation  must  pay  this  note  in  suit  at 
law  where  Hopkins  and  Smith,  the  sole  owners  of  the  cor- 
poration, cannot  be  heard  to  set  up  these  defenses,  and  that 
Hopkins  and  Smith  must  be  left  to  seek  relief  against 
Frazier  in  one  or  more  actions  for  deceit.  It  is  obvious  that, 
tmder  the  facts  alleged,  this  would  be  a  serious  injustice  to 
Hopkins  and  Smith.  We  are  of  opinion  that  in  view  of  the 
allegations  of  the  bill  as  to  the  manner  in  which  the  business 
was  in  fact  conducted  and  as  to  the  sale  by  Frazier  of  the 

property  and  business,  the  corporate  form  ought  not  to  be 
Vol,  cLvn, — 30. 
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permitted  to  operate  ^to  protect  this  apparent  fraud,  xmder 
the  principles  laid  down  in  Donovan  v.  Purtell,  216  111. 
629 ;  Chicago  &  Grand  Trunk  By.  Co.  v.  Miller,  91  Mich. 
166 ;  Des  Moines  Gas  Co.  v.  West,  50  Iowa  16,  25 ;  Jones  v. 
BoUes,  9  Wall.  364;  and  Given  v.  Times-Republican  Ptg. 
Co.,  114  Fed.  E.  92,  which  decision  the  Supreme  Court 
virtually  approved  by  denying  a  petition  for   a  writ  of 
certiorari  therein  in  189  U.  S.  513.    In  Donovan  v.  Purtell, 
supra,  our  Supreme  Court  quoted  with  approval  from  First 
National  Bank  v.  Trebein,  59  Ohio  St.  316,  where  that 
court  held  that  the  fiction  that  a  corporation  exists  apart 
from  the  individuals  composing  it  has  been  repudiated  by 
the  courts  in  all  cases  where  it  has  been  insisted  on  as  a  pro- 
tection to  fraud  or  any  other  illegal  transaction.     In  Chi- 
cago &  Grand  Trunk  Railway  Co.   v.   Miller,  supra,  the 
railway  company  brought  suit  in  equity  to  restrain  two 
suits  at  law  against  it  brought  upon  claims  assigned  to  the 
plaintiiFs  in  said  suits  by  one  Bancroft.    The  Supreme  Court 
of  Michigan  held  that  the  bringing  of  the  suits  at  law  was 
against  equity  and  good  conscience  and  that  they  were  prop- 
erly enjoined,  and  in  so  holding  said:     "The  stockholders 
of  the  complainant  company  apparently  purchased  in  good 
faith,  and  without  any  knowledge  or  notice  of  these  claims, 
and  after  examination  of  the  books  of  the  company,  and 
upon  representation  by  Mr.  Turner  that  no  such  indebted- 
ness existed,  and  after  repeated  assurance  by  Mr.  Bancroft 
to  Mr.  Hickson  and  others  that  the  right  of  way  was  fully 
paid  for,  and  that  there  was  no  indebtedness  against  the 
company  except  for  current  expenses."    In  Des  Moines  Gas 
Co.  V.  West,  supra,  the  Supreme  Court  of  Iowa  thus  stated 
the  principle  under  consideration:     "The  legal  rules  which 
regard  a  corporation  as  an  artificial  person,  to  be  bound  only 
by    acts  done  in  accord  with  its  character,  which  permit  it 
to  hold  property  as  a  natural  person,  and  limit  the  interest 
of  the  stockholder  therein  to  his  shares,  must  all  go  down 
when  they  are  attempted  to  be  used  as  instruments  of  fraud 
by  the  dishonest,  and  stand  in  the  way  of  equity."     In 
Given  v,  Times-Republican  Printing  Co.,  supra,  a  suit  in 
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equity  brought  by  the  corporation  and  the  owner  of  all  its 
shares  of  stock  against  the  former  owner  of  said  shares  to 
restrain  a  suit  at  law  brought  by  the  latter  against  the  cor- 
poration upon  claims  which  he  had  concealed  when  he  sold 
the  shares,  the  court  said :  "The  acts  of  Given  in  the  man- 
agement of  the  business  of  this  corporation,  in  the  treat- 
ment of  his  account  with  it,  and  in  the  preparation  of  the 
statement  of  its  resources  and  liabilities  for  the  purpose  of 
making  a  sale,  without  including  therein  any  •  statement  of 
his  accoimt,  and  his  silence  concerning  any  indebtedness 
of  the  printing  company  to  him  during  his  negotiations  with 
McFarland,  when  it  was  his  duty  to  speak  out  and  give 
warning  of  his  unknown  notes  and  his  cojicealed  claim, 
were  well  calculated  to  lead  a  reasonably  prudent  man  to 
believe  that  the  corporation  owed  him  no  debt  or  obligation. 
The  evidence  is  convincing  that  McFarland  was  induced  by 
these  acts  and  this  silence  to  entertain  this  belief,  that  Given 
intended  that  his  acts  and  silence  should  have  this  effect, 
and  that,  in  the  absence  of  this  belief,  McFarland  would 
never  have  paid  or  agreed  to  pay  the  sum  of  $19,000  for 
this  stock.  Here  is  every  element  of  an  equitable  estoppel. 
McFarland  has  acted  on  the  belief  which  Given  intentionally 
induced  him  to  form,  and  he  cannot  now  be  permitted  to 
deny  its  correctness,  and  to  mulct  him  in  the  sum  of  more 
than  $8,000  because  he  relied  on  his  acts  and  his  silence.'^ 
In  Jones  v.  Bolles,  supra,  a  similar  case,  the  Supreme  Court 
of  the  United  States  said:  "It  is  objected  that  a  court  of 
equity  has  no  jurisdiction  of  the  case  because  the  law  affords 
a  complete  remedy  in  damages.  This  objection  is  ground- 
less. Equity  has  always  had  jurisdiction  of  fraud,  mis- 
representation and  concealment;  and  it  does  not  depend 
on  discovery."  As  Smith  will  be  interested  in  the  litigation 
if  the  debts  which  Frazier  alleges  that  he  paid  with  the 
proceeds  of  said  $2,500  note  were  incurred  before  he  pur- 
chased, and  as  the  company  is  interested  in  preventing 
its  property  from  being  taken  on  execution  under  a  judgment 
which  Frazier  ought  not  to  be  permitted  to  collect  if  the 
averments  of  the  bill  are  true,  there  is  no  impropriety  in  all 
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the  complainants  joining  in  the  bill.  We  are  of  opinion  that 
the  court  did  not  err  in  granting  the  temporary  injunction. 
Of  course,  we  are  only  considering  ex  parte  affidavits.  It 
may  be  that  the  examination  and  cross-examination  of  wit- 
nesses will  give  the  case  a  different  aspect.  We  are  not  called 
upon  to  determine  now  whether,  if  the  bill  is  sustained  by  the 
proofs,  Frazier  should  be  enjoined  from  collecting  any  part 
of  the  note  or  only  a  certain  proportion  thereof,  nor  what 
relief  will  be  required  concerning  said  other  debts  of  the 
company  not  appearing  on  its  books. 
The  order  is  affirmed. 

'Affirmed, 


Eva  Kehl,  Appellee,  v.  Louis  A.  Burgener,  Appellant. 

Gen.  No.  5371. 

1.  Assault  aitd  battebt — hwrden  of  proof.  Where  the  general  issue 
and  pleas  of  justification  are  filed,  the  true  rule  is  that  under  such 
pleadings  the  plaintiff  is  required  to  prove  the  assault  by  the  defend- 
ant; that  when  such  assault  is  proved  the  burden  of  establishing  a  prior 
assault  by  the  plaintiff  is  upon  the  defendant. 

2.  Verdicts — when  excessive.  Held,  in  an  action  of  assault  and  bat- 
tery, that  a  verdict  of  one  thousand  dollars  was  excessive,  it  appearing 
that  the  assault  in  question  was  provoked  by  a  prior  assault  made  by 
the  plaintiff  upon  the  child  of  the  defendant. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Kane  county;  the 
Hon.  Mazzini  Slusseb,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1910.  Affirmed  upon  remittitur.  Opinion  filed  October  18, 
1910. 

MiOHELL  &  GuNSEL  and  SeuAbs  &  SoLrFisBUBG^  for  appel- 
lant 

William  R.  Brand  and  T.  J.  Meebill,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 
Appellee  brought  this  suit  on  the  case  against  appellant 
to  recover  damages  for  an  alleged  assault  and  battery  by 
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him  upon  her.  Appellant  pleaded  not  guilty^  and  also  a 
prior  assault  upon  Angeline  Burgener,  daughter  of  appel- 
lant, a  child  of  tender  years,  and  that  appellee  undertook 
to  beat,  bruise  and  ill  treat  said  Angeline,  and  threatened  to 
cut  off  her  head  with  a  carving  knife  then  in  the  possession 
of  appellee,  and  that  appellant  defended  said  Angeline  as  he 
lawfully  might,  and  in  so  doing  necessarily  and  unavoidably 
struck  appellee  and  pushed  her  away  from  said  Angeline  to 
save  the  latter  from  being  seriously  beaten,  and  that  these 
were  the  same  trespasses  in  the  declaration  mentioned.  Ap- 
pellant also  filed  a  plea  that  the  supposed  trespass  was  in 
necessary  defense  of  an  assault  by  appellee  upon  him.  Ap- 
pellee filed  replications  to  the  special  pleas,  alleging  that 
appellant  committed  said  assault  of  his  own  wrong  and 
without  the  cause  mentioned  in  the  pleas.  There  was  a  trial 
and  a  verdict  for  appellee  for  $1,000,  a  motion  by  appellant 
for  a  new  trial,  which  was  denied,  and  a  judgment  on  the 
verdict,  from  which  defendant  below  appeals. 

The  second  instruction  given  for  appellee  told  the  jury 
that  under  the  pleadings  the  burden  of  proof  was  upon  ap- 
pellant to  show  by  a  preponderance  of  the  evidence  that 
the  assault  was  made  in  necessary  self-defense  of  his  own 
person  or  of  the  person  of  his  child  and  that  in  making  such 
assault  he  used  no  more  force  than  a  reasonable  man 
would  consider  necessary  under  the  circumstances.  The 
fifth  instruction  given  for  appellee  told  the  jury  that  under 
the  pleadings  an  assault  upon  the  plaintiff  was  admitted  by 
the  defendant,  and  then  stated  the  claim  of  appellant  that 
the  assault  was  justified  and  stated  that  appellant  must  show 
that  he  used  no  more  force  than  was  reasonably  necessary 
to  repel  the  assault  or  threatened  assault  which  he  alleged 
that  appellee  made.  These  instructions  were  not  correct. 
Notwithstanding  the  special  pleas,  appellant  was  en- 
titled to  the  benefit  of  the  plea  of  not  guilty.  The  special 
pleas  could  not  be  used  to  supersede  the  necessity  of  plaintiff's 
proving  her  declaration,  which  was  denied  by  the  plea  of  not 
guilty.  Swigart  v.  Ballou,  106  111.  App.  226;  Wells  v. 
Englehart,   118  111.  App.   217;   1   Chitty's  PI.   562,   563. 
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The  true  rule  is  that  under  such  pleadings  the  general  issue 
requires  the  plaintiff  to  prove  an  assault  by  the  defendant; 
but  that  when  that  assault  is  proved  the  burden  of  proving  a 
prior  assault  by  plaintiff  is  upon  defendant.  But  while  it 
was  incorrect  to  say  that  the  pleadings  admitted  an  assault 
by  appellant  upon  appellee,  that  inaccuracy  was  not  harmful 
to  appellant  for  the  reason  that  he  testified  that  he  grabbed 
appellee  by  both  arms  and  pushed  her  backward  and  held 
her  arms.  This  was  an  assault.  The  burden  of  justifying 
the  assault  under  the  special  pleas  was  upon  appellant,  and 
it  was  a  question  for  the  jury  whether  his  defense  was  made 
out.  It  was  necessary  for  him  to  show  in  defense  that  ap- 
pellee made  a  prior  assault,  either  upon  himself  or  upon  his 
infant  daughter,  and  that  he  used  no  more  force  than  was 
reasonably  necessary  to  repel  that  assault  It  was  for  the 
jury  to  determine  whether  he  had  established  the  defense, 
and  we  do  not  feel  warranted  in  disturbing  their  conclusion 
in  favor  of  appellee  upon  that  subject. 

The  damages  awarded  were,  however,  largely  punitive 
and  under  the  circumstances  of  this  case  we  consider  them 
excessive.  Appellant  is  the  husband  of  appellee's  daughter, 
and  the  little  girl  is  appellee's  grandchild.  Appellee  and 
appellant  had  been  litigating  for  years  over  certain  questions 
of  property.  Kehl  v.  Burgener,  106  lU.  App.  336.  As  a  re- 
sult of  foreclosure  proceedings,  a  house  and  lot  formerly 
owned  by  appellee  had  become  the  property  of  appellant  and 
he  had  been  put  in  possession  by  the  sheriff,  and  some  per- 
sonal property  owned  by  appellee  had  been  locked  up  in  a 
bam  on  said  premises.  On  the  day  of  the  alleged  assault 
Angeline  Burgener,  some  ten  or  eleven  years  old,  was  going 
along  a  public  street  drawing  a  little  wagon,  in  which  were 
some  articles  of  personal  property  covered  up.  Appellant, 
her  father,  was  near  by.  Neither  of  them  was  molesting 
appellee  in  any  way.  Some  one  told  appellee,  who  was  in 
her  own  house  a  half  a  block  or  a  block  away,  that  the  little 
girl  was  drawing  some  things  in  a  wagon,  and  appellee  sus- 
pected that  it  might  be  some  of  her  personal  property  left 
in  the  bam.     She  rushed  out  upon  the  street,  evidently  in 
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great  anger,  for  the  purpose  of  ascertaining  if  it  was  her 
prpperty  and  of  rescuing  it  if  it  was.  We  do  not  doubt 
that  she  caught  hold  of  the  wagon  and  of  the  little  girl,  and 
tore  her  dress,  and  called  her  "a  little  deviP'  in  loud  tones. 
Appellant  then  arrived  upon  the  scene  and  caught  hold  of 
his  mother-in-law's  arms  and  held  her,  and  the  little  girl 
started  on.  Appellant  released  appellee  and  she  immediate- 
ly started  after  the  little  girl  again,  and  appellant  caught 
appellee  again,  and  such  events  happened  that  appellee  fell 
upon  the  ground.  She  claims  that  appellant  struck  and 
kicked  her.  He  denies  it.  The  striking  was  seen  by  others, 
and  the  kicking  was  not  supported  except  by  proof  by  the 
physician  that  she  had  bruises  upon  her  limbs  afterwards. 
Appellee  was  sixty-five  years  old,  and  we  do  not  feel  war- 
ranted in  disturbing  the  conclusion  of  the  jury  that  appellant 
used  more  force  than  was  necessary  to  protect  his  daughter. 
But  in  view  of  the  fact  that  she  clearly  began  the  trouble 
and  made  the  first  assault,  and  evidently  in  great  anger,  and 
that  $200  or  $300  would  compensate  her  for  all  physician's 
bills,  hospital  and  nursing  expenses,  and  loss  of  time,  we 
are  of  opinion  that  the  verdict  was  excessive  and  that  appel- 
lant ought  not  to  be  mulcted  in  so  large  a  sum  as  damages. 

This  opinion  will  be  lodged  with  the  clerk  and  counsel 
advised  thereof,  and  if  within  seven  days  appellee  remits 
$400  the  judgment  will  be  affirmed  in  the  sum  of  $600  at 
the  costs  of  appellee.  Otherwise  it  will  be  reversed  and  re- 
manded. 

Afterwards,  appellee  having  filed  a  remittitur  in  the  sum 
of  $400  the  judgment  is  affirmed  in  the  sum  of  $600  at  the 
coats  of  appellee. 

'Affirmed  upon  remittitur. 
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Kate  Cusicky  Appellant,  v.  James  H.  Langan  et  aL,  Appel- 
lees. 


Gen.  No.  538L 

1.  Intebest— 'money  collected  under  nUstake  of^  taw.  If  executors 
collect  rent  under  the  belief  that  they  are  entitled  bo  to  do,  and  do  not 
use  it  for  their  own  benefit,  they  are  not  chargeable  with  interest  for  a 
failure  to  turn  it  over  to  the  party  entitled  thereto  where  such  party  did 
not  object  to  the  collection  of  such  rent  by  such  executors. 

2.  Wells — how  construed.  If  the  .language  of  a  will  is  suscepti- 
ble of  two  oonstruetions,  one  of  which  will  dispose  of  the  testator's  oitire 
estate  and  the  other  would  leave  him  intestate  as  to  a  part  of  his 
property,  the  courts  will,  if  reasonably  possible,  adopt  such  a  construe- 
tion  as  will  prevent  intestacy  as  to  any  portion  of  the  estate. 

3.  Wills — phrase  "due  at  the  time  of  my  death'*  construed.  Held,  in 
this  case,  that  the  words  "due  at  the  time  of  my  death"  did  not  mean 
only  "matured  at  the  time  of  my  death,"  but  were  the  equivalent  of  the 
phrase  "owing  at  the  time  of  my  death,"  regardless  of  maturity.  Any 
other  construction  would  have  resulted  in  partial  intestacy. 

Objections  to  executors'  report.  Appeal  from  the  Circuit  Ck>urt  of 
Kankakee  county;  the  Hon.  Fbank  L.  Hoopbb,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1910.  Affirmed.  Opinion  filed  October 
18, 1010. 

R  S.  MoIlbuff  and  B.  R  Thompson,  for  appellant 

H.  E.  &  H.  H.  Wheeleb^  for  appellees. 

Me.  Justice  Dibell  delivered  the  opinion  of  the  court 
James  Langan  died  on  October  8,  1903,  leaving  sur- 
viving him  a  widow,  two  sons,  Thomas  N.  Langan  and 
James  H.  Langan,  and  two  daughters,  Mary  Mullaney 
and  Kate  Cusick.  He  died  possessed  of  a  homestead 
in  the  city  of  Kankakee;  of  over  one  thousand  acres 
of  land  in  the  counties  of  Kankakee,  Iroquois  and  Liv- 
ingston, worth  over  $100  per  acre;  his  household  goods 
in  his  residence;  a  small  sum  of  money;  and  certain 
contracts  for  the  conveyance  of  other  lands  by  him 
upon   the   payment   to   him   of   certain   sums    of   money, 
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the  time  for  which  paymenta  had  not  arrived  when 
he  died.  He  left  a  last  will  and  two  codicils  thereto,  which 
were  duly  admitted  to  probate.  By  his  will  he  gave  his 
wife  the  use  of  the  homestead  and  the  household  goods, 
with  remainder  to  Mary  Mullaney.  He  devised  all  his 
other  land,  which  he  owned  when  the  will  was  made,  to  his 
children,  giving  some  lands  to  a  child  in  fee  and  other 
lands  to  a  child  for  life,  with  remainder  to  his  or  her 
children,  either  share  and  share  alike  or  as  appointed  by 
each  daughter  in  her  will.  He  gave  certain  moneys  for 
masses,  for  burial  vault,  for  a  monument.  The  eighth 
paragraph  of  the  will  was  as  follows :  "After  the  payment  of 
the  legacies  and  the  sums  of  money  herein  mentioned,  I  give 
to  my  beloved  wife,  all  money,  notes,  or  obligations  of  any 
kind,  that  may  be  due  at  the  time  of  my  death,  to  be  hers 
absolutely.^'  The  first  codicil  gave  his  wife  the  use  of  certain 
of  the  real  estate  for  her  life,  and  directed  his  executors 
from  the  first  moneys  that  came  into  their  hands  to  pay  off 
a  certain  mortgage  of  $8,000  so  as  to  clear  up  the  lands 
covered  thereby  which  he  had  previously  willed  to  Mrs. 
Cusick.  The  original  will  was  made  on  Kovember  20, 
1899.  In  the  fall  of  1901  the  testator  bought  these  other 
lands.  He  paid  for  the  same  and  received  a  deed  in  Febru- 
ary, 1902,  and  to  obtain  the  money  paid  therefor  executed 
said  mortgage  for  $8,000  upon  the  lands  he  had  willed  to 
Mrs.  Cusick.  Before  he  obtained  the  deed  he  had  entered 
into  a  contract  to  sell  a  part  of  this  newly  purchased  land  to 
one  Koon  upon  certain  successive  payments  for  five  consecu- 
tive years  thereafter.  It  is  evident  that  he  expected  to  sell 
the  rest  of  this  recently  purchased  land  soon,  for  in  his 
first  codicil,  executed  in  April,  1902,  he  did  not  devise  or 
mention  it  In  December,  1902,  he  made  a  contract  to 
convey  the  rest  of  said  newly  purchased  lands  to  one  Willets, 
partly  for  cash,  and  the  balance  in  ten  equal  annual  pay- 
ments. Both  contracts  carried  interest  on  the  deferred 
payments.  The  second  codicil  is  not  material  to  this  case. 
Such  proceedings  were  had  that  prior  to  the  origin  of 
this  litigation  the  purchase  price  under  the  contracts  with 
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Koon  and  Willets  was  paid  to  the  executors  in  full.  Before 
his  death  the  testator  had  leased  various  tracts  of  land 
for  a  period  running  beyond  the  date  of  his  death,  and  the 
second  installment  of  rent  for  the  last  year  had  not  become 
payable  when  the  testator  died.  The  executors  collected, 
not  only  the  rent  which  had  matured  and  was  impaid  at  the 
testator's  death,  but  also  the  rent  which  matured  after  his 
death  for  the  remainder  of  that  rental  year.  From  these 
various  sums  the  executors  paid  the  claims  and  expenses  of 
administration,  and  said  $8,000  mortgage  resting  on  the 
lands  of  Kate  Cusick;  and  tiiey  filed  a  final  report  in  the 
county  court  showing  a  balance  on  hand  of  $7,633.92,  and 
reported  that,  after  deducting  therefrom  such  sums  as  still 
might  be  due  the  executors  and  their  attorneys,  the  balance 
was  payable  to  Catherine  Langan,  the  widow.  To  this 
report  Kate  Cusick  filed  forty  objections,  and  from  an  ad- 
verse decision  upon  certain  of  said  objections  she  appealed  to 
the  Circuit  Court  All  matters  in  dispute  were  there 
eliminated  except  two  questions,  decided  adversely  to  her, 
and  from  the  final  order  in  that  court  Kate  Cusick  prose- 
cutes this  appeaL 

Appellant  contended  that  the  rents  which  matured  after 
the  testator's  death  upon  the  lands  devised  to  her  became  her 
property  at  the  testator's  death;  that  the  executors  had  no 
right  to  collect  the  same;  and  that  those  moneys  should  be 
paid  to  her  by  the  executors.  The  court  below  so  held,  and 
ordered  $805  of  that  rent  money  paid  to  her;  and,  although 
the  other  devisees  have  not  asked  to  have  their  rent  refunded, 
yet  no  cross  errors  have  been  assigned,  and  her  right  to 
said  rents  is  conceded.  But  she  contends  that  she  is  also 
entitled  to  interest  on  this  rent  from  the  time  when  it  was 
paid  to  the  executors.  The  court  denied  her  claim  for  inter- 
est, and  that  ruling  is  assigned  for  error.  It  is  evident  that 
the  executors  collected  this  rent  under  the  belief  that  it 
belonged  to  the  estate.  There  is  no  proof  that  appellant  ever 
sought  to  compel  the  tenants  to  pay  it  to  her.  It  is  a  fair 
inference  either  that  she  also  believed  at  the  time  that  it 
belonged  to  the  executors,  or  else  that  she  consented  that 
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they  should  collect  it  There  is  no  proof  that  the  executors 
used  the  money  for  their  own  benefit,  nor  that  appellant 
ever  demanded  the  money  of  the  executors,  or  ever  claimed 
the  money  till  she  filed  objections  to  their  final  report.  This 
was  not  an  unreasonable  and  vexatious  delay  of  payment 
within  the  meaning  of  those  words  in  section  2  of  our  statute 
in  relation  to  interest,  nor  was  there  any  tortious  or  fraudu- 
lent act  in  the  collection  of  this  rent.  Under  the  principles 
laid  down  in  Whittemore  v.  People,  227  IH  453,  474,  ap- 
pellant was  not  entitled  to  such  interest. 

The  moneys  remaining  in  the  hands  of  the  executors, 
after  paying  the  debts  and  costs  and  said  mortgage  and 
refunding  the  rents  to  appellant,  arose  from  payments  made 
by  Koon  and  Willets,  respectively,  to  the  executors  under 
said  land  contracts,  and  were  payments  which  had  not  ma- 
tured under  the  terms  of  said  contracts  at  the  testator's 
death.  Appellant  contends  that  they  therefore  were  not 
^^due"  at  the  time  of  testator's  death  and  therefore  did  not 
pass  to  the  widow  under  the  eighth  paragraph  of  the  will, 
above  set  out,  but,  there  being  no  residuary  clause  in,  the 
will,  were  intestate  estate,  which  should  be  divided  between 
the  widow  and  the  heirs  at  law,  under  the  statute.  The 
court  below  denied  this  contention  and  ordered  the  residue 
of  said  moneys  paid  to  the  widow.  This  ruling  is  assigned 
for  error.    The  amount  involved  is  about  $6,000. 

The  vital  question  is  whether  the  words  "due  at  the  time 
of  my  death"  in  the  will  mean  "matured  at  the  time  of  my 
death,"  or  merely  "owing  at  the  time  of  my  death."  The 
unabridged  dictionaries,  law  dictionaries,  encyclopedias  of 
the  law,  and  legal  text  books  generally,  while  giving  the 
popular  use  of  the  word  "due"  as  meaning  that  the  time  fixed 
for  payment  has  arrived,  yet  also  give  a  broader  signification 
of  the  word,  applying  to  any  debt  which  is  owing,  whether 
the  time  fixed  for  payment  has  or  has  not  arrived.  There 
are  cases  in  many  jurisdictions,  where  under  the  circum- 
stances of  the  particular  case  the  latter  meaning  has  been 
adopted  by  the  courts.  Among  them  are  United  States  v. 
State  Bank,  6  Peters   29,  36;  Leggett  v.   Bank  of  Sing 
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Sing,  24  N.  Y.  283  j  Mason  v.  Mason,  67  Me.  546 ;  Sand 
Blast  Co.  V.  Parsons,  64  Conn.  310;  Scudder  v.  Scudder, 
10  N.  J.  Law  340 ;. Fowler  v.  Hoffman,  31  Mich.  215 ;  People 
V.  Vail,  6  Abb.  K  C.  (K  T.)  206;  Elkins  v.  Wolfe,  44 
111.  App.  376.  The  court  is  required  to  determine  in  which 
sense  the  testator  used  the  words  ''due  at  the  time  of  my 
death"  in  the  eighth  paragraph  of  his  will.  A  man  who 
has  taken  the  trouble  to  prepare  a  will  is  presumed  to  have 
intended  to  die  testate  as  to  all  his  property,  unless  the 
contrary  appears.  When  the  language  of  a  will  is  suscep- 
tible of  two  constructions,  one  of  which  would  dispose  of  his 
entire  estate,  and  the  other  would  leave  him  intestate  as  to 
a  part  of  his  property,  the  courts  will,  if  reasonably  possible, 
adopt  such  a  construction  as  will  prevent  intestacy  as  to 
any  portion  of  the  estate.  Connor  v.  Gardner,  230  111.  258. 
The  testator  did  not  otherwise  dispose  by  will  of  the  moneys 
due  him  under  these  contracts,  nor  did  the  will  contain  any 
residuary  clause.  If  the  construction  contended  for  by 
appellant  is  adopted  the  testator  died  intestate  as  to  those 
moneys.  The  construction  urged  by  appellant  would  make 
the  question  whether  the  will  disposed  of  those  moneys  to 
depend  upon  the  particular  day  when  the  testator  died. 
Every  man  knows  that  the  day  of  his  death  is  uncertain.  We 
think  it  would  be  unreasonable  to  hold  that  the  testator 
intended  that  if  he  should  die  the  day  after  a  particular 
debt  matured,  such  debt  should  pass  to  his  wife  by  his  will, 
but  that  if  he  died  the  day  before  it  matured,  it  should  not 
be  governed  by  his  will,  but  should  be  left  to  pass  as  intes- 
tate estate  to  his  heirs  at  law  under  the  statute.  We  tliiuk  it 
unreasonable  to  suppose  that  a  testator  would  intend  to  will  to 
his  wife  a  considerable  sum  of  money  if  he  should  hapjieu  to 
die  after  a  certain  date,  and  leave  that  sum  of  money 
undisposed  of  by  will  if  he  should  happen  to  die 
a  few  days  earlier.  We  are  of  opinion  that  the  testator 
intended  to  give  to  his  wife  all  moneys,  notes  and  obligations 
of  every  kind  for  the  payment  of  money  which  should  be 
owing  to  him  at  the  time  of  his  death,  without  regard  to 
the  time  when  the  same  became  payable,  and  that  tie  testa- 
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tor  intended  to  dispose  of  his  entire  estate.  True  he  did  not 
dispose  of  the  legal  title  to  the  lands  he  so  contracted  to 
sell,  but  this  legal  title  was  only  held  as  security  for  the 
payment  of  the  debt  (1  Woemer's  Am.  Law  of  Adminis- 
tration, 2d  Ed.,  star  page  593),  and  the  executors  could  be 
compelled  to  deed  the  land.    E.  S.  chap.  29. 

We  are  not  unmindful  that  in  this  state  a  devise  of  land  by 
will  carries  with  it  the  unpaid  purchase  price  under  a  con- 
tract by  the  testator  for  the  sale  and  conveyance  of  such 
land.  Heirs  of  Wright  v.  Minshall,  72  111.  584;  Covey  v. 
Dinsmoor,  129  111.  App.  49;  226  111.  438;  Adams  v.  Pea- 
body,  230  111.  469.  This  is  contrary  to  the  rule  generally 
prevailing  elsewhere.  1  Woerner's  Am.  Law  of  Adminis- 
tration, 2d  Ed.,  star  page  103.  We  do  not  think  that  it 
follows  that,  in  this  state,  if  intestate  lands  descend  to  the 
heirs,  the  latter  take  the  money  which  was  to  be  paid  to  the 
deceased,  but  rather  that  in  such  a  case  the  general  rule 
elsewhere  also  prevails  here,  which  is  that  an  agreement  for 
the  sale  of  land  converts  it  into  personalty,  and  the  money 
when  paid  goes  to  the  administrator.  2  Woemer's  Am.  Law 
of  Administration,  2d  Ed.,  star  page  1233.  Indeed,  it  is 
not  questioned  here  but  that  if  the  moneys  unpaid  upon  the 
contracts  were  due  to  the  testator  at  the  time  of  his  death, 
within  the  meaning  of  this  will,  then  the  order  in  favor  of 
the  widow  should  be  affirmed. 

The  order  is  therefore  affirmed. 

^Affirmed. 


Antonio   Frenci,   Appellee,   v.   Tazewell   Coal   Company, 

Appellant. 

Gen.  No.  5383. 

1.  Mikes  aud  miners — what  not  defense  to  action  charging  toilful 
violation.  The  contributory  negligence  of  a  plaintiff  is  not  a  defense  to  a 
wilful  violation  of  the  mines  and  miners  act 
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2.  Mines  and  minebs — what  not  defense  to  action  charging  wilful 
violation.  The  doctrine  of  asBumed  risk  is  not  available  as  a  defense 
in  an  action  under  the  mines  and  miners  act  charging  a  wilful  viola- 
tion. 

3.  Mines  and  miners — what  defense  doubtful  in  action  charging  wH- 
ful  violation.  It  may  well  be  doubted  whether  a  defendant  in  an  action 
brought  for  the  wilful  violation  of  the  mines  and  miners  act  can  be 
heard  to  say  that  the  injury  was  caused  by  the  negligence  of  a  servant 
of  the  defendant  who  was  a  fellow-servant  of  the  plaintiff. 

4.  Mines  and  minebs — what  does  not  excuse  failure  to  adopt  rule; 
The  fact  that  a  servant  could  not  read  the  English  language  does  not 
excuse  the  mine  operator  from  failure  to  adopt  and  post  rules  governing 
shot  firing. 

5.  Appeals  and  ebbobs — what  errors  deemed  waived.  Errors  not 
argued  are  deemed  waived  and  will  not  be  considered  on  review. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Peoria  county;  the  Hon.  N.  E.  Wobthington,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1910.  Affirmed.  Opinion  filed 
October  18,  1910. 

W.  K.  CuEBAN,  for  appellant;  Mastik  &  Sheblock,  of 
counsel. 

J.  L.  MuEPHT,  for  appellee;  Suoheb  &  MoNbmab,  of 
counseL 

Mr.  Justice  DiBELii  delivered  the  opinion  of  the  court. 

Antonio  Frenci  was  digging  coal  for  the  Tazewell  Coal 
Company  on  January  10,  1908,  in  Boom  No.  7  oflF  the  sixth 
west  entry.  Leopold  (also  called  Pauldo)  Cargonio  was  dig- 
ging coal  in  Room  No.  8,  next  west  of  Room  No.  7.  The 
coal  was  loosened  by  shots  fired  in  each  room  at  the  close 
of  the  day.  Formerly,  expert  shot  firers  had  been  employed 
and  the  expense  thereof  charged  to  the  miners.  In  the  pre- 
ceding October,  at  the  request  of  the  miners,  they  had  as- 
sumed the  firing  of  their  own  shots.  On  the  afternoon  of 
January  10,  1908,  Cargonio  fired  shots  in  Room  No.  S  on 
the  side  next  to  Room  No.  7  and  the  wall  or  pillar  of  coal 
between  the  two  rooms  at  that  point  was  so  thin  that  the 
shots  or  one  of  them  went  through  into  No.  7,  blowing  into 
that  room  600  or  800  pounds  of  coal.    The  coal  hit  Fronci, 
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broke  his  left  leg,  and  seriously  injured  him  otherwise.  As 
a  result,  it  became  necessary  to  amputate  his  left  leg  about 
four  inches  below  the  knee.  He  was  ill  for  a  long  time,  was 
incapacitated  thereafter  from  his  former  employment,  and 
was  obliged  to  do  work  which  was  much  less  remunerative. 
He  brought  this  action  to  recover  damages  for  said  injuries, 
and  filed  an  amended  declaration  containing  eleven  counts. 
The  second,  fifth  and  ninth  counts  were  afterwards  dismissed. 
The  first  count  averred  common  law  negligence  in  failing  to 
use  reasonable  care  to  provide  plaintiff  with  a  reasonably 
safe  place  wherein  to  work.  The  other  counts  which  went 
to  the  jury  charged  wilful  violations  of  various  provisions  of 
chapter  93  of  the  Revised  Statutes,  entitled  "Mines  and 
Miners."  The  third  count  charged  wilful  violations  of  the 
provisions  of  section  16  (d),  in  that  defendant,  through 
its  mine  manager,  wilfully  fililed  to  give  special  attention 
to,  and  instructions  concerning,  the  proper  handling  of  ex- 
plosives in  the  mine,  and  in  the  time  and  manner  of  placing 
and  discharging  the  blasting  shots.  The  fourth  count  charged 
a  wilful  violation  of  section  18  (a)  and  (b)  in  that  defend- 
ant wilfully  failed  to  cause  the  working  place  of  plaintiff  to 
be  visited  by  a  duly  certified  mine  examiner,  and  to  cause 
the  rooms  and  pillar  aforesaid  to  be  inspected  by  such  ex- 
aminer so  as  to  observe  if  there  were  any  unsafe  conditions, 
and  to  cause  a  conspicuous  mark  to  be  placed  at  or  near 
said  defective  pillar.  The  sixth  count  charged  a  wilful  vio- 
lation of  the  same  provisions  as  the  third  count,  and  other 
violations  of  the  same  section.  The  seventh  count  charged 
a  wilful  violation  of  section  18  (c)  in  various  respects.  The 
eighth  count  charged  a  wilful  violation  of  section  18  (b)  in 
permitting  persons  to  work  in  the  mine  before  conditions  had 
been  made  safe.  The  tenth  count  charged  a  wilful  violation 
of  a  part  of  section  16  (a)  in  a  failure  of  the  mine  manager 
to  visit  and  examine  the  working  places  in  Kooms  7  and  8 
for  at  least  six  days  before  the  injury.  The  eleventh  count 
charged  a  wilful  violation  of  section  32,  requiring  the  post- 
ing of  rules  on  the  engine  house.  An  additional  count  was 
afterwards  filed,  charging  a  wilful  violation  of  section  16 
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(e)  in  failing  to  have  the  mine  examined  every  morning  be- 
fore the  men  were  permitted  to  go  to  work.  After  verdict 
plaintiff  filed  two  additional  counts,  which  he  says  are  not 
intended  to  support  the  verdict,  but  are  meant  to  meet  cer- 
tain matters  set  up  in  defense,  before  the  Statute  of  Limi- 
tations should  run,  in  case  a  new  trial  should  be  awarded. 
Defendant  pleaded  the  general  issue,  and  there  was  a  trial 
and  a  verdict  for  plaintiff  in  the  sum  of  $3,000  and  a 
judgment  thereon,  from  which  defendant  below  appeals. 

Nine  rooms  had  been  turned  south  off  the  sixth  west  entry, 
numbered  from  one  to  nine.  Most  of  them  had  an  opening 
directly  into  the  room,  but  to  enter  No.  8  one  first  went 
through  the  throat  or  opening  into  No.  7,  and  a  short  dis- 
tance into  No.  7  an  opening  was  cut  through  west  into  No. 
8.  No.  7  had  been  cut  perhaps  fifty  feet  south  before  the 
opening  into  No.  8  was  begun,  and  it  had  been  cut  fifty  or 
sixty  feet  further  south  before  this  accident  Frenci  did  all 
the  digging  of  coal  in  No.  7.  Cargonio  cut  the  entry  from 
No.  7  into  No.  8  and  cut  west  till  he  had  obtained  the  de- 
sired width  and  then  worked  the  room  to  the  south,  and  had 
cut  in  some  sixty  feet.  At  a  certain  point  in  his  west  wall 
Frenci  had  curved  in  some  towards  the  west  When  Car- 
gonio had  carried  Room  8  to  about  the  same  point  he  also 
caused  his  room  to  belly  in  towards  Room  7.  It  was  re- 
quired that  a  cross  cut  should  be  cut  through  between  rooms 
every  sixty  feet  for  purposes  of  ventilation,  and  the  defense 
claims  that,  although  No.  8  had  then  gone  only  about  fifty 
feet,  orders  had  been  given  to  make  a  cross  cut  at  that  place ; 
but  Frenci  and  Cargonio  deny  that  any  orders  had  been 
given  to  put  in  a  cross  cut  there  or  that  the  bellying  in  of 
each  room  towards  the  other  had  been  done  by  them  for  the 
purpose  of  locating  a  cross  cut  there,  and  also  denied  that 
they  had  done  this  intentionally.  The  result,  however,  was 
that  the  intervening  wall  or  pillar  was  made  so  thin  that 
shots  fired  by  Cargonio  broke  through  and  carried  a  mass  of 
coal  into  No.  7.  The  method  pursued  in  shooting  was  that 
near  the  time  to  close  the  mine  at  the  end  of  the  dav  each 
miner  drilled  holes  where  he  wished  to  tear  off  the  coal,  and 
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loaded  them  with  powder  and  attached  a  fuse  which,  when 
lighted,  would  take  about  six  minutes  to  explode  the  charge. 
When  all  was  ready  and  a  driver  had  notified  the  miner  in  the 
farthest  room  to  fire,  he  lighted  bis  fuse  and  went  out  of  his 
room  and  went  into  the  next  room  and  notified  the  miner  there 
of  the  firing.    The  first  miner  would  then  pass  out  to  the  entry 
and  go  to  the  shaft  and  go  home.    The  second  miner  notified 
would  then  light  his  fuse,  notify  the  next  man  and  pass  on, 
and  so  on  through  the  tier  of  rooms.     At  -firing  time  each 
miner  had  to  have  two  lamps,  the  one  on  his  cap  which 
lighted  him  about  the  mine,  and  another  with  which  to  light 
the  fuse.    On  the  afternoon  in  question  the  miner  in  Xo.  9 
lighted  his  fuse  and  notified  Cargonio  in  No.  8.     Cargonio 
lighted  his  fuse  and  passed  into  ITo.  7  and  notified  Frenci 
and  then  went  out.     Frenci  was  at  his  box  of  supplies, 
which  he  kept  just  east  of  the  switch  track  in  his  room 
directly  opposite  where  this  wall  was  so  thin.     Frenci  in- 
tended lighting  his  fuse  immediately,  but  had  some  trouble 
in  lighting  his  second  lamp,  and  in  trying  to  fix  it  pulled 
out  the  wick  and  was  obliged  to  get  an  iron  with  which  he 
tried  to  push  the  wick  into  place.     He  did  not  know  that 
the  piUar  between  him  and  No.  8  was  dangerously  thin. 
The  trouble  with  his  lamp  detained  him  till  the  shot  exploded 
in  Room  No.  8  and  he  therefore  received  the  injuries  al- 
ready mentioned.    Appellant  contends  that  this  was  a  risk 
which  appellee  assumed;  that  Cargonio  was  his  fellow  serv- 
ant and  that  the  injury  was  due  to  the  negligence  of  Car- 
gonio and  therefore  appellant  is  not  responsible;  and  that 
appellee  was  guilty  of  contributory  negligence  in  bellying 
the  wall  to  the  west  and  in  not  learning  from  the  sound  of 
Cargonio's  drill  that  the  wall  was  dangerously  thin,  and  in 
not  leaving  the  room  before  the  shot  in  No.  8  exploded. 
That  the  contributory  negligence  of  the  plaintiff  is  not  a 
defense  in  an  action  for  the  wilful  violation  of  the  Mines  and 
Miners  Act  is  held  in  many  cases,  among  which  are  Catlett 
V.  Young,  143  111.  74;  Carterville  Coal  Co.  v.  Abbott,  181 
111.  495 ;  Odin  Coal  Co.  v.  Denman,  185  111.  413 ;  Western 
Anthracite  Coal  Co.  v.  Beaver,  192  111.  383;  Mortens  ¥• 
Vol.  clvu. — 31. 
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Southern  Coal  Co.,  235  111  450;  and  Peebles  v.  O'Gara 
Coal  Co.,  239  111.  370.    It  was  also  held  in  Spring  Valley 
Coal  Co.  V.  Patting,  210  111.  342,  and  Kellyville  Coal  Co.  v. 
Strine,  217  HI.  516,  that  the  doctrine  of  assumed  risk  is  not 
available  as  a  defense  in  such  a  case.    It  may  well  be  doubted 
whether  a  defendant  in  an  action  brought  for  wilful  vio- 
lation of  said  statute  can  be  heard  to  say  that  the  injury  was 
caused  by  the  negligence  of  a  servant  of  defendant  who  was 
a  fellow  servant  of  plaintiff.    Niantic  Coal  and  Mining  Co. 
V.  Leonard,  126  111.  216;  Girard  Coal  Co.  v.  Wiggins,  52 
111.  App.   69.     But,  if  the  doctrine  of  fellow  servants  is 
available  as  a  defense,  it  is  not  established  in  this  case.    The 
evidence  would  not  warrant  the  jury  in  finding  that  Frenci 
and  Cargoriio  were  fellow  servants.     Frenci  was  mining 
coal  for  appellant  in  Room  No.  7  at  a  certain  price  per  ton, 
Cargonio  was  mining  coal  in  Room  No.   8  under  a  like 
arrangement.    Neither  of  them  ever  worked  in  the  room  of 
the  other.     Neither  of  them  assisted  the  other.     Sometimes 
one  borrowed  powder  or  other  supplies  from  the  other.    The 
one  whose  duty  it  was  to  fire  his  shot  first  was  required 
to  notify  the  next  man.     They  had  no  other  relations  with 
each  other  and  were  not  fellow  servants.    Moreover,  we  do 
not  think  it  could  reasonably  be  found  that  Cargonio  was 
negligent.     It  was  the  duty  of  appellant  to  see  that  the 
shcMOting  was  so  directed  that  the  pillar  of  coal  between 
rooms  was  left  of  a  sufficient  thickness  to  be  safe.    Cargonio 
was  not  required  by  any  rule  or  regulation  there  prevailing 
to  keep  himself  advised  of  the  exact  location  of  the  cut  on 
the  other  side  of  the  pillar  and  to  make  measurements  and 
ascertain  the  thickness  of  the  pillar.     These  all  pertain  to 
the  duties  of  the  mine  manager  and  the  mine  examiner,  as 
representatives  of  the  appellant.     It  ought  also  to  be  said 
here  that  if  contributory  negligence  was  a  defense,  it  is  not 
shown  that  Frenci  was  guilty  of  negligence.     No  duty  de- 
volved upon  him  to  watch  or  guard  against  or  know  the 
course  of  the  cut  and  drill  in  the  adjoining  room.    The  proof 
is  clear  that  he  did  not  know  of  the  thinness  of  the  partition 
wall  of  coal.     There  is  no  proof  that  the  warning  from 
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Cargonio  that  he  had  lighted  his  fuse  in  Boom  8  was  in- 
tended to  protect  Frenci  from  the  danger  of  the  shot.  So 
far  as  the  proof  shows  the  only  purpose  of  the  warning  or 
notice  that  the  fuse  had  been  lighted  in  Koom  8  was  to  en- 
able Frenci  to  light  his  fuse  and  start  to  leave  the  mine  be- 
fore that  part  of  the  mine  was  filled  with  smoke  which  the 
shooting  caused. 

It  is  a  reasonable  conclusion  from  the  evidence  that  the 
condition  of  this  pillar  or  supporting  wall  of  coal  had  been 
dangerous  for  some  days  and  at  least  was  dangerous  when 
the  men  went  into  the  mine  that  morning  and,  under  sections 
16  (d)  and  18  (b),  it  was  a  wilful  violation  of  the  law  not 
to  ascertain  that  fact  and  mark  the  place  as  dangerous. 
Frenci  and  Cargonio  were  permitted  to  work  in  Eooms  7 
and  8  before  conditions  had  been  made  safe  and  this  was  a 
wilful  violation  of  section  18  (b).  No  instructions  had  been 
given  these  employes  as  to  the  proper  manner  of  firing  shots 
near  the  partition  wall  as  required  by  section  16  (a).  No 
record  had  been  made  of  the  dangerous  condition  existing 
as  to  this  place,  as  required  by  section  18  (c).  We  are  of 
opinion  also  that  appellant  should  have  adopted  rules  to 
govern  shot  firing  by  its  employes  and  should  have  posted 
them  on  the  engine  house  as  required  by  section  32.  The 
fact  that  Frenci  could  not  read  the  English  language  does 
not  excuse  appellant  or  relieve  it  from  liability.  If  proper 
rules  had  been  so  posted,  though  Frenci  might  not  have 
been  able  to  read  them,  yet  very  probably  they  would  have 
been  read  and  understood  by  many  of  the  miners  and  the  in- 
formation would  in  that  way  have  reached  the  whole  body 
of  the  miners.  We  therefore  conclude  that  this  record  shows 
wilful  violations  of  the  statute,  causing  the  injury  to  Frenci. 

Under  the  authorities  above  cited  the  only  criticism  made 
upon  the  instructions  given  at  the  request  of  appellee  is  not 
well  founded.  Appellant  in  its  brief  gives  the  numbers  of 
twenty-one  instructions  which  it  says  the  court  erred  in 
refusing  to  give  at  appellant's  request.  This  supposed  error 
is  not  argued,  and  no  reasons  are  advanced  to  show  why  the 
court  should  have  given  the  instructions,  and  we  regard  the 
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■  

alleged  error  as  waived  because  not  argued;  but  we  find 
that,  generally  speaking,  those  instructions  were  so  drawn 
as  to  be  applicable  to  the  entire  declaration,  whereas  they 
were  only  the  law  as  applied  to  the  count  for  common  law 
negligence.  For  the  same  reason  the  court  properly 
modified  certain  of  appellant's  instructions  as  requested, 
though  the  supposed  error  in  so  modifying  them  is  also  not 
argued  and  is  therefore  waived.  While  it  is  asserted  by  ap- 
pellant that  the  damages  are  excessive,  no  argument  is  made 
to  sustain  that  assertion,  and  we  are  of  opinion  that  the 
judgment  was  moderate  for  the  injuries  suffered. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


John  Boden,  Appellee,  v.  Kewanee  Coal  &  Mining  Com- 
pany, Appellant. 

Gen.  No.  5165. 

Instructions — erroneous  in  ignoring  defense.  In  an  action  on  the 
case  for  personal  injuries,  an  instruction  which  authorizes  a  verdict 
for  the  plaintiff  is  erroneous  which  does  not  require  that  the  jury 
shall  find  that  the  injury  did  not  result  from  a  risk  assumed  by  the 
plaintiff  or  from  the  negligence  of  a  fellow-servant  where  both  of  such 
defenses  were  relied  upon  and  supported  by  evidence  tending  to  establish 
the  same. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Henry  county;  the  Hon.  Emebt  C.  Gbaves,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1910.  Reversed  and  remanded.  Opinion 
filed  October  18,  1910. 

PoMEEOY  &  Demebath  and  Wilson  &  Cttmmikgs^  for 
appellant. 

N.  F.  Andersoit,  Thomas  J.  Welch  and  Jakes  H.  Air- 
PEEWs,  for  appellant. 
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Mb.  Justice  Dibell  delivered  the  opinion  of  the  court 
Appellant  operates  a  coal  mine.  There  is  a  tower  or 
tipple  house  over  the  shaft  into  which  the  coal  is  hoisted 
from  the  shaft  It  is  then  weighed  and  dumped  into  a 
chute  on  which  the  coal  runs  into  cars  located  on  any  one  of 
four  tracks  underneath,  which  tracks  are  parallel  and  run 
in  an  easterly  and  westerly  direction.  Two  of  those  tracks 
adjoining  each  other  are  known  as  the  "slack''  track  and 
the  "lump"  track.  These  tracks  decline  towards  the  west 
at  a  one  per  cent  grade,  so  that  a  car  loaded  at  the  tipple 
house  and  started  west  by  a  pinch  bar  or  by  being  bumped 
by  a  car  from  the  east  will  run  west  by  gravity.  At  a  point 
about  165  feet  west  of  the  chute  the  slack  track  and  the  lump 
track  converge  into  a  spur  track  and  the  force  of  gravity 
will  carry  a  moving  ear  on  either  of  these  tracks  to  a  point 
on  the  spur  track  about  460  feet  west  of  the  chute,  where  load- 
ed cars  are  stopped  and  retained  till  removed  by  an  engine 
from  an  adjoining  railway.  On  May  9,  1906,  appellee  was 
working  for  appellant  as  a  "flat  trimmer."  It  was  his  duty 
to  stand  in  a  car  on  which  coal  was  being  loaded  from  the 
chutes,  to  keep  close  watch  of  the  coal  as  it  ran  over  an  iron 
apron  into  the  car  and  pick  out  all  slate,  sulphur  and  other 
impurities.  When  the  car  was  full  and  after  another  employe 
had  started  it,  it  was  his  duty  to  run  the  loaded  car  down  to 
and  upon  the  spur  track.  Daniel  Bauer  was  weighman  in 
the  tipple  house.  It  was  his  duty  to  weigh  the  coal  and  to 
cause  it  to  be  conducted  over  the  chute  to  the  proper  car. 
What  other  duties  he  had  is  disputed.  David  Terry  was  an 
employe  of  appellant  whose  duty  it  was  to  let  empty  cars 
down  to  the  chute  from  an  elevation  further  east  and  also 
to  start  loaded  cars  at  the  chute,  either  by  the  use  of  a  pinch 
bar  or  by  bumping  the  loaded  car  with  an  empty  car  to  take 
its  place.  Shortly  before  the  accident  upon  which  this  suit 
was  based,  Terry  let  an  empty  car  down  on  the  slack  track 
and  it  struck  a  loaded  car  at  the  chute  on  the  slack  track 
and  they  both  got  beyond  Terry's  control  and  ran  away  to 
the  west  and  stopped  at  the  point  where  the  slack  track  and 
the  limip  track  converge  into  the  spur  track.    Terry  claims 
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that  he  notified  appellee  of  this  ninaway.  Appellee  daims 
that  he  did  not  hear  any  such  notice  and  did  not  know 
of  the  runaway.  About  five  minutes  later  the  loading  of 
appellee's  car  on  the  lump  track  was  finished  and  it  was 
started  down  the  grade.  Appellee  got  upon  a  little  platform 
at  the  west  end  of  his  car^  adjusted  the  brake  so  as  to  be 
ready  to  stop  the  car  when  it  reached  the  proper  place  on 
the  spur  track,  and  rode  down  the  grade  with  his  back 
towards  the  west.  When  his  car  reached  the  point  where 
the  lump  track  and  the  slack  track  converged,  his  car  struck 
a  comer  of  one  of  the  runaway  cars  and  he  was  caught  and 
severely  injured.  He  brought  this  suit  against  appellant  to 
recover  damages  for  said  injuries,  and  in  his  declaration 
made  various  charges  of  negligence  against  appellant,  and, 
upon  a  trial,  had  a  verdict  and  a  judgment,  from  which  de- 
fendant below  appeals. 

Appellee  claims  that  he  was  ordered  by  Bauer  to  send 
down  this  car ;  that  Bauer  was  a  vice  principal ;  that  appel- 
lee did  not  assume  the  risk,  because  he  was  obeying  the 
special  order  of  the  vice  principal  and  because  he  did  not 
know  that  cars  had  run  away  on  the  slack  track  nor  that 
they  had  stopped  where  the  lump  track  and  slack  track 
converge  into  the  spur  track ;  that  Terry  was  not  his  fellow 
servant,  but  if  he  was,  and  even  if  Terry's  negligence  caused 
the  slack  cars  to  be  at  the  junction,  still  the  defense  that 
the  injury  was  caused  by  the  negligence  of  appellee's  fellow 
servant  is  not  well  founded,  because  appellee  acted  in  obedi- 
ence to  an  order  of  the  vice  principal.  There  was  evidence 
introduced  by  appellee  tending  to  sustain  these  positions. 
Appellant  introduced  evidence  tending  to  show  that  Bauer 
was  not  a  vice  principal  and  had  no  authority  to  order  the 
car  taken  down,  but  that  it  was  the  regular  duty  of  appellee 
to  take  the  car  down  when  it  was  loaded ;  that,  while  Bauer 
knew  that  the  slack  cars  had  run  away,  he  did  not  know  that 
they  had  stopped  at  the  junction  of  the  lump  track  and  the 
slack  track,  and  could  not  see  that  junction  from  the  place 
where  he  stood  when  weighing  coal;  that  Bauer  did  not 
order  appellee  to  send  down  this  car;  that  appellee  took  the 
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car  down  in  the  ordinary  course  of  his  employment,  and 
therefore  assumed  the  risk;  that  Terry  was  negligent  in 
permitting  Ihe  cars  on  the  slack  track  to  run  away  and  in 
leaving  them  at  the  junction;  that  he  was  a  fellow  servant 
of  plaintiff  and  that  appellant  is  therefore  not  responsible 
to  appellee  for  an  injury  resulting  from  Terry's  negligence; 
that  Terry  notified  appellee  that  the  cars  had  run  away;  that 
it  was  a  clear  day  and  that  appellee  was  negligent  in  not 
looking  ahead  as  he  went  down  the  incline  and  discovering 
the  cars  at  the  junction;  and  that  cars  had  run  away  nearly 
every  day  while  appellee  had  been  employed  for  appellant. 
It  is  therefore  clear  that  there  was  evidence  tending  to  show 
that  the  injury  was  caused  by  a  fellow  servant  of  plaintiff, 
for  whose  negligence  appellant  would  not  be  responsible; 
and  also  evidence  tending  to  show  that  the  risk  of  injury  in 
taking  a  loaded  car  down  the  incline  was  one  which  he  as- 
simied.  These  were  questions  of  fact  that  it  was  the  duty 
of  the  court  to  submit  to  the  jury.  When  appellee  argues 
that  these  defenses  are  not  in  the  case,  he  can  only  mean 
that  if  the  proof  he  relies  upon  is  true,  these  defenses  are 
overcome;  but  it  is  also  true  that,  if  the  proof  introduced 
by  appellant  is  believed,  these  defenses  are  maintained. 

In  this  state  of  the  proof  the  court,  at  the  request  of  appel- 
lee, gave  the  jury  instruction  No.  6,  as  follows : 

"You  are  further  instructed  that  the  law  demands  that 
the  defendant  use  ordinary  skill  and  vigilance  in  providing 
for  its  servants  and  employees  a  reasonably  safe  place  in 
which  to  perform  their  duties;  and  if  you  believe  from  the 
evidence  in  this  case  that  the  defendant  corporation  neg- 
lected to  provide  such  a  place  for  the  plaintiff,  Boden,  to 
do  his  work,  and  that,  by  reason  of  such  negligence  on  the 
part  of  the  defendant,  the  plaintiff  while  exercising  ordinary 
care  for  his  own  safety,  was  injured,  then  you  should  find 
the  defendant  guilty." 

This  instruction  did  not  require  that  plaintiff  should  prove 
the  case  stated  in  the  declaration  or  any  count  thereof,  and 
made  no  reference  to  the  declaration,  and  therefore  cannot 
be  aided  by  the  declaration.     It  ignores  the  defense  of  as- 
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sumed  risk  and  that  the  injury  was  caused  by  the  negligence 
of  a  fellow  servant.  If  Bauer  was  not  a  vice  principal,  or  did 
not  order  appellee's  car  sent  down,  and  did  not  know  that 
the  runaway  cars  had  stopped  at  the  junction,  then  the  jury 
might  have  found  that  the  only  negligence  was  that  of  Terry, 
and  if  they  also  found  that  Terry  was  a  fellow  servant  of 
appellee,  then  appellant  would  not  be  liable  for  this  injury, 
and  yet,  in  such  a  case,  this  instruction  directed  a  verdict  for 
appellee.  So  too,  whether  Bauer  was  or  was  not  a  vice 
principal,  the  jury  might  have  taken  a  view  of  the  testimony 
which  would  have  made  appellee  assume  the  risk  (Kolp  v. 
Decatur  Ey.  &  Light  Co.,  145  111.  App.  645),  in  which  case 
appellant  would  not  be  liable,  and  yet  a  verdict  for  appellee 
could  be  had  under  this  instruction.  The  giving  of  such 
an  instruction  has  been  held  reversible  error  in  I.  0.  R.  R. 
Co.  V.  Smith,  208  111.  608 ;  Terra  Cotta  Lumber  Co.  v.  Han- 
ley,  214  111.  243;  Montgomery  Coal  Co.  v.  Bar  ringer,  218 
111.  327 ;  and  Mooney  v.  City  of  Chicago,  239  111.  414, 

For  thie  error  in  giving  said  instruction,  the  judgment  is 
reversed  and  the  cause  remanded. 

Beveraed  and  remanded. 


B.  F.  Gray,  Adm'r.,  et.  al.»  Appellees,  v.  John  B.  Hayfaurst, 

Appellant. 

Gen.  No.  5180. 

1.  Ck)NVKTANCE8 — what  essential  to  show  absolute  deed  in  fact  mort- 
gage. The  law  presumes  that  a  deed  is  the  absolute  conveyance  which  it 
purports  to  be  on  its  face,  until  the  contrary  appears.  If  a  party  otaims 
that  an  absolute  deed  is,  in  fact,  a  mortgage,  he  must  establish  that 
fact  by  evidence  which  is  clear,  satisfactory  and  convincing,  and  he  must 
show  that  a  debt  to  the  grantee  existed  which  was  to  be  secured  by  the 
deed. 

2.  Redemption — what  defense  to  right  of.  The  right  to  redeem  from 
a  deed  absolute  on  its  face  which  was  intended  as  a  mortgage  will  not 
be  recognized  and  enforced  in  equity  if  it  has  been  allowed  by  lapse  of 
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time  to  become  stale  and  the  delay  is  not  accounted  for  and  a  showing 
of  good  faith  and  diligence  made. 

3.  LA.0HE8 — when  defense  need  not  he  apecifically  relied  upon  in 
answer.  If  the  defense  of  laches  is  apparent  from  the  face  of  the  bill 
it  may  be  relied  upon  as  ground  for  the  afl&rmance  of  a  decree  of  dis- 
missal for  want  of  equity,  if  the  answer  denied  that  the  complainant  was 
entitled  to  the  relief  prayed  and  asked  that  the  same  advantage  be  given 
to  such  answer  as  would  have  been  allowed  had  a  demurrer  been  filed. 

4.  Appeals  and  ebbobs — what  cannot  he  complained  of.  A  party 
cannot  assign  as  error  rulings  of  the  court  which  do  not  prejudicially 
affect  his  own  interest. 

5.  iNTEBEST-^ioAen  chargeahle  upon  advancements.  If  by  law  a 
testator  directs  that  in  the  distribution  to  be  made  of  his  estate  notes 
due  from  the  distributees  shall  be  charged  against  such  distributees 
respectively,  the  interest  upon  such  note  should  likewise  be  charged 
where  the  intent  of  the  testator  to  that  effect  is  apparent  from  the 
entire  will. 

6.  Statute  of  limitations — when  no  defense.  A  distributee  under 
a  will  is  not  entitled  to  avail  of  the  defense  of  the  statute  of  limitations 
against  notes  the  amounts  of  which  by  the  terms  and  conditions  of 
such  will  are  required  to  be  deducted  upon  the  making  of  distribution. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Kankakee  county; 
the  Hon.  Fbank  L.  Hoopeb,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1910.    Affirmed.    Opinion  filed  October  18, 1910. 

H.  K.  &  H.  H.  Wheeleb^  for  appellant. 

W.  B.  HuiTTEE  and  Eben  B.  Goweb,  for  appellees. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court 
William  Hayhnrst  died  January  20,  1891,  holding  the 
legal  title  to  certain  homestead  lots  in  the  village  of  Sher- 
bumville  and  also  to  160  acres  of  land,  described  as  the  east 
half  of  the  southwest  quarter  and  the  west  half  of  the  south- 
east quarter  of  section  three  in  township  thirty-one  north  and 
of  range  fourteen  east  of  the  third  principal  meridian,  all  in 
Kankakee  county,  and  also  owning  notes  signed  by  his  son 
John  B.  Hayhurst,  and  others  signed  by  his  son  Jerome  A. 
Hayhurst,  and  others  signed  by  his  son  Edwin  L.  Hay- 
hurst He  left  a  last  will,  which  was  admitted  to  probate. 
He  therein  made  provision  for  his  wife,  including  an  annu- 
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ity  during  her  life,  and  gave  legacies  to  certain  grandchild- 
ren. The  fourth  and  fifth  paragraphs  of  said  will  were  as 
follows : 

"Fourth,  I  give  and  devise  and  bequeath  the  remainder  of 
my  property  both  real  and  personal  to  my  children,  John  B- 
Hayhurst,  Lyman  W.  Hayhurst,  Jerome  A.  Hayhurst,  Ed- 
win L.  Hayhurst,  Nancy  Lyon,  Alice  Cleaver  and  Clara 
Jones,  to  each,  share  and  share  alike,  each  and  every  one  of 
my  children,  that  I  or  my  estate  may  hold  a  note  against 
shall  receive  said  notes,  as  a  part  of  his  or  her  share  of  my 
estate,  no  part  of  my  estate  is  to  go  to  my  children  until  after 
the  death  of  my  wife. 

Fifth,  It  is  my  desire  and  will  that  my  moneys  shall  be 
kept  at  interest,  until  the  death  of  my  wife,  then  my  real 
estate  to  be  sold,  and  the  proceeds  thereof,  together  with  my 
moneys  and  personal  property  is  to  be  divided  as  above  set 
forth.'' 

The  persons  named  as  executors  declined  to  act,  and  John 
B.  Hayhurst  and  George  W.  Lyon,  the  husband  of  Nancy 
Lyon,  became  administrators  with  the  will  annexed.  Some 
years  later  they  resigned  and  B.  F.  Gray  became  administra- 
tor de  bonis  non  with  the  will  annexed.  Alice  Cleaver  died, 
leaving  Walter  Cleaver  her  sole  legatee  and  devisee.  The 
widow  of  William  Hayhurst  died  in  February,  1905.  On 
November  29,  1905,  B.  F.  Gray,  the  administrator,  and 
Nancy  Lyon,  Lyman  W.  Hayhurst,  Clara  Jones  and  Walter 
Cleaver,  filed  a  bill  in  equity  against  John  B.,  Jerome  A., 
and  Edwin  L.  Hayhurst,  and  others,  seeking  (1)  to  remove 
clouds  from  the  title  of  deceased  to  the  homestead  in  Sher- 
bumville;  (2)  a  construction  of  the  will  as  to  said  notes 
given  by  certain  sons  and  as  to  the  rate  of  interest  at  which 
they  should  be  computed  as  a  part  of  the  estate;  and  (3)  the 
appointment  of  a  trustee  to  sell  the  land  and  divide  the 
estate  pursuant  to  the  will.  John  B.,  Jerome  A.,  and  Edwin 
L.  Hayhurst,  each  filed  a  separate  answer,  and  John  B.  Hay- 
hurst filed  a  cross-bill  against  the  administrator  and  the  other 
devisees  and  legatees  named  in  the  fourth  paragraph.  By 
his  answer  and  his  cross-bill,  John  B.  Hayhurst  claimed  to 
be  the  equitable  owner  of  said  160  acres  of  land,  and  alleged 
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that  he  caused  said  tract  to  be  conveyed  to  his  father,  William 
Hayhurst,  as  security  for  a  loan  of  $1,600  in  1886,  and  al- 
leged that  his  father  had  been  in  possession,  receiving  the 
rents  and  profits  thereof^  since  said  conveyance.  He  asked 
for  an  accounting  between  himself  and  the  estate  of  his 
father  and  the  devisees,  and  that  he  be  charged  with  said 
sum  of  $1,600  and  the  interest  thereon  and  with  the  taxes 
and  the  necessary  repairs  on  the  real  estate,  and  be  credited 
with  the  rents  and  profits,  and  that  he  be  permitted  to  redeem 
said  premises  upon  payment  of  the  balance  found  due  against 
him.  His  answer  also  related  to  the  notes  executed  by  him. 
Proofs  were  taken  before  the  master  and  by  deposition  and, 
upon  a  hearing,  a  decree  was  entered  dismissing  the  cross 
bill  for  want  of  equity,  removing  the  clouds  from  the  title 
to  the  Sherbumville  lots,  relieving  the  sons  from  liability  on 
some  of  their  notes  and  charging  the  share  of  John  B.  Hay- 
hurst with  the  rest  of  his  notes  with  interest  according  to 
their  face  from  their  date  till  they  should  be  delivered  to 
John  B.  Hayhurst  upon  a  division  of  the  estate;  and  with 
a  like  provision  as  to  the  notes  to  Jerome  A.  The  decree 
directed  the  master  to  sell  the  lands  and  to  divide  the  proceeds 
and  the  amount  then  due  upon  the  promissory  notes  held 
valid,  pursuant  to  the  provisions  of  the  fourth  paragraph  of 
the  will.  John  B.  Hayhurst  appealed  and  we  affirmed  the  de- 
cree. We  afterwards  granted  a  rehearing  and  withdrew  the 
opinion  previously  filed. 

In  1871  James  M.  Adsit,  Sr.,  of  Chicago,  owned  the  160 
acres  above  described,  and  the  80  acres  next  east  thereof, 
being  the  east  half  of  the  southeast  quarter  of  said  section 
three.  On  April  1,  1871,  by  written  contract  between  Adsit 
and  John  B.  Hayhurst,  Adsit  agreed  to  convey  the  said  240 
acres  of  land  to  John  B.  Hayhurst  in  fee  simple  clear  of  en- 
cumbrances by  warranty  deed,  upon  John  B.  Hayhurst 
paying  him  therefor  $4,800  (which  was  $20  per  acre)  as 
follows:  $1,000  on  the  first  day  of  April  in  each  of  the 
years,  1873,  1874,  and  1875,  and  $800  on  the  first  day  of 
April,  1876,  with  interest  from  date  at  6%  per  annum, 
payable  annually,  and  all  taxes  on  said  premises,  including 
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the  taxes  for  1871.    It  was  therein  agreed  that  if  John  B. 
Hayhurst  failed  to  make  any  of  these  payments,  Adsit  might 
declare  the  contract  forfeited  and  retain  all  payments  in 
liquidation  of  damages  and  have  the  right  to  reenter,  and  that 
time  should  be  of  the  essence  of  the  contract.    It  will  be  ob- 
served that  the  payments  enumerated  amounted  only  to 
$3,800,  instead  of  $4,800.     An  endorsement  on  the  back 
of  the  contract  giving  the  date  when  each  payment  was  to 
mature,  shows  that  $1,000  was  to  be  paid  on  April  1,  1872, 
which  payment  was  omitted  from  the  body  of  the  contract 
An  endorsement  upon  the  back  of  the  contract  in  the  hand- 
wi'iting  of  Adsit  shows  that  on  March  29,  1872,  he  received 
$1,288  on  the  contract,  which  by  computation  will  be  found 
to  be  the  interest  on  the  entire  sum  for  one  year  at  6%,  and 
$1^000  on  the  principal  of  the  contract.     An  endorsement 
in  the  handwriting  of  Adsit  shows  that  on  April  2,  1875,  he 
received  $1,878.68,  which  by  computation,  will  be  found  to 
be  interest  on  $3,800  from  April  1,  1872,  to  April  1,  1875, 
and  the  $1,000  of  principal  due  on  April  1,   1873,  and 
$194.68  more,  which  latter  sum  may  have  been  to  repay 
Adsit  for  taxes  on  the  real  estate  advanced  by  him  during 
those  years  or  may  have  been  intended  to  apply  upon  the 
balance  unpaid  on  the  contract.  On  the  day  of  the  last  men- 
tioned payment,  April  2,  1875,  Adsit  conveyed  the  east  half 
of  the  southeast  quarter  of  said  section  three  to  John  B. 
Hayhurst,  leaving  the  contract  still  in  force  as  to  the  two 
tracts  of  80  acres  each  first  described  in  this  opinion.    John 
B.  Hayhurst  had  then  paid  $2,000  of  the  principal.    If  all 
the  land  be  treated  as  of  equal  value,  the  purchase  price  of 
the  80  acres  Adsit  so  deeded  to  John  B.  Hayhurst  at  $20 
per  acre  would  amount  to  $1,600,  so  that  he  had  paid  for  that 
80  acres  and  at  least  $400,  and  perhaps  $594.68,  upon  the 
principal  sum  agreed  to  be  paid  for  the  remaining  160  acres 
of  land.     The  contract  contains  no  further  endorsements  of 
payments.    The  tax  books  show  subsequent  sales  of  this  160 
acres  for  taxes  and  redemptions  by  Adsit  and  subsequent  pay- 
ments of  taxes  by  others  than  John  B.  Hayhurst 
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On  July  31,  1879,  Adsit  wrote  John  B.  Hayhurst  the  fol- 
lowing letter : 

"Your  favor  of inst.  received  with  enclosures  and 

shall  have  attention. 

Very  respectfully, 

James  M.  Adsit. 
I  wrote  you  the  15  to  know  what  you  expected  to  do  & 
also  if  you  had  kept  the  Taxes  paid  &  so  far  have  not  heard 
from  you.     Something  must  be  done  at  once  in  this  land 
matter  or  I  shall  close  up  on  you. 

Let  me  hear  from  you  on  receipt  of  this." 

On  April  8,  1886,  Adsit  wrote  John  B.  Hayhurst  a  letter, 
the  body  of  which  is  as  follows : 

"I  have  yours  of  April  1st  &  in  reply  will  say  you  send 
me  $1,622.86  dollars  as  I  wrote  you  the  18th  of  March  on 
receipt  of  which  I  will  send  you  deed  as  directed.  As  you  did 
not  reply  to  mine  of  the  18th  of  March,  I  paid  the  tax  of 
1885,  22.86  dollars  this  with  the  purchase  money.  $1,600 
Tax  1885 , 22.86 


$1,622.86" 

Owen  O.  Hayhurst,  son  of  John  B.,  and  grandson  of 
William,  testified  both  before  the  master  and  afterwards  by 
deposition  taken  in  Colorado,  concerning  a  conversation  be- 
tween his  grandfather  and  his  father  at  the  house  of  the 
latter  in  Kankakee  county  in  April,  1886.  He  testified  that 
William  told  John  B.  that  he  had  heard  that  that  land  was  for 
sale  and  asked  him  if  he  was  going  to  sell  it;  that  John  B. 
said  he  was  going  to  sell  it  and  he  had  to  have  the  money; 
that  William  said  to  John  B.,  "I  will  let  you  have  the  money 
till  you  can  sell  the  place,  but  I  want  the  interest  on  it  and 
what  expense  I  am  to;"  that  the  land  referred  to  was  the 
160  acres;  that  the  sum  of  $1,600  was  mentioned;  that  John 
B.  told  William  that  he  would  make  a  deed  for  the  $1,600 
imtil  he  could  sell  the  place ;  that  nothing  was  said  about  the 
kind  of  deed  or  the  rate  of  interest  or  the  length  of  time 
John  B.  would  have  to  pay  it.  In  his  deposition  he  was  more 
specific  that  William  agreed  to  let  John  B.  have  some  money 
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to  pay  off  James  M.  Adsit,  and  that  John  B.  was  to  let 
William  have  the  deed  for  the  land  for  security  for  the 
money;  that  John  B.  was  to  take  the  money  to  Chicago  and 
get  from  Adsit  a  deed  to  William,  and  John  B.  was  to  pay 
William  interest  on  the  money,  and  that  they  agreed  that 
when  the  land  was  sold  John  B.  was  to  pay  William  the 
money  loaned,  together  with  interest  thereon;  that  William 
was  to  have  a  deed  to  the  land  as  security  for  the  loan  of 
the  money  to  pay  off  Adsit ;  that  the  amount  mentioned  was 
$1,600;  and  that  they  made  arrangements  for  John  B.  to 
take  the  money  and  go  to  Chicago  and  pay  off  Adsit  and  take 
a  deed  from  Adsit  running  to  Williams;  that  there  was 
nothing  said  as  to  the  length  of  time  for  which  the  loan 
was  made,  farther  than  that  when  the  land  was  sold,  the  mon- 
ey was  to  be  paid  back  with  interest.  James  N.  Orr,  an 
attorney  at  Kankakee,  testified  that  early  in  1886  he  collected 
about  $5,500  as  attorney  for  William  Hayhurst  in  a  certain 
foreclosure  suit,  which  sum  he  placed  in  bank  for  William 
Hayhurst;  that  in  the  spring  of  1886  William  and  John  B. 
Hayhurst  came  to  his  office  and  had  a  conversation  in  his 
presence,  in  which  William  said  that  John  B.  could  have 
some  money  to  pay  upon  a  contract  for  the  purchase  of  some 
land,  so  that  John  B.  would  not  lose  the  payments  he  had 
made  on  it ;  that  the  three  of  them  went  to  the  bank  and  got 
some  money  there  out  of  the  moneys  Orr  had  deposited  to 
the  credit  of  William,  but  Orr  could  not  state  the  amount, 
and  that  John  B.  said  they  would  have  to  go  to  Chicago  to 
see  about  it.  Orr  testified  that  he  understood  from  the  con- 
versation that  John  B.  was  largely  in  debt  and  that  his 
father  was  trying  to  help  him  out  of  the  difficulty  about  this 
land;  that  John  B.  was  unable  to  pay  for  the  land  under 
the  contract  and  that  his  father  was  furnishing  the  money 
to  help  him  out;  that  they  were  going  to  take  up  the  Adsit 
contract  and  get  a  deed  for  the  land  and  talked  of  going  to 
Chicago  for  that  purpose.  Orr  testified  that  he  suggested  a 
written  contract  in  relation  to  the  matter  and  that  William 
said  it  was  not  necessary,  that  they  had  a  great  deal  of  busi- 
ness with  each  other  and  that  the  matter  was  not  yet  closed 
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up,  and  that  if  they  needed  anything  they  would  have  it 
later.  James  Dickey  testified  that  about  this  time  he  knew 
that  William  Hayhurst  had  about  closed  up  this  foreclosure, 
and  that  the  witness  wished  to  borrow  some  money,  and 
that  William  had  partly  promised  to  let  him  have  some, 
and  that  he  went  to  see  William  about  it  and  William  told 
him  he  could  not  let  him  have  it  as  he  had  just  had  to  let 
John  have  it  to  pay  out.  The  letter  above  set  out  of  April 
8,  1886,  from  Adsit  to  John  B.  Hayhurst,  shows  that  Adsit 
had  written  to  John  B.  on  March  18,  1886 ;  that  John  B.  did 
not  reply  to  that  letter  and  that  because  he  did  not  reply 
Adsit  had  paid  the  taxes  on  this  land  for  1885 ;  that  on  April 
1, 1886,  John  B.  had  written  Adsit,  making  some  proposition 
for  the  payment  of  money  on  the  contract  in  consideration  of 
which  John  B.  proposed  that  a  deed  be  made  as  he  should 
direct  It  will  also  be  observed  that  if  no  other  payments 
had  been  made  than  those  endorsed  on  the  contract,  then  there 
was  due  Adsit  thereon  either  $2,800  or  at  least  $2,605.32  of 
principal,  besides  interest  for  over  eleven  years  and  such 
taxes  as  Adsit  may  have  paid.  John  B.  Hayhurst  was  a  wit- 
ness in  his  own  behalf  as  to  matters  occurring  after  the  death 
of  his  father,  and,  in  answer  to  a  question  put  him  on  cross 
examination,  stated  that  he  always  claimed  that  he  paid 
$1,600  on  this  real  estate,  and  no  objection  was  made  to  that 
answer. 

On  April  13,  1886,  five  days  after  the  letter  of  April  8, 
above  set  out,  Adsit  and  his  wife  conveyed  the  160  acres 
to  William  Hayhurst  by  warranty  deed  for  an  expressed  con- 
sideration of  $1,600  which  was  no  doubt  the  money  referred 
to  in  the  conversations  testified  to  by  Owen  Hayhurst  and 
by  Orr  and  taken  from  the  bank  in  Orr's  presence.  Adsit 
had  died  and  the  deposition  of  his  son  was  taken,  and  his 
father's  books,  concerning  this  land,  were  present,  and  it  was 
shown  that  the  payments  endorsed  on  the  contract  appeared 
on  his  books  and  a  statement  that  on  April  13,  1886,  he  sold 
this  land  to  William  Hayhurst  for  $1,600.  INTo  other  pay- 
ments on  this  land  appeared  on  Adsit's  books.  Appellant 
contends  that  it  is  a  just  inference  from  this  evidence  that 
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Adsit  made  this  deed  upon  the  completion  of  all  the  pay- 
ments called  for  by  the  contract,  which  was  a  total  of  the 
principal  sum  of  $3,200^  for  these  two  tracts  of  80  acres  each. 
Appellees  contend  that  there  is  no  presumption  that  any  mon- 
ey was  paid  upon  the  contract  except  that  endorsed  on  the 
contract  or  appearing  on  Adsit's  books.  The  proof  showed 
that  this  land  was  then  very  wet ;  that  John  B.  Hayhurst  had 
dug  some  ditches  upon  it  to  drain  it  and  had  put  some  fencing 
upon  it  and  cultivated  a  few  acres  in  one  comer,  but  only 
raised  hay  upon  the  most  of  it.  Appellees  introduced  proof 
tending  to  show  that  it  was  a  very  poor  piece  of  wet,  swampy 
land  and  that  in  April,  1886,  its  value  did  not  exceed  $10 
per  acre,  or  the  sum  which  William  Hayhurst  then  paid  or 
advance.  Appellant  introduced  proof  tending  to  show 
that  it  was  then  worth  from  $25  to  $30  per  acre. 
It  is  impossible  that  we  should  know  which  opinions 
were  the  more  valuable.  Thereafter  a  drainage  ditch 
was  put  through  that  region  by  special  assessment,  and 
there  has  been  a  great  increase  in  the  value  of  lands, 
and  it  is  conceded  that  the  land  is  now  worth  $100  per  acre. 
These  witnesses,  testifying  in  flush  times,  were  trying  to  re- 
member  the  condition  and  value  of  this  land  more  than  twenty 
years  before  they  testified.  It  is  obvious  that  exact  and  ac- 
curate testimony  could  not  be  expected  upon  a  subject  so  re- 
mote in  time  and  memory.  If  the  payment  made  on  April 
13,  1886,  completed  the  full  agreed  purchase  price  of  $3,200 
for  this  160  acres,  it  is  strange  that  $3,200  was  not  stated 
in  the  deed  as  the  consideration  instead  of  only  the  $1,600 
paid  that  day.  It  may  be  that  this  paid  the  full  agreed  con- 
sideration. It  may  be,  on  the  other  hand,  that  the  land  in 
fact  had  been  originally  bought  by  Hayhurst  at  an  extrava- 
gant price ;  that  Adsit  had  become  weary  of  his  inability  to 
collect  either  principal  or  interest  and  made  a  proposition, 
at  that  time  in  1886,  fifteen  years  after  the  date  of  the  con- 
tract, to  take  $1,600  in  satisfaction  for  his  claim  regardless 
of  the  amount  due  under  the  contract.  It  will  be  noticed  that 
the  evidence  of  Owen  Hayhurst  and  Orr  relates  to  a  period 
before  the  money  was  actually  paid  and  the  deed  taken.  Prob- 
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ably  the  money  was  paid  and  the  deed  made  in  strict  pur- 
suance to  the  previous  arrangement  testified  to  by  these  wit- 
nesses, yet  it  is  entirely  possible  that  William  and  John  B. 
Hayhurst  had  some  other  and  different  understanding  before 
the  money  was  actually  paid  and  the  deed  executed.  We 
have  stated  substantially  all  of  the  events  shown  by  the  evi- 
dence up  to  the  making  of  the  deed. 

The  proof  as  to  what  afterwards  occurred  is  to  be  consid- 
ered in  two  aspects,  first,  as  bearing  on  the  question  whether 
the  arrangement  between  the  father  and  the  son  wad  as 
appellant  claims,  and,  second,  whether  appellant  is  now  in 
a  position  to  obtain  from  a  court  of  equity  the  relief  which 
he  seeks.  Possession  of  the  land  was  immediately  delivered 
to  William  Hayhurst.  Appellant  cut  hay  therefrom  for  two 
years  and  delivered  to  his  father  one-half  of  the  product  as 
rent  Since  that  time,  appellant  has  never  been  in  possession 
of  the  premises.  Upon  the  making  of  the  deed  the  land  was 
afterwards  assessed  to  William  Hayhurst.  Appellant  has 
never  since  paid  any  taxes  on  the  land.  Appellant  has  never 
paid  to  his  father  or  to  the  administrators  any  interest  on 
said  sum  of  $1,600.  When  appellant  and  Lyon  became  ad- 
ministrators they  filed  an  inventory  in  which  this  land  was 
included  as  real  estate  of  William  Hayhurst,  and  the  in- 
ventory stated,  "Title  in  fee  simple."  Appellant  testified 
that  he  does  not  think  that  the  words  just  quoted  were  in  the 
inventory  when  he  signed  it  Lyon  testified  that  they  were, 
and  there  is  every  probability  that  he  is  correct.  The  proof 
shows  that  William  Hayhurst  was  in  the  habit  of  taking  notes 
from  his  sons  when  he  loaned  them  money,  and  a  number  of 
such  notes  were  in  his  handd  at  his  death.  The  administrators 
inventoried  these  notes.,  William  did  not  take  anv  note  from 
appellant  for  this  $1,600.  Appellant  did  not  cause  a  state- 
ment to  be  made  in  the  inventory  that  he  owed  his  father 
$1,600  or  any  other  sum  upon  this  transaction.  If  the  ar- 
rangement between  appellant  and  his  father  was  as  he  now 
claims  and  if  that  arrangement  had  not  been  abrogated  be- 
fore his  father  died,  it  would  have  been  natural  that  he  should 

advise  his  co-administrator,  Lyon,  that  hh  ffither  only  held 
Voi^  QLvn,— 32, 
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the  title  to  this  160  acres  by  way  of  mortgage  and  that  the 
equitable  title  was  in  appellant,  and  he  would  naturally  have 
insisted  that  a  statement  of  the  facts  should  appear  in  the 
inventory.  He  also  would  naturally  have  caused  the  inven- 
tory to  state  that  he  owed  his  father  $1,600  and  interest  and 
taxes  and  improvements,  less  the  rents  and  profits.  Appel- 
lant sought  to  explain  the  condition  of  this  inventory  by 
testifying  that  he  consulted  D.  H.  Paddock,  a  lawyer  now 
deceased,  shortly  after  the  death  of  his  father,  about  the 
time  they  were  probating  the  will.  At  one  time  he  testified 
that  Paddock  told  him  that  he  could  not  do  anything  while 
his  mother  was  living ;  and  at  another  time  that  Paddock  told 
him  that  it  wsfi  best  not  to  do  anything  while  his  mother 
lived.  He  does  not  state  what  information  he  gave  Paddock. 
He  asks  us  to  infer  that  he  told  Paddock  something  about  the 
arrangement  under  which  his  father  paid  $1,600  and  took 
the  deed.  Excluding  from  consideration  his  own  testimony 
that  he  told  Paddock  something  to  which  Paddock  made  the 
responses  just  stated,  there  is  no  proof  in  this  record  that 
from  April  13,  1886,  to  the  date  when  he  filed  his  answer 
and  cross  bill  in  this  cause,  January  20,  1906,  a  period  of 
nineteen  years,  nine  months  and  seven  days,  he  ever  made 
any  statement  to  any  human  being  that  he  owned  this  real 
estate  or  had  borrowed  $1,600  from  his  father  thereon.  That 
statement  to  Paddock  whatever  it  may  have  been,  was  to  a 
man  who  is  dead.  This  absence  of  any  claim  for  almost  twen- 
ty years  casts  great  doubt  upon  its  genuineness  and  justice. 
If  the  witnesses  are  to  be  believed  the  inventory  is  not  the 
only  respect  in  which  his  conduct  and  language  has  been 
inconsistent  with  his  present  claims.  His  mother  renounced 
the  provisions  of  the  will  in  her  favor.  The  administrators 
have,  ever  since,  paid  her  one-third  of  the  rents  from  this 
land.  After  William  Hayhurst  died  and  the  will  was  proved, 
a  judgment  creditor  of  Edwin  Hayhurst  levied  an  execution 
upon  the  apparent  interest  of  Edwin  in  this  land  and  adver- 
tised it  for  sale.  Mrs.  Lyon  telephoned  to  appellant  the  fact 
that  the  land  had  been  advertised  for  sale  on  a  certain  date 
on  an  execution  against  Edwin,  and  appellant  attended  the 
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sale  of  his  own  volition,  bid  the  amount  of  the  execution  and 
rt)ught  in  Edwin's  interest  and,  about  a  year  later,  allowed 
Edwin  to  redeem  and  pay  him  back  the  money.  This  act 
was  entirely  inconsistent  with  his  present  claim  that  this 
is  his  land.  Henry  Hayden,  a  son-in-law  of  Nancy  Lyon,  tes- 
tified that  he  had  a  note  against  the  estate  of  William  Hay- 
hurst and  asked  appellant  if  he  could  pay  it,  and  that  ap- 
pellant answered  that  he  had  not  a  dollar  in  the  estate,  that 
he  had  nothing  in  the  estate.  George  W.  Lyon  testified  that 
right  after  the  land  was  deeded  to  William  Hayhurst  he 
heard  appellant  say  that  his  father  paid  $10  per  acre  for  the 
land  and  made  a  good  bargain.  Appellant  denied  making 
these  statements. 

The  law  presumes  that  a  deed  is  the  absolute  conveyance 
which  it  purports  to  be  on  its  face,  till  the  contrary  appears. 
If  a  party  claims  that  an  absolute  deed  is,  in  fact,  a  mort- 
gage, he  must  establish  that  fact  by  evidence  which  is  clear, 
satisfactory  and  convincing,  and  he  must  show  that  a  debt 
to  the  grantee  existed,  which  was  to  be  secured  by  the  deed. 
Heaton  v.  Gaines,  198  III.  479 ;  Gannon  v.  Moles,  209  111. 
180;  Caraway  v.  Sly,  222  111.  203;  Deadman  v.  Yantis,  230 
111.  243.  The  conduct  of  appellant,  from  the  time  the  deed 
Tas  made  to  the  time  when  he  filed  his  answer  and  cross  bill, 
is  so  inconsistent  with  his  present  claim  that  that  deed  was 
given  only  to  secure  the  payment  of  money,  that  the  more 
reasonable  conclusion  from  all  the  evidence  seems  to  us  to  be, 
either  that  he  abandoned  all  claim  to  the  property  when  it 
was  conveyed  to  his  father,  or  that  he  had  only  some  loose 
and  undefined  expectation  that  if  the  land  sold  for  more  than 
his  father  put  into  it,  he  would  receive  some  benefit  there- 
from, or  that  afterwards,  during  his  father's  lifetime,  they 
made  some  other  arrangement.  We  cannot  say  that  the  court 
below  ought  to  have  decided  that  this  evidence  was  so  clear 
and  convincing  as  to  overcome  the  terms  of  this  deed. 

But  if  it  were  held  that  it  is  clearly  established  that  in 
April,  1886,  appellant  borrowed  $1,600  from  his  father  and 
caused  Adsit  to  convey  the  land  to  his  father  to  secure  that 
debt,  it  does  not  follow  that  he  is  now  entitled  to  redeeixL 
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He  did  no  act  in  recognition  or  perfonnance  of  his  obligation 
for  nearly  twenty  years,  during  which  time  the  land  HU-? 
very  greatly  enhanced  in  value.  In  Breit  v.  Yeaton,  101  111. 
242,  one  of  the  complainants  had  been  of  age  about  seven  and 
a  half  years  before  the  bill  was  filed  seeking  relief  against 
certain  transactions.  The  court  held  that  as  to  that  par- 
ticular complainant  his  laches  had  been  such  as  to  preclude 
his  right  to  relief.  In  McDonald  v.  Stow,  109  111.  40,  the 
complainant  had  delayed  asserting  his  right  in  equity  thirteen 
years  and  it  was  held  that  his  laches  was  inexcusable  and  that 
he  ought  to  have  asserted  his  right  within  seven  years.  In 
McDearmon  v.  Bumham,  158  111.  55,  the  party  complaining 
had  delayed  fourteen  years  to  assert  his  rights.  In  holding 
that  the  facts  showed  such  laches  and  neglect  on  his  part  as 
would  cause  a  court  of  equity  to  refuse  him  any  relief,  even 
though  he  had  once  a  right  of  redemption  in  the  land  there 
in  t}uestion,  and  that  he  had  suffered  his  demand  to  become 
stale  and  had  shown  no  siifficient  reason  why  he  did  so,  the 
court  said:  "When  a  court  of  equity  is  asked  to  lend  its 
aid  in  the  enforcement  of  a  demand  that  has  become  stale, 
there  must  be  some  cogent  and  weighty  reasons  presented  why 
it  has  been  permitted  to  become  so.  Good  faith,  conscience 
and  reasonable  diligence  of  the  party  seeking  its  relief  are  the 
elements  that  call  a  court  of  equity  into  activity.  In 
the  absence  of  these  elements  the  court  remains  pas- 
sive^ and  declines  to  extend  its  relief  or  aid.  It  has  always 
been  the  policy  to  discountenance  laches  and  neglect."  In 
Walker  v.  Warner,  179  111.  16,  where  there  had  been  a 
delay  of  over  ten  years  before  the  filing  of  a  bill  to  redeem, 
the  court  said:  "The  right  of  redemption  being  a  purely 
equitable  estate,  a  court  of  chancery  will  not  protect  and 
enforce  it  unless  equitable  considerations  require  it  to  do  so. 
As  the  right  is  the  creation  of  a  court  of  chancery,  it  can  only 
be  asserted  in  such  court  when  its  assertion  is  plainly  equit- 
able. It  may,  therefore,  be  lost,  unless  it  is  asserted  within 
a  reasonable  time,  and  before  the  situation  of  the  parties  has 
changed,  and  the  rights  of  others  have  intervened,  or  improve- 
ments have  been  made.     In  other  words,  the  right  may  be 
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lost  by  laches."  In  McMillan  v.  McMillan,  184  111.  230, 
delay  of  less  than  fourteen  years  to  file  a  bill  for  relief  was 
held  to  be  such  laches  as  barred  relief.  The  delay  in  this 
ease  was  greater  than  in  any  of  those  above  cited. 

But  appellant  contends  that  laches  was  not  pleaded  in  the 
answer  and  in  the  amendment  thereto  to  his  cross  bill,  and 
that  therefore  appellees  cannot  avail  of  his  laches  to  sustain 
the  decree  dismissing  the  cross  bill.  The  delay  in  time 
fully  appeared  in  the  cross  bill  and  was  not  explained  therein. 
The  answer  to  the  cross  bill  admitted  some  of  the  allegations 
and  denied  others  and  contained  nothing  doing  away  with 
the  apparent  laches  appearing  on  the  face  of  the  cross  bill, 
and  it  denied  that  appellant  was  entitled  to  the  relief  de- 
manded in  his  cross  bill,  and  it  prayed  the  same  advantage 
as  if  the  defendants  had  demurred  to  the  cross  bill.  In 
Coryell  v.  Klehn,  157  111.  462,  the  question  whether  laches 
must  be  set  up  by  answer,  and  whether  it  could  be  reached  by 
demurrer  when  the  laches  appeared  in  the  bill  itself,  was 
considered  at  length  upon  the  authorities,  and  the  court 
reached  this  conclusion :  "While  the  general  rule  is  that  the 
defense  of  laches  must  be  made  by  plea  or  answer,  yet  such 
rule  does  not  apply  when  the  bill  already  stated  the  causes 
of  and  excuse  for  delay."  In  Wilcoxon  v.  Wilcoxon,  199  HI. 
244,  it  was  held  that  it  was  the  duty  of  the  complainant  to 
state  in  his  bill  whatever  he  relied  upon  to  rebut  or  remove 
the  presumption  of  laches  arising  from  his  delay  of  twelve 
years  in  seeking  relief.  The  court  affirmed  a  decree  which 
dismissed  the  bill,  because  the  complainant  had  neglected  his 
right  for  such  a  great  length  of  time  that  he  was  deemed  guilty 
of  laches.  In  Wilcoxon  v.  Wilcoxon,  230  HI.  93,  another  suit 
between  the  same  parties  involving  substantially  the  same  sub- 
ject-matter, the  court  said :  "A  cross  bill,  when  filed  to  obtain* 
affirmative  relief,  like  an  original  bill,  should  set  forth  equit- 
able grounds  of  relief  and  show  a  state  of  facts  upon  which 
a  court  of  equity  could  be  called  upon  to  act  if  the  same 
grounds  were  presented  in  an  original  bill.  (Gage  v.  Mayer, 
117  111.  632;  Story's  Eq.  PI.  10th  Ed.  sec.  628.)  There  is 
no  excuse  offered  by  appellant  which  in  equity  can  relieve  him 
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from  the  imputation  of  laches  in  this  case  that  has  not  already 
been  adjudged  insufficient  by  this  court  in  the  former  case. 
We  regard  his  situation  even  worse  now  than  it  was  when 
this  matter  was  before  us  on  the  former  occasion."  In  Ham- 
ilton 7.  Hamilton,-  231  111.  128,  the  court  said:  "Courts  will 
not  enforce  resulting  trusts  after  a  great  lapse  of  time  or 
laches  on  the  part  of  the  supposed  cestui  que  trust, 
especially  when  it  appears  that  the  supposed  nominal  pur- 
chaser has  occupied  and  enjoyed  the  estate.  Perry  on  Trusts, 
sec.  141.  (McDonald  v.  Stow,  109  111.  40.)  Equity  does 
not  encourage  stale  claims,  since  by  lapse  of  time  there  must, 
of  necessity,  be  great  difficulty  in  ascertaining  the  exact  facts 
as  to  the  matter  in  controversy.  In  this  case  the  right  of  the 
plaintiff  in  error  had  its  origin,  according  to  the  allegations 
of  the  bill,  in  1870, — ^thirty-seven  years  ago, — and  his  right 
has  b^en  openly  repudiated  for  fifteen  years.  Unreasonable 
delay  has  been  held  to  be  a  bar  to  equitable  relief  even  against 
a  trustee."  In  Foss  v.  People's  Gas  Light  ft  Coke  Co.,  241 
111.  238,  the  circuit  court  sustained  a  demurrer  to  an  amend- 
ed bill  and  the  supreme  court  held  that  as  the  complainant 
had  knowledge  for  many  years  that  the  defendant  was  pur- 
suing a  course  of  conduct  in  respect  to  him  which  amounted 
to  a  total  denial  of  all  his  rights,  reasonable  diligence  re- 
quired that  he  should  have  made  his  appeal  to  a  court  of 
equity  before  his  claim  became  stale.  Here  there  is  no  posi- 
tive proof  that  appellant  paid  any  money  of  his  own  upon  this 
land  since  April  2,  1875.  He  certainly  has  paid  nothing  in 
the  way  of  interest,  taxes,  improvements  or  otherwise  since 
April  13,  1886.  He  made  no  claim  whatever  that  he  had 
any  interest  in  this  land,  except  as  a  devisee  under  his  fath- 
er's will,  until  nearly  twenty  years  after  the  land  was  con- 
veyed to  his  father.  We  are  of  opinion  that  this  should 
be  treated  as  a  stale  claim  which  equity  VTill  not  enforce,  and 
that  this  defense  is  available  both  under  the  general  denial  of 
a  right  to  relief  and  under  the  demurrer  contained  in  the 
answer  to  the  cross  bill. 

Appellant  has  assigned  for  error  the  action  of  the  court  in 
allowing  notes  of  Jerome  A.  Hayhurst  and  Edwin  L.  Hay- 
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hurst  against  their  shares.  Those  portions  of  the  decree 
did  not  injure  appellant,  and  he  alone  has  assigned  error,  and 
he  cannot  assign  as  error  that  which  only  injures  some  other 
party.  Deceased  held  six  notes  against  appellant.  The  court 
held  that  under  the  proof  three  of  them  should  not  be  charged 
against  appellant's  share  of  the  estate.  Appellant  can  only 
complain  as  to  the  remaining  three  notes.  These  notes  were 
due  in  1877,  1879,  and  1882.  Two  of  them  bore  interest  at 
ten  per  cent  if  not. paid  when  due,  and  the  other  at  eight  per 
cent  if  not  paid  when  due.  The  decree  charged  these  notes 
against  appellant's  share  with  interest  at  the  rate  specified  in 
the  notes  from  their  dates  till  they  shall  be  surrendered  to 
appellant  on  the  final  division  of  the  estate.  It  is  urged  that 
it  is  an  injustice  to  charge  this  interest  after  the  death  of 
William  Hayhurst.  We  think  the  will  means  that  the  inter- 
est should  be  so  charged,  for  it  provides  that  no  part  of  the 
testator's  estate  is  to  go  to  his  children  till  after  the  death 
of  his  wife,  and  that  his  money  shall  be  kept  at  interest  till 
after  her  death.  The  wife  renounced  the  will,  and  the  pro- 
ceeds of  the  real  estate  from  year  to  year  seem  to  have  been 
divided,  the  widow  taking  one-third  by  consent  of  all  the 
children,  and  the  devisees,  including  appellant,  taking  the 
rest  If  appellant  and  the  other  devisees  received  the  income 
from  the  real  estate,  or  even  if  that  income  had  been  allowed 
to  accumulate  till  the  period  of  distribution,  no  reason  is  seen 
why  that  portion  of  the  testator's  money  evidenced  by  these 
notes  should  not  contribute  to  increasing  the  general  estate. 
They  must  be  brought  into  the  division,  not  because  the  stat- 
ute of  limitations  would  not  be  a  defense  to  them,  but  because 
the  testator  directed  them  to  be  brought  into  the  division  of 
his  estate.  Appellant  has  elected  to  take  under  the  will  of 
the  testator.  He  must  therefore  take  subject  to  all  conditions 
the  testator  has  seen  fit  to  impose.  If  appellant  desired  to 
be  relieved  from  the  unusual  rates  of  ten  per  cent  and  eight 
per  cent,  he  could  have  paid  these  notes  to  the  administrator 
and  thus  terminated  the  interest,  and  the  administrator  could 
have  loaned  the  money  out  at  interest,  pursuant  to  the 
directions  of  the  will.    We  find  no  legal  grounds  upon  which 
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we  can  relieve  him  of  this  charge.  He  contends  that  because 
of  the  hardship  these  notes  inflict  upon  him  on  account  of  the 
many  years  of  heavy  interest,  he  should  have  some  special 
relief  in  relation  to  the  land.  These  notes  were  due  long 
before  the  land  was  deeded  to  his  father  and  had  no  cozmec- 
tion  with  that  transaction,  and  we  do  not  find,  in  the  fact  that 
he  was  made  a  defendant  in  this  proceeding  to  cause  the  land 
to  be  sold  and  the  estate  divided,  anything  which  entitles  him 
to  the  relief  sought  by  his  cross  bilL 
The  decree  is  therefore  affirmed. 

^Affirmed. 


Van  R.  St.  John  et  aL,  Appellees,  v.  President  and  Trustees 
of  Village  of  North  Utica»  Appellants. 

Gen.  No.  5246. 

1.  SnacETS — fohai  use  unlawful.  Village  authorities  have  no  power 
to  authorize  the  use  of  the  public  streets  of  a  village  by  a  private  amuse- 
ment company  for  the  purpose  of  there  holding  a  carnival  and  street 
fair. 

2.  Nuisances — what  constitute.  Tents,  booths,  platforms,  etc. 
erected  in  a  public  street  under  the  paper  license  of  the  village  author- 
ities constitute  a  nuisance  per  ae. 

3.  iNJUiTcnONS — what  eaaential  to  propriety  at  instance  of  prii>ate 
individual  to  restrain  obstruction  of  public  street.  A  court  of  equity 
will  not  interpose  to  prevent  the  obstruction  of  a  public  street  at  the 
suit  of  a  private  individual,  unless  such  obstruction  works  especial 
injury  to  the  individual  who  files  the  bill. 

4.  Injunctions — when  objection  to  lack  of  interest  in  complainani 
comes  too  late.  In  a  proceeding  to  enjoin  the  obstruction  of  a  public 
street,  an  objection  that  the  complainants  did  not  show  by  their  bill 
that  they  would  be  especially  injured  by  the  use  of  such  streets  comes 
too  late  when  first  urged  on  appeal. 

6.  Injunctions — when  formal  approval  of  bond  not  essential  to 
validity.  If  the  bond  given  upon  the  grant  of  an  injunction  is  in  form 
and  substance  that  required  by  the  court,  his  action  in  failing  formally 
to  approve  the  same  will  not  require  a  dissolution  of  the  injunction. 
The  order  refusing  to  dissolve  the  injunction  upon  such  ground  operates 
as  an  approval  of  the  bond  as  given. 
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6.  InjUNCTiONS — when  party  not  injured  hy.  A  party  cannot  be 
deemed  to  have  been  injured  if  he  has  been  restrained  from  the  doing 
of  an  act  which  he  asserts  upon  motion  to  dissolve  he  never  in  fact 
intended  to  do. 

7.  Injunctions — when  technical  objections  come  too  late.  Technical 
defects,  such  as  the  form  of  the  prayer  and  the  scope  of  the  injunction 
as  compared  with  the  prayer,  come  too  late  if  first  raised  on  appeal. 

8.  Appeals  and  ebbobs — asaignmenta  of  error;  when  waived.  Fail- 
ure to  argue  an  assignment  of  error  in  the  opening  brief  operates  to 
waive  the  same,  and  its  urging  in  the  reply  brief  may  be  disregarded. 

9.  Appeals  and  ebbobs — when  order  as  to  coats  not  aubjeot  to  re- 
view. If  after  an  appeal  from  an  order  denying  a  motion  to  dissolve 
an  injunction  has  been  granted  an  order  with  respect  to  payment  of 
costs  is  made,  the  propriety  of  such  order  cannot  be  determined  on  the 
hearing  of  the  appeal  so  previously  perfected. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  La  Salle  county; 
the  Hon.  Edoab  Eldbedoe,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1910.    Affirmed.    Opinion  filed  October  18,  1910. 

James  J.  Conway^  for  appellants. 

Snow  &  Haioht,  for  appellees. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  court 
On  July  8,  1909,  Van  K.  St  John  and  others,  appellees 
herein,  filed  their  bill  in  equity  against  the  president  and 
board  of  trustees  of  the  village  of  North  TJtica  in  LaSalle 
county,  wherein  they  alleged  that  they  were  residents  and  tax- 
payers of  said  village,  and  that  at  a  meeting  of  said  board 
of  trustees,  held  on  June  30,  1909,  a  resolution  was  passed, 
giving  consent  to  a  company  called  the  Goodell  Carnival 
Show  to  hold  and  carry  on  in  and  upon  the  public  streets  of 
said  village  a  carnival  and  street  fair  for  the  period  of  one 
week,  beginning  with  July  5,  1909 ;  that  notices  of  said  fair 
had  already  been  posted ;  that  said  company,  unless  enjoined, 
would  occupy  the  public  streets  of  the  village  with  tents, 
booths,  platforms,  and  other  structures,  beginning  July  5 
and  continuing  for  one  week,  and  that  the  same  would  be  a 
nuisance  and  a  perversion  of  the  use  of  the  streets  of  said 
village  and  would  consist  of  many  noisy  and  distracting 
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exhibitions  which  would  seriously  obstruct  travel  upon  the 
streets,  and  would  tend  to  frighten  horses  driven  upon  the 
streets;  and  upon  information,  that  some  of  the  shows  were 
immoral  and  degrading;  that  the  show  would  be  attended 
with  imminent  danger  to  the  lives  and  limbs  of  people  present, 
and  the  village  would  be  legally  liable  for  any  injury  occur- 
ring therefrom;  and  that  said  president  and  board  of  trus- 
tees had  no  lawful  authority  to  permit  said  carnival  or  street 
fair  to  occupy  the  streets  of  the  village.  An  injunction  was 
prayed  for.  An  apparent  fac  simile  of  the  posted  notice 
was  an  exhibit  to  the  bill.  It  was  in  large  red  type  and  the 
principal  part  read:  "Goodell's  Shows,  Street  Fair  &  Car- 
nival. One  big  week  commencing '  July  5th.  Utica."  On 
July  2  a  copy  of  the  bill  was  served  upon  the  clerk  of  the 
village  board,  with  a  notice  of  the  application  for  the  injunc- 
tion. When  the  application  was  heard,  the  attorney  for  the 
village  was  present,  and  made  no  objection,  but  asked  for  a 
large  bond.  An  injunction  was  issued  and  served  on  July  3, 
restraining  the  president  and  board  of  trustees  "from  per- 
mitting or  allowing  the  Goodell  Carnival  Show  or  Company 
from  occupying  or  possessing  any  portion  of  any  of  the  streets 
of  the  said  village  of  North  Utica  for  the  purpose  of  exhibi- 
ing  any  of  their  shows  thereon"  till  the  further  order  of  the 
court.  The  order  of  the  court  granting  the  injunction  re- 
quired as  a  preliminary  that  St.  John  give  a  bond  conditioned 
according  to  law  in  the  sum  of  $500  with  two  sureties  named, 
and  running  to  the  president  and  board  of  trustees  of  said 
village.  Such  bond  was  filed.  On  the  same  day  the  president 
and  trustees  of  the  village  filed  an  answer,  and  on  July  6 
they  made  a  motion  to  dissolve  the  injunction.  That  motion 
was  heard  upon  the  pleadings  and  oral  evidence  and  one  or 
more  affidavits,  and  was  denied.  The  president  and  board 
of  trustees  prayed  an  appeal  to  this  court,  which  was  granted, 
and  a  certificate  of  evidence  was  filed  and  the  record  is  now 
before  us. 

The  village  authorities  had  no  power  to  authorize  the  use 
of  the  streets  for  the  carnival  and  street  fair ;  such  occupancy 
of  the  streets  for  that  purpose  would  have  been  unlawful; 
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and  the  tents,  booths,  platforms,  and  other  structures,  if 
placed  in  the  streets,  would  have  been  a  nuisance  per  se.  Van 
Cleef  V.  City  of  Chicago,  240  111.  318.  A  court  of  equity 
will  not  interpose  to  prevent  the  obstruction  of  a  public  street 
at  the  suit  of  a  private  individual,  unless  such  obstruction 
works  especial  injury  to  the  individual  who  files  the  bill. 
Hamilton  v.  Semet-Solvay  Co.,  227  HI.  501;  Guttery  v. 
Glenn,  201  111.  275 ;  Chicago  General  Railway  Co.  v.  C.  B. 
&  Q.  By  Co.,  181  111.  605.  Appellants  contend  that  appellees 
did  not  show  by  their  bill  that  they  would  be  specially  in- 
jured by  the  use  of  the  streets  of  North  Utica  by  this  street 
fair  and  carnival,  and  therefore  the  court  should  have  dis- 
solved the  injunction.  This  point  should  have  been  raised  in 
the  court  below,  so  that  appellees  would  have  had  an  oppor- 
tunity to  amend  their  bill  and  set  up  the  special  injury  to 
themselves,  if  any  there  was  likely  to  be,  or  to  apply  to  the 
Attorney-General  or  to  the  State's  Attorney  to  become  a  com- 
plainant. Instead,  appellants  answered,  denying  that  they 
had  granted  permission  to  hold  the  fair  upon  the  streets,  and 
alleging  that  the  permission  which  they  granted  was  to  hold 
the  fair  upon  private  property,  and  that  the  Goodell  Show 
Company  had  no  intention  of  holding  said  fair  upon  the  pub- 
lic streets,  but  only  on  private  property.  The  motion  to  dis- 
solve the  injunction  was  heard  upon  the  issue  whether  per- 
mission had  been  granted  to  hold  the  show  upon  the  streets, 
and  whether  it  had  been  intended  that  the  show  should  be 
held  upon  the  streets.  We  are  of  opinion  that  appellants 
should  not  be  permitted  to  raise  in  this  court  for  the  first 
time  an  objection  which  it  may  well  be  could  have  been  ob- 
viated by  an  amendment  to  the  bill  or  by  the  addition  of  a 
proper  public  officer  as  a  complainant,  if  the  point  had  been 
raised  in  the  court  below.  Appellants  call  attention  to  Hill 
V.  St.  L.  &  K  E.  Ry.  Co.,  243  111.  344,  where  the  fact  that 
defendant  did  not  set  up  in  the  circuit  court  that  complain- 
ants had  not  alleged  the  absence  of  an  adequate  remedy  at 
law  for  the  obstruction  of  a  street  did  not  prevent  defendant 
from  raising  that  point  on  appeal.  The  use  of  the  street  there 
resisted  was  within  the  purpose  for  which  it  was  laid  out, 
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and  therefore  a  proper  use,  and  the  only  injury  to  which 
complainant's  property  could  be  subjected  by  that  use  was 
capable  of  being  estimated  in  money  and  was  recoverable  at 
law.  The  use  of  the  street  here  resisted  was  one  which 
the  village  could  not  lawfully  grants  but  which  would  have 
been  a  nuisance  per  se;  and  the  village,  and  through  it  the 
taxpayers,  including  appellees,  might  have  been  liable  for 
damages  resulting  therefrom.  Van  Cleef  v.  City  of  Chicago, 
supra.  Equity  had  power  to  enjoin  such  nuisance  in  a  proper 
case,  and  the  objection  under  consideration  is  only  that  ap- 
pellees did  not  sufficiently  state  that  they  would  be  specially 
injured,  or  did  not  cause  the  bill  to  be  filed  in  the  name  of 
the  Attorney-General  or  of  the  State's  Attorney.  Upon  that 
point  appellees  should  have  been  given  an  opportunity  to 

amend  in  the  court  below.  Town  of  Scott  v.  Artman,  237 
111.  394. 

Upon  the  hearing  of  the  motion  appellants  read  in  evidence 
an  affidavit  by  the  manager  of  the  Goodell  Shows,  in  which 
he  stated  that  he  had  intended  to  hold  the  show  upon  pri- 
vate property,  and  that  the  poster  called  it  a  street  fair  be- 
cause they  often  gave  their  shows  in  streets  and  had  but  one 
form  of  poster;  that  he  was  present  at  the  meeting  of  the 
village  board  on  June  30,  1909,  and  that  the  village  board 
did  not  authorize  this  carnival  to  be  given  on  the  public 
streets,  but  did  authorize  the  exhibition  of  this  show  in  the 
village,  with  the  understanding  that  it  would  be  on  private 
property.  Appellants  also  proved  that  the  injunction  bond 
was  filed  by  the  clerk  without  an  endorsement  thereon  of 
approval.  As  to  the  bond,  it  was  signed  by  the  sureties 
named  in  the  order  for  the  injunction,  and,  while  it  may  be 
that  the  court  should  have  entered  an  order  approving  the 
bond  as  to  its  form,  yet  it  is  not  suggested  that  the  bond  is 
in  any  respect  informal,  and  the  refusal  of  the  court  to  dis- 
solve the  injunction  was  a  virtual  approval  of  the  form  of 
the  bond.  As  to  the  proofs  up  to  the  point  just  stated,  the 
situation  was  this :  Appellants  were  insisting  and  attempt- 
ing to  prove  that  the  village  had  no  intention  of  permitting 
the  show  to  be  held  upon  the  streets  and  that  the  carnival 
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company  had  no  intention  of  holding  the  show  on  the  streets. 
If  this  was  absolutely  true,  then  the  injunction  did  no  harm. 
On  the  other  hand,  the  resolution  which  the  village  board 
adopted  was  at  least  ambiguous,  and  the  posted  notices  said 
it  was  a  street  fair.  The  order  appealed  from  was  made  on 
July  10,  and  the  time  fixed  for  the  carnival  had  one  or  two 
more  days  to  run.  We  are  of  opinion  that  it  was  originally 
intended  and  agreed  that  the  carnival  should  be  held  in  the 
streets,  and  also  that  appellants  cannot  be  heard  to  say  that 
the  continuance  of  the  injunction  in  force  for  the  one  or  two 
remaining  days  fixed  for  the  carnival  could  injure  them 
when  they  were  insisting  that  they  had  no  intention  of  per- 
mitting it  to  be  held  in  the  streets.  After  the  court  had  an- 
nounced that  the  motion  to  dissolve  was  denied,  one  of  appel- 
lees' solicitors  said  that  he  wanted  the  certificate  of  evidence 
to  show  that  the  affidavits  which  they  had  prepared  and  which 
had  not  been  read  to  the  court  were  in  evidence  and  as  con- 
sidered by  the  court  The  solicitor  for  appellants  said  that 
he  objected  to  their  appearing,  as  they  had  not  been  heard 
by  the  court.  The  court  said:  "It  may  so  appear."  We 
cannot  know  whether  this  meant  that  the  certificate  of  evi- 
dence might  show  the  affidavits  as  considered  by  the  court 
or  that  the  certificate  should  make  it  appear  that  they  had 
not  been  heard  by  the  court.  No  further  action  was  taken 
by  the  court,  but  appellant  have  embodied  these  affidavits 
in  the  certificate  of  evidence.  From  these  affidavits  it  ap- 
pears that  during  the  preceding  week,  the  Goodell  Carnival 
Shows  had  been  exhibited  in  the  streets  of  the  city  of  Mar- 
seilles in  said  county,  in  five  large  tents  and  with  a  large 
number  of  booths  and  refreshment  stands ;  that  said  Carnival 
Company  shipped  its  shows  to  Utica  on  Sunday  morning, 
July  4th,  and  on  the  same  night  reshipped  them  to  Depue  in 
Bureau  county,  where  they  were  given  during  the  week 
covered  by  this  injunction,  and  where  they  were  still  being 
exhibited  when  the  motion  to  dissolve  was  denied.  Many 
other  facts  are  stated  in  the  affidavits  tending  to  show  that 
the  street  fair  men  had  planned  to  erect  this  show  in  the 
streets  of  North  Utica.  They  left  Utica  on  July  4th  either 
because  they  had  intended  to  give  the  show  in  the  streets  of 
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the  village  or  else  because  they  could  not  lease  private  prop- 
erty on  which  to  place  it. 

Several  technical  defects  are  suggested  in  the  form  of 
the  prayer  of  the  bill,  and  also  that  the  injunction  is  not  as 
broad  as  the  prayer  of  the  bill.  It  does  not  appear  that  these 
matters  were  raised  in  the  court  below.  The  questions  argued 
here  seem  to  be  chiefly  academic.  The  time  for  which,  the 
street  fair  was  advertised  arid  for  which  the  bill  sought  to 
enjoin  it  from  being  held  in  the  streets  has  long  since  passed, 
and  appellants  insist  that  they  never  intended  it  should  be 
held  in  the  streets.  On  their  own  theory  appellants  have  not 
been  injured  by  the  injunction  or  by  the  refusal  to  dissolve 
it. 

After  the  court  had  denied  the  motion  to  dissolve  the  in- 
junction and  the  village  had  prayed  an  appeal  to  this  court 
from  that  order  and  that  appeal  had  been  granted,  and  the 
appeal  had  thereby  been  completed  and  perfected,  the  court 
further  ordered  that  the  village  pay  the  costs.  No  appeal 
was  prayed  from  the  order  as  to  costs,  but  appellants  assign 
error  thereon.  That  supposed  error  was  not  argued  in  ap- 
pellants' opening  brief  and  it  was  therefore  waived.  More- 
over, we  conclude  that  it  was  not  brought  before  us  by  the 
prior  appeal  from  the  order  denying  the  motion  to  dissolve 
the  injunction. 

The  order  appealed  from  is  affirmed. 

lAffirmed. 


Myrtle    Raymer,    Appellee,    v.    Modern    Brotherhood    of 

America^  Appellant. 

Gen.  No.  5254. 

1.  Pleading — when  ahaence  of  eimiliter  immaterial.  Where  a  plead- 
ing concludes  to  the  country  and  no  further  pleading  is  filed  by  the  op- 
posite party,  but  the  parties  go  to  trial,  the  case  is  treated  as  tliough 
a  written  8\miUter  were  filed  and  an  issue  of  fact  thereby  formed. 

2.  Pleading — effect  of  joining  issue  upon  replication.    If  issue  has 
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been  joined  upon  replications  and  such  issue  decided  against  the  de- 
fendant, such  defendant  so  having  joined  issue  will  not  be  heard  to  say 
that  such  replications  were  demurrable  and  did  not  constitute  a  legal 
answer  to  the  pleas. 

3.  Appeals  and  ebbobs — token  stipulation  not  part  of  record.  A 
stipulation  which  pertains  to  the  pleadings  in  a  case  upon  which  no 
order  of  court  has  been  predicated  is  not  a  part  of  the  common  law 
record. 

4.  Appeals  and  ebbobs — tohat  complaint  cannot  he  made.  A  party 
cannot  complain  of  the  submission  to  the  jury  of  a  question  as  one  of 
fact  where  he  has  induced  the  court  so  to  do,  even  though  such  question 
may  in  fact  have  been  one  of  law. 

6.  IiTSUBANCB — when  statements  constitute  representations  and  not 
warranties.  Beld,  that  because  statements  were  made  by  the  applicant 
as  true  "to  the  best  of  his  knowledge  and  belief/'  and  because  of  other 
kindred  reasons,  the  statements  in  question  in  this  case  were  representa- 
tions, and  not  warranties. 

0.  IiTSUBANCB — what  essential  to  void  policy  because  of  false  repre* 
wentations  in  appUoation,  In  order  to  defeat  a  recovery  upon  a  policy 
upon  the  ground  that  false  representations  as  to  health,  medical  history, 
etc.,  were  made  in  the  application,  it  must  be  shown  that  at  the  time 
of  making  them  the  applicant  knew  or  believed  his  representations 
to  be  untrue. 

7.  Insubancb — what  not  false  representation  affecting  policy.  To 
a  question  as  follows:  "Where  and  by  what  physician  were  you  last 
attended,  and  for  what  complaint?"  the  answer  given  was,  "None." 
Held,  that  evidence  to  the  effect  that  the  applicant  had  prior  to  the 
making  of  such  answer  called  upon  doctors  at  their  offices  for  advice  did 
not  establish  the  falsity  and  lack  of  good  faith  in  making  such  answer. 

Assumpsit.  Appeal  for  the  Circuit  Court  of  Stephenson  county;  the 
Hon.  RiCHABD  S.  Fabband,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1910.  Affirmed.  Opinion  filed  June  28,  1910.  Opinion 
modified  and  rehearing  denied  October  18,  1910. 

Barker^  Church  &  Shepard^  for  appellant;  William  T. 
Church,  of  counsel. 

BoBBRT  B.  Mitchell,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  court. 

On  March  27,  1906,  Arthur  Raymer  applied  for  a  benefit 
certificate  in  the  Modern  Brotherhood  of  America,  appellant 
herein.    On  April  3,  1906,  appellant  issued  to  him  a  certif- 


512  •     Appellate  Coitbts  of  Illinois. 

Raymer  v.  Modern  Brotherhood  of  America,  157  111.  App.  610. 

icate  which  provided  that  in  case  of  his  death  $1,000  should 
be  paid  by  appellant  to  Myrtle  Eaymer,  his  wife,  the  appel- 
lee. Arthur  Eaymer  died  on  January  27,  1908.  Myrtle 
Raymer  brought  this  suit  to  recover  the  sum  named  in  said 
certificate.  The  declaration  contained  one  count  upon  the 
certificate,  to  which  was  afterwards  added  conmion  counts 
for  money  had  and  received  and  for  interest  Appellant  filed 
fifteen  pleas  and  four  additional  pleas.  Appellee  filed  eleven 
replications  to  said  pleas,  each  concluding  to  the  country. 
The  clerk  has  inserted  in  the  record  a  stipulation,  hereinafter 
mentioned,  as  to  said  replications.  The  parties  went  to  trial. 
Appejlee  recovered  a  verdict  for  $1,000.  Motions  by  ap- 
pellant for  a  new  trial  and  in  arrest  of  judgment  were  over- 
ruled and  appellee  had  judgment,  from  which  defendant  be- 
low prosecutes  this  appeal. 

The  certificate  recited  that  it  was  issued  in  consideration 
of  certain  payments  ^'and  the  representations,  statements  and 
answers  made  in  the  application  for  membership,  a  copy  of 
which  application  is  hereto  attached  and  made  a  part  hereof." 
It  also  contained  the  following: 

'This  benefit  certificate  is  issued  and  accepted  upon  the 
following  express  warranties,  conditions  and  agreements. 

'^1.  This  certificate,  the  articles  of  incorporation,  funda- 
mental laws,  by-laws,  rules  and  regulations  of  this  society 
now  in  force,  or  which  may  be  hereafter  adopted,  and  the 
application  for  membership,  including  the  physician's  re- 
port, a  copy  of  which  application  and  report  is  hereto  at- 
tached, shall  together  constitute  the  exclusive  contract  be- 
tween this  society,  the  member  and  the  beneficiary." 

Part  1  of  the  application,  after  certain  questions  and  an- 
swers, contained  the  foflowing: 

"I  declare  that  I  am,  to  the  best  of  my  knowledge  and  be- 
lief, in  sound  physicial  condition,  and  I  further  declare  and 
warrant  that  the  above  statements,  together  with  the  answers 
made  or  to  be  made  in  the  other  parts  of  this  application  by 
me  to  the  physician,  are  true  and  shall  form  the  basis  of  my 
contract  for  membership  and  certificate,  between  me  and  my 
beneficiary  and  all  parties  who  may  at  any  time  have  an 
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interest  therein,  and  the  said  society,  and  any  untrue  or  fraud- 
ulent answers,  or  suppression  of  facts  in  regard  to  my  health, 
personal  habits  or  physical  condition,  in  this  application 
*  *  *  shall  immediately  make  said  benefit  certificate 
null  and  void  *  *  *  I  further  agree  that  the  certificate 
hereby  applied  for  shall  not  be  in  force  until  *  *  *  the 
actual  delivery  of  the  certificate  to  me  during  my  good 
health." 

Part  1  was  signed  by  Arthur  Saymer.  Part  2  consisted 
of  questions  to  be  put  by  the  examining  physician  and  an- 
swered by  the  applicant.  Among  other  questions  and  answers 
were  the  following:  "4.  Have  you  ever  had  any  of  the 
following  diseases?  Answer  *yes'  or  'no'  opposite  each.  If 
'yes'  state  the  date,  duration  and  severity  of  illness."  Here 
follows  a  list  of  thirty  six  different  diseases,  and  the  answers 
all  in  the  negative,  and  among  them  these:  ''Consumption 
No.  *  *  *  Disease  of  the  lungs.  No.  *  ♦  *  Pleu- 
risy. No."  "5.  Have  you  ever  had  any  other  disease  or 
surgical  operation  ?  No."  "9.  When  and  by  what  physician 
were  you  last  attended  and  for  what  complaint?  None." 
"16.  Has  either  of  your  parents,  or  any  of  your  brothers, 
sisters,  uncles,  aunts  or  grand-parents  been  afflicted  with 
rheumatism,  insanity,  tuberculosis,  scrofula,  or  any  heredi- 
tary disease?  No."  "21.  Are  you  aware  of  anything  re- 
garding your  health,  habits,  circumstances,  or  family  history 
not  already  stated  that  should  be  known  to  the  fraternity  in 
order  to  fairly  estimate  the  risk  on  your  life  ?  No."  Under 
the  head  of  "Family  Kecord"  he  stated  that  his  mother  died 
of  pneumonia  and  that  he  had  two  sisters  living  in  good 
health.  The  following  was  added  to  part  2 :  "I  hereby  fur- 
ther declare  that  I  have  read  and  understood  all  of  the  above 
questions  put  to  me  by  the  medical  examiner  and  my  answers 
thereto,  and  that  my  answers  are  warranted  by  me  to  be  true, 
and  that  I  am  the  same  person  described  above."  This  was 
signed  by  Arthur  Kaymer.  There  was  a  Part  3,  containing 
questions  and  answers  and  signed  by  the  applicant's  medical 
examiner  only,  which  appellant  claims,  and  appellee  denies, 
is  a  part  of  the  application,  in  which  was  the  following :  "22. 
Vol.  CLvn. — 33. 
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Has  the  applicant  during  the  past  5  years  lived  in  the  same 
house  with  or  nursed  anyone  suffering  from  consumption? 
If  so,  state  the  particulars  ?    No." 

The  first  plea  was  the  general  issue.  The  remaining  pleas 
were  special  and  averred  the  making  of  the  application,  and 
set  out  particular  parts  thereof  and  alleged  their  untrutL 
The  second  plea  alleged  that  on  the  date  of  the  delivery  of  the 
certificate  to  Kaymer,  he  was  not  in  good  health,  and  was 
sick  and  in  unsound  health  and  his  health  was  permanently 
impaired,  which  appellant  did  not  know,  but  which  facts  Ray- 
mer well  knew  and  concealed  them  with  intent  to  deceive  ap- 
pellant and  to  procure  said  certificate.  The  third  plea 
averred  that  at  the  time  of  said  application  and  for  a  con- 
siderable time  prior  thereto,  Raymer  had  had  consumption 
and  knew  that  his  answer  on  that  subject  was  false  and  made 
the  false  answer  with  intent  to  defraud  appellant,  and  that 
appellant  relied  thereon  and  was  defrauded  thereby  and 
would  not  have  issued  the  certificate  if  it  had  known  that  he 
had  consumption.  The  fourth  plea  averred  that  Raymer,  at 
the  time  of  the  application  and  for  a  considerable  time  prior 
thereto,  had  had  consumption  and  that  his  answer  on  that 
subject  was  false.  The  fifth  plea  averred  that  the  answer  to 
the  14th  question  in  the  application  was  false;  that  within 
seven  years  preceding  the  application  Raymer  had  been  se- 
verely sick  and  afflicted  with  consumption,  tuberculosis,  and 
other  diseases  of  the  lungs,  and  that  he  knew  said  answer  to  be 
untrue  and  made  said  false  answer  to  deceive  appellant,  and 
that  appellant  was  deceived  thereby  and  relied  on  the  false 
answer  and  would  not  have  issued  the  certificate  if  it  had 
known  the  truth.  The  sixth  plea  averred  the  falsehood  of 
the  answer  to  the  14th  question,  and  that  Raymer  within 
seven  years  preceding  the  application  Raymer  had  been  se- 
very  sick  and  afflicted  with  consumption,  tuberculosis,  and 
other  diseases  of  the  lungs.  The  seventh  plea  averred  the 
falsehood  of  the  answer  to  the  16th  question  and  averred  that 
before  the  making  of  the  application  the  mother  of  Raymer 
had  been  afflicted  with  tuberculosis,  and  a  sister  of  Raymer 
then  was,  and  theretofore  had  been  afflicted  with  tuberculosis ; 
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that  he  well  knew  the  answer  was  false  and  made  it  with  in- 
tent to  defraud  appellant  and  that  appellant  relied  on  the 
false  answer  and  would  not  have  issued  the  dirtificate  if  it  had 
known  the  truth.  The  eight  plea  averred  the  falsehood  of  the 
answer  to  said  16th  question.  -  The  ninth  plea  averred  the 
falsehood  of  the  statement  in  the  application  under  the  head 
"Family  Eecord,"  wherein  it  was  stated  that  the  mother  of 
Eaymer  died  of  pneumonia,  whereas  she  died  of  pulmonary 
tuberculosis;  that  Baymer  knew  the  answer  to  be  false  and 
made  it  with  intent  to  deceive  appellant,  and  appellant  was 
deceived  thereby  and  would  not  have  issued  the  certificate 
if  it  had  known  the  truth.  The  tenth  plea  alleged  that  said 
statement  in  the  family  record  was  false  and  that  said  mother 
of  Raymer  died  of  pulmonary  tuberculosis.  The  eleventh 
plea  averred  the  falsity  of  the  statement  under  the  head 
"Family  Record"  that  the  health  of  the  two  sisters  of  Ray- 
mer was  good,  whereas  one  of  them  was  suffering  from  disease 
of  the  lungs;  that  Raymer  knew  that  the  answer  was  false 
and  made  it  to  deceive  appellant  and  that  appellant  was  de- 
ceived thereby  and  would  not  have  issued  the  certificate  if  it 
had  known  the  truth.  The  twelfth  plea  averred  the  falsity 
of  said  statement  about  the  two  sisters  of  Raymer  and  averred 
that  one/)f  them  was  suffering  from  disease  of  the  lungs.  The 
thirteenth  plea  averred  the  falsity  of  the  answer  to  question 
22  in  Part  3,  and  alleged  that  within  five  years  next  pre- 
ceding the  application,  Raymer  lived  in  the  same  house 
with  and  nursed  his  wife,  who  was  suffering  from  consump- 
tion, that  Raymer  made  the  false  answer  to  deceive  appellant 
and  that  appellant  was  deceived  thereby  and  would  not  have 
issued  the  certificate  if  it  had  known  the  truth.  The  four- 
teenth plea  averred  the  falsity  of  said  answer  to  said  ques- 
tion 22,  and  that  Raymer,  within  five  years  next  preceding 
the  application,  lived  in  the  same  house  with  and  nursed  his 
wife,  who  was  suffering  from  consumption.  The  fifteenth 
plea  averred  that  each  of  the  statements  and  answers  con- 
tained in  said  application  were  untrue.  The  first  additional 
plea  averred  the  falsity  of  the  answer  to  the  ninth  question 
and  averred  that  within  one  year  preceding  the  application, 
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Raymer  had  been  attended  by  a  physician  for  a  complaint 
with  which  he  was  then  suffering;  that  he  knew  that  said 
answer  was  false  f  that  he  made  it  with  intent  to  defraud  ap- 
pellant and  that  appellant  was  defrauded  and  that  appellant 
would  not  have  issued  the  certificaite  if  it  had  known  the 
truth.  The  second  additional  plea  alleged  that  the  said  an- 
swer to  the  ninth  question  was  false  and  that  Raymer,  within 
one  year  before  the  application,  had  been  attended  by  a  phy- 
sician for  a  complaint  with  which  he  was  then  suffering.  The 
third  additional  plea  averred  the  falsity  of  the  answer  to  ques- 
tion 22  in  said  part  3  in  that  Raymer  within  five  years  before 
the  application,  lived  in  the  same  house  with  his  wife,  who 
was  suffering  from  consumption ;  that  said  false  answer  was 
made  by  Raymer  with  intent  to  deceive  appellant  and  that  it 
did  deceive  appellant  and  that  appellant  would  not  have 
issued  the  certificate  if  it  had  known  the  truth.  The  fourth 
additional  plea  related  to  the  same  answer  and  alleged  that 
it  was  false  and  that  Raymer  had,  within  five  years  next  pre- 
ceding the  application,  lived  in  the  same  house  with  his  wife, 
who  was  suffering  from  consumption.  Such  of  these  pleas 
as  merely  averred  the  falsity  of  the  answer,  averred  also  that 
such  answer  was  a  warranty.  Appellee  filed  a  similiter  as 
to  the  first  plea  and  special  replications  to  all  the  other  pleas, 
sometimes  making  one  replication  apply  to  more  than  one 
plea.  As  to  all  pleas  which  related  to  question  22  in  Part  3, 
the  replications  averred  that  said  alleged  Part  3  was  not 
a  part  of  the  application  nor  binding  upon  the  applicant. 
Each  replication  alleged  that  the  answer  therein  referred  to 
was  not  false;  that  Raymer  did  not  know  the  answer  was 
false;  that  he  did  not  make  such  answer  with  intent  to  de- 
fraud appellant  and  that  appellant  was  not  deceived  thereby ; 
that,  if  Raymer  made  any  statement  or  answer  in  the  applica- 
tion, not  in  accordance  with  the  facts,  it  was  made  by  him  in 
good  faith,  believing  the  same  to  be  true,  and  that  the  benefit 
certificate  did  not  thereby  become  void.  Each  of  said  special 
replications  concluded  to  the  country.  No  written  similiters 
were  filed  by  appellant. 
The  law  is  that  where  a  pleading  concludes  to  the  country 
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and  no  further  pleading  is  filed  by  the  opposite  party,  but  the 
parties  go  to  trial,  the  case  is  treated  as  if  a  written  similiter 
were  filed  and  an  issue  of  fact  thereby  formed.  Funk  v. 
Babbitt,  156  111.  408;  Kaestner  v.  First  Nat.  Bank,  170  111. 
322 ;  Supreme  Court  of  Honor  v.  Barker,  96  111.  App.  490. 
The  clerk  has  copied  into  the  record  the  following  stipulation, 
purporting  to  be  signed  by  the  attorneys  for  the  respective 
parties : 

"It  is  hereby  stipulated  by  the  parties  hereto,  that  by  going 
to  trial  on  the  replications  filed  by  the  plaintiff,  the  defendant 
shall  not  be  held  to  have  admitted  that  any  matters  set  up 
in  said  replications  or  either  of  them  which  are  not  a  good 
answer  in  law  to  the  defendant's  4th,  6th,  8th,  10th,  12th, 
14th  and  15th  pleas  or  which  is  immaterial  as  to  said  pleas, 
or  either  of  them,  is  a  good  answer  to  such  pleas  or  either  of 
them." 

This  stipulation  is  not  embodied  in  the  bill  of  exceptions 
nor  does  it  appear  that  any  order  of  court  was  made  concern- 
ing the  same.    We  are  of  opinion  that  the  clerk  has  no  power 
to  make  such  a  stipulation  a  part  of  the  record  in  an  action 
at  law.     Wilson  v.  McDowell,  65  111.  622 ;  People  v.  I.  & 
St.  L.  R  &  C.  Co.,  122  111.  506.     Cases  .holding  otherwise 
are  generally  in  equity.    But  if  the  stipulation  is  a  part  of 
the  record,  and  if  it  is  to  be  treated  as  an  imperfect  pleading, 
we  are  of  opinion  that  no  force  or  effect  can  be  given  to  it. 
It  appears  to  mean  that  by  joining  issue  and  going  to  trial 
appellant  did  not  waive  the  right  to  demur  to  the  replications 
therein  mentioned,  if  at  any  time  thereafter  it  should  be  found 
that  they  were  subject  to  demurrer.    Many  of  these  replica- 
tions were  double,  and  if  they  had  been  demurred  to  on  that 
ground  appellee  would  have  been  compelled  to  file  a  larger 
number  of  replications  to  raise  all  the  issues  presented  by  the 
replications  which  were  filed.     One  of  the  questions  which 
might  have  been  raised  by  demurrer  to  some  of  these  special 
replications  was  whether  it  was  an  effective  reply  to  certain 
of  the  pleas  to  aver  that  Raymer  did  not  know  the  falsity  of 
the  answer  but  believed  it  to  be  true  and  made  it  in  good  faith. 
We  are  of  opinion  that  appellant  could  not  join  issue  on 
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these  allegations  of  the  replications  and,  after  that  issue  was 
decided  against  it,  be  heard  to  say  that  those  parts  of  the  rep- 
lication were  demurrable.     It  follows  that  by  joining  issue 
upon  those  replications  and  going  to  trial,  appellant  has  ad- 
mitted that  if  Raymer  believed  the  answers  to  be  true  and 
did  not  intend  to  deceive  thereby,  then  appellant  is  liable  up- 
on the  certificate,  whether  the  answer  was  in  fact  true  or  not. 
In  this  state  of  the  pleadings,  the  question  whether  the 
statements  contained  in  the  application  are  warranties  or 
representations  is  really  immaterial,  for  the  issues  joined 
treat  them  as  representations  only.     But  we  are  of  opinion 
that  they  are  representations  and  not  warranties.     In  the 
parts  of  the  certificate  above  set  out,  they  are  first  called 
representations  and  then  warranties.     In  Part  1  of  the  ap- 
plication Raymer  was  made  to  declare  that  "to  the  hest  of 
his    knowledge    and    belief"    he    was    in    sound    physical 
condition.     This  qualifies  his  alleged  warranty  elsewhere 
that  he  had  never  in  his  life  had  any  one  of  some  36  enumer- 
ated diseases.     Further  on,  the  application  agrees  that  any 
fraudulent    answer    shall    make    the    certificate    void.      If 
there  was  an  express  warranty  that  every  answer  was  ab- 
solutely true,  it  would  be  superfluous  to  say  also  that  fraudu- 
lent answers  would  make  the  certificate  void.     That  pro- 
vision implies  that  answers  in  good  faith  would  not  make 
it  void.     It  is  unreasonable  to  suppose  that  Raymer  took 
his  policy  with  a  distinct  understanding  that  it  would  be 
void  if  he  had  ever  in  his  life  from  his  earliest  infancy  had 
any  one  of  the  36  diseases  enumerated  in  question  No.  4, 
which  included  such  common  complaints  as  la  grippe,  ma- 
laria and  neuralgia,  or  that  any  life  insurance  company  or 

beneficiary  society  would  exact  a  warranty  of  the  truth  of 
matters  which,  from  the  very  nature  of  the  inquiry,  might 
be  wholly  unknown  to  the  applicant.  If  the  abstract  truth  of 
all  answers  to  the  questions  in  this  application  were  war- 
ranted, there  is  scarcely  a  probability  that  any  liability 
could  ever  accrue  under  such  a  certificate  or  policy.  These 
and  other  considerations  lead  us  to  the  conclusion  that  the 
answers  and  statements  in  the  application  are  to  be  held  rep- 
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resentations  and  not  warranties.  Minnesota  Mut.  Life. 
Ins.  Co.  V.  Link,  230  111.  273 ;  Continental  Life  Ins.  Co.  v. 
Rogers,  119  111.  474;  Moulor  v.  Am.  Life  Ins.  Co.,  Ill  TJ.  S. 
335 ;  Bemer  v.  Brotherhood  of  Am.  Yeomen,  164  HI.  App. 
27. 

It  is  not  clear  from  the  authorities  whether  the  materiality 
of  the  statement  is  a  question  of  fact  for  the  jury  or  of  law 
for  the  court.  The  authorities  seem  to  indicate  that  it  is  a 
question  of  fact  for  the  jury,  unless  the  form  of  the  certificate 
or  the  question  makes  it  a  matter  of  law  for  the  court. 
Spence  v.  Central  Accident  Ins.  Co.,  236  111.  444.  We  are 
of  opinion  that  if  a  question  of  law,  the  court  must  have 
found,  and  if  a  question  of  fact  the  jury  should  have  found, 
that  the  answers  by  the  applicant  that  he  had  not  had  con- 
sumption and  that  his  parents  and  sisters  had  not  had 
tuberculosis,  that  his  mother  died  of  pneumonia  and  that  his 
sisters  were  in  good  health,  were  material.  Appellant,  by 
instruction  No.  3,  caused  the  court  to  submit  to  the  jury  the 
question  whether  at  the  time  the  certificate  was  delivered  to 
Arthur  Raymer,  he  was  not  in  good  health  but  suffering  from 
illness  of  a  serious  nature  and  whether  that  fact  was  material 
to  the  risk.  Appellant  therefore  induced  the  court  to  hold 
that  the  materiality  of  the  answers  was  a  question  of  fact 
for  the  jury,  and  it  cannot  now  complain  if  that  view  was 
adopted  in  this  case.  Indeed,  by  th^  third  clause  of  its  brief, 
filed  here,  appellant  contends  that  if  the  statements  in 
question  were  representations  appellant  was  entitled  to  have 
their  truthfulness  and  materiality  submitted  to  the  jury  by 
proper  instructions,  and  it  is  therefore  bound  here  by  the 
proposition  that  the  materiality  of  the  representations  was 
a  question  of  fact  for  the  jury. 

As  already  shown,  the  form  of  the  issues  submitted  by 
appellant  made  the  validity  of  the  defense  here  interposed 
to  depend  upon  whether  Arthur  Raymer  made  the  answers 
in  good  faith,  believing  them  to  be  true.  We  are  also 
of  opinion  that  it  is  the  general  tenor  of  .the  cases  above 
cited  and  also  of  Globe  Mutual  Life  Ins.  Assn.  v.  Wagner, 
188  111.  133,  and  of  111.  Masons'  Benevolent  Soc.  v.  Win- 
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throp,  86  111.  537,  that  all  that  was  required  of  the  applicant 
was  that  the  answers  should  be  a  fair  statement  of  the  facts, 
honestly  and  truly  given,  as  understood  by  the  applicant 
Moreover,  it  is  a  rule  applicable  to  contracts  generally  that 
to  authorize  rescission  because  of  the  untruth  of  a  rep- 
resentation relied  upon  in  making  a  contract,  it  must  be 
shown  that  the  party  making  the  untrue  representation 
knew  or  believed  it  to  be  untrue.  Prentice  v.  Crane,  234  HL 
302;  Gillespie  v.  Fulton  Oil  &  Gas  Co.,  236  111.  188.  Or, 
as  said  of  the  doctrine  at  law  in  2  Pomeroy's  Equity  Juris- 
prudence, sec.  884:  "No  misrepresentation  is  fraudulent  at 
law,  unless  it  is  made  with  actual  knowledge  of  its  falsity,  or 
under  such  circumstances  that  the  law  must  necessarily 
impute  such  knowledge  to  the  party  at  the  time  when  he 
makes  it."  Therefore  both  by  the  rules  of  law  applicable  to 
the  case  and  by  the  issues  upon  which  the  case  was  tried,  it 
was  essential  to  establish  a  defense  that  it  be  proven  not  only 
that  some  representation  made  by  Arthur  Raymer  was  ma- 
terial and  untrue,  but  also  that  he  knew  it  to  be  untrue  or 
^did  not  act  in  good  faith  in  making  it. 

In  the  application  Kaymer  declared  that  to  the  best  of  his 
knowledge  and  belief  he  was  in  sound  physical  condition; 
that  he  had  not  had  consumption,  disease  of  the  lungs, 
pleurisy  or  any  other  disease,  or  any  disease  or  severe  sick- 
ness during  the  last  sefen  years  and  he  therein  agreed  that 
the  certificate  should  not  be  in  force  until  its  delivery  to  him 
during  his  good  health.  Appellant  contends  that  he  was 
not  in  good  health  when  the  application  was  made  and  cer- 
tificate delivered,  and  that  he  had  consumption,  disease  of 
the  lungs,  and  pleurisy,  and  that  the  circumstances  were 
such  that  he  must  have  known  these  facts.  The  application 
was  dated  March  27,  the  medical  examination  was  held 
March  29  and  the  certificate  was  issued  April  3,  1906,  and 
the  applicant  died  January  27,  1908,  of  pulmonary  tuber- 
culosis. Appellant  called  Dr.  Best,  who  first  visited  Raymer 
December  15,  1907,  and  thereafter  attended  him  till  his 
death.  Dr,  Best  testified  that  Raymer  worked  at  the  bam 
where  the  doctor  kept  his  horse  and  he  therefore  saw  Raymer 
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frequently;   and  that  for  three  or  four  years  before  his 
death,  Eaymer  was  emaciated,  coughing  and  running  down 
in  general  health,  and  looked  like  a  man  suffering  from 
tuberculosis.     Dr.  Karcher  testified  for  appellant  that  he 
treated  Raymer  professionally  from  February  5  to  May, 
1906,  which  covered  the  period  when  his  certificate  was 
applied  for  and  issued ;  that  Kaymer  complained  of  a  cough 
and  pain 'in  the  side,  and  that  he  had  pleurisy  at  first,  and> 
that  afterwards  the  witness  diagnosed  the  case  as  pulmon- 
ary tuberculosis,  but  that  he  did  not  tell  Raymer  what  his 
diagnosis  was,  and  that  Raymer  was  working  all  the  time,  and 
he  did  not  attend  Raymer  at  his  house.    Samuel  Raymer,  the 
father  of  Arthur  Raymer,  testified  for  appellant,  that  before 
Arthur's  mother  died,  which  was  January  29,  1906,  Arthur 
took  medical   treatment;   that  a  month  or   two  after  his 
mother's  death  he  came  to  the  house  in  a  buggy  and  was 
"pretty  sick,  kind  of  poorly;"  that  he  had  a  cough  before 
his  mother  died.     Peerless  Chapman,  witness  for  appellant, 
testified  that  she  nursed  Arthur's  mother  during  the  last 
three  weeks  of  her  life  and  that  she'  saw  Arthur  there  twice 
during  that  time ;  that  he  was  thin,  frail,  emaciated  and  had 
a  cough.    Mary  Windecker,  the  mother  of  Arthur  Rayiher's 
first  wife,  who  died  October  12,  1902,  testified  for  appellant 
that  Raymer  and  her  daughter  lived  in  her  house  from 
March,  1902,  till  the  daughter  died,  and  that  he  then  con- 
tinued there  two  or  three  months;  that  he  was  weak  and 
coughed  and  was  not  well,  and  that  thereafter  she  saw  him 
every  two  weeks  till  his  mother  died,  which  was  in  January, 
1906,  and  that  he  was  worse  than  before  and  was  coughing. 
Pearl  Windecker,  a  sister  of  Raymer's  first  wife,  testified 
for  appellant  that  she  lived  in  her  mother's  home  while 
Arthur  Raymer  lived  there,  and  that  Arthur  was  not  very 
well  and  coughed  a  great  deal,  and  that  she  knew  him  after 
he  left  their  house,  somewhere  about  January,  1903,  and 
that  after  that  he  grew  gradually  weaker  and  coughed  very 
much  more  than  before.    J.  G.  Hayes  testified  for  appellant 
that  Raymer  worked  nights  in  his  livery  barn  from  April, 
1906,  till  November,  1907,  and  that  he  was  weak  a  part  of 
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that  time  and  not  able  to  do  a  mail's  full  work.     On  the 
other  hand,   appellee  introduced  the  following  testimony: 
George  Bej^ker  was  accustomed  to  shave  Arthur  Kaymer.    He 
testified  that  Bajmer  had  a  cough  for  the  last  five  or  six 
months  before  he  died  and  that' he  had  not  noticed  it  before, 
and  that  Baymer  was  tall  and  thin.    Edward  Keinhold  tes- 
tified that  he  knew  Raymer  since  six  or  seven  years  before 
the  trial,  which  would  be  the  last  five  or  six  years  of  Ray- 
mer's  life,  and  that  he  saw  him  early  in  1906  and  that  he  was 
then  in  his  usual  health.     Andrew  Buss  testified  that  he 
knew  Raymer  a  couple  of  years  before  his  death,  and  that 
his  health  seemed  to  be  good.     John  Baker,*  the  father  of 
Raymer's  second  wife,  the  appellee  here,  testified  that  Ray- 
mer married  his  daughter  in  1903  and  moved  to  Iowa  and 
came  back  to  Freeport  in  the  spring  of  1904  and  lived  with 
him  till  June,  1905,  and  then  moved  to  Mendota,  and  in  No- 
vember, 1905,  moved  to  Stockton,  and  in  January  or  Febru- 
ary, 1906,  came  back  to  Freeport  and  moved  in  with  the  wit- 
ness, and  from  that  time  on  Raymer  lived  there  till  he  died ; 
that  from  February,  1906,  he  saw  Raymer  every  day;  that 
Raymer's  health  was  good  so  far  as  he  knew  an^  so  continued 
till  five  or  six  months  before  he  died;   that  he  kept  on 
working  and  made  no  complaint;  that  the  witness  never 
knew  Raymer  to  have  a  cough  till  six  months  before  he  died ; 
that  it  was  four  to  six  months  before  Raymer  died  that 
the  witness  first  noticed  something  wrong  about  him;  that 
Raymer  was  an  extra  good  workman  and  worked  for  him 
in  the  summer  of  1904;  that  he  ceased  work  about  two 
months  before  he  died  and  a  physician  was  called  about 
six  weeks  before  he  died.     Burt  C.  Baker,  a  brother  of 
appellee,  testified  that  Raymer  lived  with  him  at  Stockton 
from  November,  1905,  till  February,  1906;  that  he  only 
came  to  Freeport  once  till  his  mother's  death,  and  then  only 
stopped  at  his  mother's  house  at  noon  and  then  returned  to 
Stockton,  and  came  again  to  Freeport  to  his  mother's  funeral. 
He  also  testified  th^t  he  knew  Raymer  about  twelve  years 
and  saw  him  about  once  a  day;  that  he  worked  with  him  in 
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Freeport  in  1904;  that  he  did  not  know  that  Kaymer  was 
sick  till  about  two  months  before  he  died  and  never  heard 
him  cough  till  about  a  month  before  he  died ;  that  at  Stock- 
ton Eaymer  worked  every  day  and  was  never  sick.  Dr. 
Peck  also  testified  for  appellee  concerning  his  examination 
of  Raymer  in  March,  1906,  for  appellant,  when  Raymer 
applied  for  this  certificate.  He  testified  that  he  had  known 
Raymer  eight  years  and  examined  him  on  March  29,  1906 ; 
that  he  examined  his  heart  and  lungs  by  auscultation;  ex- 
amined his  heart,  lungs,  liver,  stomach  and  bowels  by  per- 
cussion, his  urine  by  analysis,  his  lungs  and  height  by 
measurement,  his  temperature  by  a  fever  thermometer, 
and  the  general  outline  of  his  chest  by  inspection,  and  that 
he  observed  the  number  of  respirations  per  minute  and 
their  character.  He  testified  that  he  made  a  thorough  ex- 
amination; that  Raymer's  health  was  then  very  good;  that 
his  health  was  normal,  that  is,  that  so  far  as  a  physician 
could  ascertain  by  a  medical  examination,  he  was  then  in 
good  health.  Appellee  testified  that  she  first  met  Arthur 
Raymer  in  1902 ;  that  they  were  married  in  1903 ;  that  he 
was  taken  sick  about  six  months  before  he  died;  that  his 
health  was  very  good  before  that  time ;  that  his  cough  first  ap- 
peared from  four  to  six  months  before  he  died ;  that  he  was 
in  good  health  in  March,  1906,  when  examined  for  this 
certificate,  though  he  then  had  a  cold;  and  that  he  never 
was  sick  while  they  lived  in  Stockton.  Delia  Mitchell,  the 
married  sister  of  Arthur  Raymer,  testified  that  she  moved 
from  Freeport  to  another  town  in  that  county  three  years 
before  Arthur  died  and  did  not  see  him  frequently  after 
that,  but  that  before  her  removal  she  saw  him  often  and 
that  he  was  in  good  health. 

It  will  be  seen  that  this  evidence  is  very  conflicting.  While 
that  introduced  by  appellant  tends  to  show  that  Raymer  had 
tuberculosis  before  he  applied  for  this  certificate,  or  pleurisy 
or  a  cough  or  other  lung  trouble,  the  evidence  introduced 
by  appellee  tends  to  show  that,  while  he  was  tall  and  spare 
and  thin,  yet  he  was  in  good  health  and  free  from  cough  and 
from   any  lung  trouble   till   about  six  months  before   his 
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death.  But  further  than  that,  Dr.  Peck  made  this  ex- 
amination as  the  agent  of  appellant.  Appellant  introduced 
in  evidence  what  is  called  part  3  of  the  application,  which 
contains  the  medical  examiner's  detailed  report,  giving  the 
height  and  weight  of  the  applicant,  his  appearance,  his 
temperature,  the  rate  of  his  pulse,  his  chest  measurement, 
his  respiration;  the  examiner  therein  stated  that  he  consid- 
ered the  applicant  safely  insurable  and  considered  him,  not 
a  fair  or  good  risk  merely,  but  a  first  class  risk.  It  is  not 
claimed  that  Dr.  Peck  in  any  way  colluded  with  the  applicant 
or  was  in  any  way  unfaithful  to  the  duty  he  owed  appellant 
as  its  medical  examiner  and  agent.  It  is  incredible  that  he 
could  have  honestly  made  such  a  report  to  appellant  if 
Eaymer  had  shortly  prior  thereto  been  in  the  condition 
described  by  appellant's  witnesses.  It  also  appeared  that  the 
mother  and  sister  of  Raymer's  first  wife  had  some  feeling 
against  him  because  of  a  financial  transaction  between  them. 
The  jury  have  believed  the  witnesses  for  appellee  upon  this 
subject  and  the  trial  judge  has  approved  their  verdict.  We 
cannot  say  they  should  have  found  the  other  way. 

But  it  is  said  that  Eaymer  made  a  false  answer  when,  to 
the  ninth  question,  "When  and  by  what  physician  were  you 
last  attended  and  for  what  complaint,"  he  answered  "None." 
It  is  not  the  ordinary  use  of  the  word  to  say  that  a  physician 
is  attending  a  person  when  he  does  not  go  to  that  person's 
house,  but  the  person  comes  to  his  office  for  medical  advice. 
It  would  not  naturally  be  understood  by  an  applicant  for 
such  a  certificate  as  calling  for  information  on  that  subject. 
If  given  that  meaning,  it  would  be  a  trap  for  the  applicant 
Probably  there  are  very  few  persons  of  the  age  of  Eaymer 
who  have  not  at  some  time  gone  to  a  doctor's  office  for 
medicine  or  advice  concerning  some  ailment.  Dr.  Karcher 
did  not  tell  Eaymer  that  he  had  pleurisy  and  later  that  he 
had  decided  that  he  had  pulmonary  tuberculosis;  and  Eay- 
mer kept  on  at  work  all  the  time.  Dr.  Karcher  did  not 
testify  how  many  times  Eaymer  came  to  his  office.  Under 
this  evidence  we  conclude  that  the  answer  to  the  ninth  ques- 
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tion  should  not  be  considered  untrue,  nor  known  to  be  untrue, 
nor  made  with  intent  to  deceive,  nor  made  in  bad  faith. 

In  answer  to  question  16,  Bajmer  stated  that  his  parents 
had  not  had  tuberculosis,  and  under  the  head  of  "Family 
Eecord"  that  his  mother  died  of  pneumonia.  She  died  Janu- 
ary 29,  1906,  two  months  before  this  application.  It  is 
claimed  by  appellant  that  she  had  and  died  of  tuberculosis 
and  that  Raymer  must  have  known  that  fact.  Samuel  Ray- 
mer, the  father,  testified  for  appellant  that  Arthur's  mother 
died  of  consumption  and  was  ill  of  it  a  couple  of  years,  and 
that  Arthur  was  there  twice  during  that  time.  Peerless 
Chapman  testified  to  the  same  effect.  Dr.  Bushnell  testi- 
fied that  he  was  in  Freeport  from  June  1903,  and  treated 
Arthur's  mother  off  and  on  thereafter  while  she  lived  and 
that  during  all  the  time  he  treated  her,  she  suffered  from 
pulmonary  tuberculosis,  and  that  the  immediate  cause  of  her 
death  was  a  pulmonary  hemorrhage;  that  he  cautioned  the 
family  against  contagion,  and  that  he  saw  Arthur  Raymer 
there  during  his  visits;  but  he  did  not  testify  that  he  cau- 
tioned him  or  said  anything  to  him  about  the  disease.  The 
proof  for  appellee  showed  that  Raymer  and  his  second  wife, 
appellee,  moved  to  Iowa  in  1903,  came  back  to  Freeport  in 
the  Spring  of  1904,  moved  to  Mendota  in  January,  1905, 
and  that  from,  there  to  Stockton,  and  did  not  again  live 
in  Freeport  till  after  the  death  of  Arthur's  mother,  and  that 
Raymer  was  almost  never  in  Freeport  during  that  time  ex- 
cept in  the  spring  of  1904,  till  January  or  February,  1906. 
There  was  no  proof  that  Arthur's  mother  was  confined  to 
her  bed  till  a  comparatively  short  time  before  her  death 
and  no  proof  that  Arthur  was  ever  told  that  she  had  con- 
sumption. Dr.  Karcher  testified  that  at  the  request  of  Dr. 
Bushnell,  who  was  absent  from  the  city,  he  made  several 
calls  upon  Arthur's  mother  about  ten  days  before  she  died, 
and  that  she  had  acute  pneumonia.  The  statement  in  the 
application,  therefore,  that  the  applicant's  mother  died  of 
pneumonia  was  supported  by  the  evidence  of  Dr.  Karcher; 
and  where  doctors  so  materially  differ  as  to  the  ailment, 
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the  jury  might  reasonably  find  that  it  was  not  shown  that 
Arthur  knew  that  his  mother  had  or  died  of  consumption. 

In  answer  to  the  16th  question,  Kaymer  also  answered  that 
his  sisters  had  not  had  tuberculosis.  Appellant  claims  that 
Raymer's  unmarried  sister  was  sent  to  Montana  because  of 
symptoms  of  tuberculosis.  There  is  no  evidence  justifying 
that  position,  and  there  is  positive  evidence  that  she  at  one 
time  prior  thereto  had  acute  bronchitis  and  was  treated 
therefor  and  recovered;  and  that  she  was  afterwards  ex- 
amined for  insurance  shortly  before  she  went  to  Montana, 
and  that  she  did  not  have  tuberculosis. 

Raymer's  first  wife  died  of  tuberculosis  at  the  home  of  her 
mother  on  October  12,  1902,  and  from  March,  1902,  till 
about  four  months  before  October  Raymer  and  his  wife  had 
occupied  the  same  room  and  he  cared  for  her,  especially  at 
night,  and  during  that  last  four  months  was  frequently  in 
her  room  during  the  daytime.  Appellant  argues  that  his 
answer  to  question  22  in  part  3  of  the  application  was  untrue 
and  must  have  been  known  to  him  to  be  untrue.  Appellee 
had  pleaded  that  this  part  3  was  no  part  of  the  application 
and  was  not  binding  upon  him.  The  first  part  of  the  cer- 
tificate hereinbefore  set  out  says  that  a  copy  of  the  application 
is  thereto  attached  and  made  a  part  thereof,  and  that  the 
certificate  is  issued  in  consideration  of  the  representations, 
statements  and  answers  made  in  said  application.  As  we 
understand  this  record,  part  3  has  never  been  attached  to 
the  certificate,  and  therefore  is  not  the  application  to  which 
the  certificate  refers.  It  was  not  signed  by  Raymer.  Dr. 
Peck  testified  in  chief  that  he  put  that  question  to  Raymer 
and  wrote  his  answer  down  as  he  gave  it  On  cross-examin- 
ation he  stated  that  he  had  no  recollection  of  reading  it  to 
him  nor  what  his  answer  was,  but  that  he  only  testified  to 
his  customary  practice.  He  testified  that  this  was  not  read 
to  Raymer  after  it  was  written  and  Raymer  never  saw  it 
afterwards.  We  conclude  that  said  part  3  is  no  part  of  the 
application,  and  that  appellant's  pleas  based  thereon  are 
not  sustained,  and  that  appellant  has  no  defense  growing 
out  of  the  answer  to  said  question  22. 
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The  court  refused  all  the  instructions  requested  by  ap- 
pellee except  one,  which  merely  named  the  parties  plaintiff 
and  defendant.  The  court  gave  several  instructions  for 
appellant.  It  refused  eighteen  instructions  requested  by 
appellant.  Some  of  them  were  properly  refused  because 
they  treated  the  answers  as  warranties,  whose  untruth  con- 
stituted a  defense.  They  were  all  properly  refused  because 
they  did  not  submit  the  question  (which  was  material  under 
every  replication  to  the  special  pleas),  whether  Raymer 
knew  the  answers  to  be  false,  or  acted  in  good  faith,  be- 
lieving them  to  be  true.  Some  of  them  were  also  properly 
refused  for  other  reasons. 

The  judgment  is  affirmed. 

'Affirmed. 


John  Linnberg,  AdmV.,  Appellee,  v.  City  of  Rock  Island, 

Appellant. 

Gen.  No.  5257. 

1.  Vabiance — when  ohjecti<m  cornea  too  late.  Unless  the  objection  of 
variance  is  made  specificaUy  in  the  trial  court  it  cannot  be  urged  on 
appeal. 

2.  Variance — when  and  how  objection  must  he  made.  An  objection 
of  variance  cannot  be  first  made  in  the  motion  for  a  new  trial;  it  must 
be  pointed  out  distinctly  during  the  trial  either  when  the  evidence  is 
offered  or  when  the  variance  appears.    ^ 

3.  Words  and  phrases — ecope  and  meaning  of  "felV*  The  word  "fell" 
does  not  always  and  necessarily  imply  a  lack  of  volition. 

4.  Instructions — muet  he  predicated  upon  the  iseuee.  An  instruc- 
tion is  properly  refused  which  is  not  predicated  upon  the  issues  in  the 
case. 

5.  Appeals  and  errors — when  aesignmenta  of  error  waived.  An 
assignment  of  error  not  argued  is  deemed  waived. 

6.  Negligence — what  attraetive  nuisance.  Held,  in  this  case,  that 
tbei<3  wa»  evidence  which  tended  to  support  the  verdict  of  the  jury, 
and  that  such  verdict  could  be  sustained  upon  the  ground  that  a  part 
of  a  particular  sidewalk  which  floated  in  a  pond  might  be  an  attractive 
nuisance  perilous  to  children  of  tender  years. 
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7.  Res  adjudicata — effect  of  former  opinion  The  opinion  of  the 
Appellate  Court  becomes  the  law  of  the  case,  binding  alike  upon  the 
lower  court  upon  a  retrial  and  upon  the  appellate  court  itself  upon 
a  subsequent  review. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Rock  Island  county;  the  Hon.  Frank  D. 
Rams  AT,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1909.  Affirmed.  Opinion  filed  June  28,  1910.  Certiorari  denied  by 
Supreme  Court   (making  opinion  final). 

J.  F.  Witter,  for  appellant. 

William  A.  Meess,  G.  A.  Shallbebg  and  Peek  & 
Deitz,  for  appellee, 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court 

This  case  was  formerly  before  this  court  in  Linnberg  v. 
City  of  Rock  Island,  136  111.  App.  495,  where  the  facts 
are  fully  stated.  Thereafter  the  cause  was  again  tried  and 
plaintiff  had  a  verdict  and  a  judgment,  from  which  defend- 
ant below  appeals.  Perhaps  some  figures  as  to  distances, 
measurements,  size  of  the  floating  sidewalk  and  depth  of 
the  water  are  not  exactly  the  same  as  were  given  at  the  for- 
mer trial,  but  the  differences  are  not  material.  At  the 
former  trial,  Harry  Hill  testified  that  plaintiff's  intestate, 
Edgar  Linnberg,  jumped  from  the  floating  sidewalk  and 
was  drowned.  At  this  trial  Harry  Hill  testified  that,  when 
Edgar's  brother  Emil  came  up  the  second  time,  and  called 
for  help,  Edgar  went  into  the  water,  but  that  the  witness  did 
not  know  whether  he  fell  in  or  jumped  in.  Afterwards  on 
cross  examination  the  witness  answered  questions  affirma- 
tively which  assumed  that  he  had  said  that  Edgar  jumped  in, 
and  he  further  admitted  that  on  the  former  trial  he  testified 
that  Edgar  jumped  in.  In  all  other  material  respects  the 
evidence  at  the  second  trial  was  practically  the  same  as 
at  the  first  trial.  At  the  first  trial  appellant  offered  no  evi- 
dence. At  the  second  trial  it  only  introduced  an  extract  from 
the  testimony  of  Harry  Hill  at  the  first  trial. 
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Appellant  contends  that  there  was  a  variance  between  the 
declaration  and  the  proofs  as  to  the  place  where  Edgar  was 
drowned^  it  being  contended  that  the  declaration  charged 
that  he  was  drowned  within  the  limits  of  the  highway.  It 
is  well  settled  that  to  take  advantage,  in  a  court  of  appeal, 
of  a  variance  between  the  pleadings  and  the  proofs  the 
variance  must  be  pointed  out  in  the  trial  court,  and  that 
not  merely  by  objecting  on  the  ground  of  variance,  but 
the  objector  must  plainly  point  out  wherein  the  variance 
lies.  We  think,  too,  that  it  is  a  fair  inference  from  the 
authorities  on  that  question  in  this  state  that  it  is  not 
sufficient  to  set  up  a  variance  for  the  first  time  in  a  motion 
for  a  new  trial,  but  that  it  must  be  pointed  out  distinctly 
during  the  trial,  either  when  the  evidence  is  offered  or  when 
the  variance  appears.  L.  S.  &  M.  S.  Ky.  Co.  v.  Ward,  135 
HI.  511;  Richelieu  Hotel  Co.  v.  International  M.  E.  Co., 
140  111.  248;  Libby,  McNeil  &  Libby  v.  Scherman,  146 
111.  540,  549 ;  Murchie  v.  Peck,  160  111.  175 ;  City  of  Chi- 
cago V.  Seben,  165  111.  371 ;  Union  Showcase  Co.  v.  Blind- 
auer,  175  111.  325 ;  Alton  Ry.  Q.  &  E.  Co.  v.  Webb,  219  HI. 
563 ;  Lehigh  Trans.  Co.  v.  Post  Sugar  Co.,  228  111.  121.  At 
no  time  during  the  trial  did  appellant  object  to  any  evidence 
or  move  to  exclude  any  evidence  on  the  ground  that  the 
place  where  Edgar  was  drowned  was  at  a  different  place 
from  that  stated  in  the  declaration.  Appellant  did  object 
to  testimony  relating  to  what  occurred  after  the  boys  left 
the  street,  and  at  the  close  of  appellant's  evidence  did  move 
that  the  evidence  relating  to  the  existence  of  the  pond  on  the 
private  property  and  the  evidence  that  Edgar  was  drowned 
at  any  other  place  than  in  the  street  be  excluded,  but  it  was 
not  suggested  that  this  was  because  of  any  variance  between 
the  proof  and  the  declaration.  It  might  have  been  based  upon 
appellant's  proposition  that  it  is  not  liable  for  anything 
which  occurred  beyond  the  boundaries  of  the  street  But, 
further,  there  was  no  variance  on  the  subject  of  the  place 
where  Edgar  was  drowned.  The  declaration  charged  that 
there  was  a  large  pond  of  water  on  and  along  the  street  and 

a  part  of  the  sidewalk  floating  therein,  inviting  and  attract- 
VoL.  cxvn. — 34» 
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ive  to  children  and  tempting  them  to  ride  thereon,  and 
dangerous  for  any  one  who  might  ride  thereon;  and  that 
Edgar,  a  child  of  tender  years,  whose  attention  was  attracted 
by  the  inviting  place  to  ride  and  play,  not  knowing  the 
danger  thereof,  climbed  on  the  sidewalk  and  fell  into  the 
water  and  was  drowned;  and  the  declaration  plainly  im- 
plies that  Edgar  got  upon  the  floating  sidewalk  within  the 
street;  but  it  does  not  charge  that  he  entered  the  water 
and  was  drowned  while  within  the  limits  of  the  street. 
The  proof  showed  that  Edgar  and  his  brother,  Emil,  got 
upon  the  sidewalk  within  the  street  and  then  paddled  away 
from  the  street  and  that  Edgar  went  into  the  water  and  was 
drowned  some  one'  hundred  or  two  hundred  feet  away  from 
the  street    We  find  no  variance  as  to  place. 

The  declaration  averred  that  Edgar  fell  in  the  water 
and  was  drowned.  Appellant  contends  that  the  proof  shows 
that  he  jumped  into  the  water  and  that  there  is  therefore 
a  variance  between  the  declaration  and  the  proof  on  that 
subject.  No  such  variance  was  suggested  during  the  trial 
in  the  court  below.  We  think  it  was  too  late  in  the  motion 
for  a  new  trial.  Appellant  assumes  that  the  word  "fell" 
implies  a  lack  of  volition  and  that  the  act  alleged  was  not 
voluntary.  A  reading  of  the  many  definitions  given  to  the 
word  "fall"  in  any  unabridged  dictionary  will  show  that  it 
does  not  always  have  so  restricted  a  meaning;  for  instance, 
if  it  were  said  of  a  person  that,  in  a  sudden  calamity,  he 
fell  upon  his  knees,  a  lack  of  volition  would  not  be  under- 
stood. 

It  is  contended  that  the  court  erred  in  refusing  two  in- 
structions requested  by  appellant,  not  numbered  in  the  rec- 
ord, but  which  appear  to  be  the  fourth  and  sixth  in  order  of 
the  refused  instructions.  The  fourth  was  framed  to  tell  the 
jury  that  if  38th  street",  at  the  time  and  place  complained  of, 
was  in  a  reasonably  safe  condition  for  travel,  then  the  jury 
should  find  for  appellant,  and  the  sixth,  that  a  city  is  not 
liable  for  every  accident  that  may  occur  from  defects  in  its 
sidewalks  or  streets.  These  were  not  applicable  to  the  case 
here  sought  to  be  made  against  the  city.    It  was  not  alleged 
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that  Edgar  came  to  his  death  because  38th  street  was  not 
in  a  reasonably  safe  condition  for  travel,  nor  because  of  any 
defect  in  the  sidewalk  or  street.  These  instructions  were 
therefore  properly  refused.  If  there  was  any  error  in  the 
refusal  of  any  other  instruction  requested  by  appellant, 
or  any  defect  or  omission  in  any  instruction  given  at  the 
request  of  appellee,  such  error  has  not  been  argued  here  by 
•  appellant  and  is  therefore  waived. 

Appellant  contends  that  a  pond  or  stream  of  water  in  a 
city  cannot  in  many  cases  be  guarded  and  that  all  know  of 
the  danger  therefrom  and  that  a  city  ought  not  to  be  liable 
on  account  thereof.  The  doctrine  of  the  "turn-table"  cases 
was  applied  to  a  pond  in  City  of  Pekin  v.  McMahon,  154  111. 
141.  The  pool  here  was  not  a  natural  pond,  but  was  cre- 
ated by  the  act  of  the  city  in  making  a  street  across  a  deep 
gully  by  filling  the  street  with  earth,  with  so  insufficient  a 
passage  way  beneath  for  water  that  it  became  entirely  closed. 
The  pond  alone  was  not  the  cause  of  the  death  of  Edgar.  This 
sidewalk,  owned  by  the  city,  had  been  floating  in  the  pond 
for  about  two  years  according  to  some  of  the  witnesses,  and 
wag  within  the  street  whenever  the  wind  blew  from  the  east. 
If  the  jury  found  that  this  raft  in  the  water  was  dangerous 
for  children  of  tender  years  to  ride  upon  and  that  its 
presence  within  the  street  upon  the  pond  was  attractive  to 
children  of  tender  years  and  that  they  would  be  likely  to  be 
induced  by  their  childish  instincts  to  climb  and  play  thereon, 
and  that  Edgar  was  such  a  child  and  was  so  allured  and  lost 
his  life  by  reason  of  such  dangers,  and  that  the  city  had  due 
notice  of  the  presence  of  the  sidewalk  in  the  pond  or,  by  the 
lapse  of  time  during  which  it  had  been  there,  should  have 
known  thereof,  then  it  would  seem  that  a  verdict  against  the 
city  should  stand.  The  serious  question  is  whether  the 
hidden  danger  to  Emil,  which  caused  Edgar  to  leave  the 
raft,  was  a  new  and  intervening  cause  which  protects  the 
city  from  liability.  In  our  former  opinion  we  held  that 
"the  existence  of  this  sudden  emergency  was  one  of  the  events 
which  were  liable  to  happen  and  to  produce  disaster  to  a 
child  of  tender  years,  and  the  court  could  not  say  as  a  matter 


532  Appellate  Coubts  of  Illinois. 

Kessler  v.  Washburn,  157  III.  App.  532. 

of  law  that  the  facts  above  stated  did  not  tend  to  make  a  case 
for  plaintiff."  We  are  still  of  that  opinion;  and  the  court 
below  was  required  to  try  the  case  the  second  time  in  accord- 
ance with  the  views  of  the  law  applicable  thereto  which  we 
then  expressed,  and  has  performed  that  duty. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


Peter  M.  Kessler^  Appellee,  v.  William  E.  Washburn, 

Appellant 

Gen.  No.  5322. 

1.  CoNTBiBUTOBT  NEGLIGENCE — persons  in  peril.  Persons  in  positions 
of  great  peril  are  not  required  to  exercise  aU  the  presence  of  mind  and 
care  of  a  prudent  and  careful  man.  The  law  makes  allowance  for  them 
and  leaves  the  circumstances  of  their  conduct  to  the  jury. 

2.  CoNTRmuTOBY  IVEOLIQENCB— p0r«on  injured  by  automobile.  If  a 
person  injured  by  an  automobile  has  due  notice  of  its  approach,  he  is 
not  necessarily  guilty  of  contributory  negligence  in  failing  to  avoid 
a  collision  with  it,  as  he  has  a  right  to  assume  that  it  will  approach  at  a 
lawful  rate  of  speed  and  he  may  calculate  upon  passing  in  front  of  it 
upon  that  assumption. 

3.  Negligence — what  does  not  exempt  operator  of  automobile  from 
liability.  No  owner  or  operator  of  an  automobile  is  necessarily  exempt 
from  liability  for  collision  in  a  public  street  by  merely  showing  that 
at  the  time  of  the  accident  he  did  not  run  at  a  rate  of  speed  exceed- 
ing the  limit  allowed  by  the  law  or  the  ordinance;  on  the  contrary,  he 
still  remains  bound  to  anticipate  that  he  may  meet  persons  at  any  point 
in  the  public  street,  and  he  must  keep  a  proper  lookout  for  them  and 
keep  his  machine  under  such  control  as  will  enable  him  to  avoid  a  col- 
lision with  another  person,  using  proper  care  and  caution;  and  if 
necessary,  he  must  slow  up,  and  even  stop.  No  blowing  of  a  horn  or  of 
a  whistle  or  ringing  of  a  bell  or  gong,  without  an  attempt  to  slacken 
the  speed,  is  sufficient,  if  the  circumstances  at  a  given  point  demand  that 
the  speed  be  slackened  or  the  machine  be  stopped,  and  such  a  course 
is  reasonbly  practicable.  The  true  test  is,  that  he  must  use  all  the 
care  and  caution  which  an  ordinarily  prudent  and  careful  driver 
would  have  exercised  under  the  same  circumstances. 

4.  Instbuctions — approved  form  upon  right  of  recovery  where  tn- 
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jury  caused  hy  automohile.  An  instruction  upon  this  subject  sub- 
stantially in  the  language  of  the  statute  is  approved: 

''You  are  further  instructed  that  in  an  action  brought  to  recover 
damages,  either  to  the  person  or  property,  caused  by  running  an  auto- 
mobile, propelled  by  mechanical  power,  along  a  public  street,  through 
a  closely  built  up  business  portion  of  a  city,  at  a  greater  rate  of  speed 
than  ten  miles  an  hour,  the  plaintiff  is  deemed  to  have  made  out  a 
prima  facie  case  by  showing  the  fact  that  he  or  she  has  been  injured  by 
said  automobile,  and  that  the  person  running  such  automobile  was,  at 
the  time  of  the  injury,  running  the  same  at  a  rate  of  speed  greater 
than  the  law  permits." 

6.  Instbtjctions — when  refusal  of  correct  unll  not  reverse.  The  re- 
fusal of  a  correst  instruction  will  not  reverse  if  its  contents  are  sub- 
stantially contained  in  another  instruction  givA. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Henry  county;  the  Hon.  Emebt  G.  Gbaves,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term',  1910.  Affirmed.  Opinion 
filed  October  18, 1910. 

NiOHOiAS  J.  Dbmebath  and  Stubtz  &  Ewan,  for  appel- 
lant 

Jamss  H.  Andrews  and  Thomas  J.  Wei.ch,  for  appellee. 

Me,  Pbesidino  Justice  Willis  delivered  the  opinion  of 
the  court. 

This  was  an  action  on  the  case  brought  by  Peter  M. 
Kessler  against  William  E.  Washburn  to  recover  damages 
for  personal  injuries  sustained  by  his  being  struck  by  an  auto- 
mobile driven  by  Washburn.  The  original  declaration  con- 
tained three  counts.  Each  count  charged  that  on  December 
7,  1907,  Washburn  was  driving  an  automobile  along  a  street 
which  passed  through  a  closely  built  up  business  portion  of 
the  city  of  Kewanee,  at  a  greater  rate  of  speed  than  one  mile 
in  si^  minutes,  without  giving  warning  of  any  kind,  con- 
trary to  the  statute,  and  that  through  the  negligence  of 
Washburn  the  automobile  struck  Kessler  and  injured  him 
while  he  was  in  the  exercise  of  due  care  for  his  own  safety. 
Later,  two  additional  counts  were  filed.  The  first  charged 
Washburn  with  negligence  in  operating  the  automobile.    The 
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second  based  the  cause  of  action  on  the  provision  of  para- 
graph (C)  section  10,  "Motor  Vehicle  Act"  (Laws  of  1907), 
and  alleged  that  Washburn  drove  said  automobile  negligent- 
ly and  carelessly  against  Kessler  while  he  was  using  due  care 
for  his  own  safety,  without  any  signal  or  warning,  at  a 
higher  rate  of  speed  than  was  prudent  under  the  circum- 
stances, and  inflicted  the  injury  complained  of.  A  plea  of 
not  guilty  was  interposed.  The  cause  has  been  tried  by  three 
juries.  Upon  the  first  trial  the  verdict  was  "Not  guilty." 
The  second  resulted  in  a  verdict  for  Kessler  for  $200.  These 
verdicts  were  set  aside  and  the  third  trial  resulted  in  a  ver- 
dict for  $600  for  Kessler,  upon  which  a  judgment  was  en- 
tered, from  which  Washburn  prosecuted  this  appeal. 

Main  street  in  the  city  of  Kewanee  is  paved  with  brick 
and  used  extensively  for  travel.  It  extends  north  and  south, 
and  is  intersected  at  nearly  right  angles  by  the  tracks  of  the 
Chicago,  Burlington  and  Quincy  Eailroad  Company.  A 
little  after  six  o'clock  on  the  evening  of  the  day  of  the  acci- 
dent, appellee  and  William  Hemple  walked  south  along  the 
east  side  of  Main  street  until  they  reached  a  point  opposite 
the  head  of  Willard  street,  which  leads  to  the  main  business 
portion  of  the  city,  and  then  started  westerly  across  Main 
street  toward  Willard  street.  A  little  before  appellee  and 
Hemple  reached  the  south  side  switch  track,  appellant's 
automobile,  which  he  was  driving,  turned  from  Third  street 
into  Main  street  about  a  block  south  of  the  said  south 
switch  track,  and  ran  north  on  the  east  side  of  Main  street, 
and,  near  the  south  rail,  struck  appellee  and  inflicted  upon 
him  the  injuries  sought  to  be  redressed  in  this  suit. 

Appellant  does  not  deny  that  his  automobile  struck  appellee 
and  injured  his  person,  but  insists  that  appellee  was  not  in- 
jured to  the  extent  he  claims,  and  that  appellee  was  not  in 
the  exercise  of  due  care  for  his  own  safety  at  the  time  he  was 
injured;  in  other  words,  that  he  was  guilty  of  negligence 
which  contributed  to  his  injury,  and  therefore  cannot  recover. 
Appellant  testified  that  appellee  came  suddenly  from  behind 
some  poles  and  posts  upon  the  approach  of  the  automobile 
and  then  ran  or  jumped  back  in  front  of  the  automobile.    The 
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evidence  shows  that  appellee  and  Hemple  came  up  Main 
street  and  started  across  Main  street  to  Willard  street  in 
plain  view  of  persons  coming  from  the  south,  and  were 
from  twelve  to  eighteen  feet  from  the  curb  when  the  accident 
occurred,  outside  the  usual  path  used  by  drivers  of  teams  and 
automobiles,  and  were  passing  along  at  an  ordinary  walk. 
Appellee  testified  that  he  was  not  warned  of  the  approach  of 
the  automobile  until  there  came  a  flash  of  light  in  his  eyes. 
He  also  testified  that  his  hearing  and  sight  were  not  defect- 
ive, but  that  he  neither  saw  nor  knew  of  the  approach  of 
the  automobile  until  it  was  too  late  to  get  out  of  the  way. 
Hemple  experienced  difficulty  in  getting  out  of  the  way  of 
the  automobile,  and  both  appellee  and  Hemple  testified  that 
they  jumped  as  soon  as  possible  after  notice  of  its  approach. 
Appellant  testified  that  he  blew  a  horn  and  immediately 
both  jumped ;  that  appellee  jumped  back  when  he  was  with- 
in fifteen  feet  of  him ;  that  prior  to  that  time  appellant  had 
applied  a  brake  to  slow  down  the  machine  and  immediately 
applied  another  brake  so  that  the  rear  wheels  were  locked 
tight;  that  after  the  application  of  the  second  brake,  the 
automobile  was  moving  at  the  rate  of  only  three  or  four  miles 
an  hour.  It  slid  on  a  dry  surface  of  brick  and  plank  about 
half  its  length  after  the  second  brake  was  set,  and  struck 
appellee  with  a  force  that  "turned  hira  over,"  and  Hemple 
said  that  it  threw  appellee  eighteen  feet  and  that  he  lay  as  if 
he  were  senseless  and  bled  from  his  mouth.  Had  the 
automobile  been  moving  at  the  rate  of  only  three  or  four 
miles  an  hour  or  even  at  the  rate  of  ten  miles  an  hour,  aa 
permitted  under  proper  circumstances  by  the  statute,  it 
seems  improbable  that  it  would  have  slid  upon  dry  brick  and 
plank  the  distance  appellant  admitted  it  did,  or  would  have 
struck  appellee  with  sufficient  force  to  throw  him  any  dis- 
tance or  injure  him  to  the  extent  appellant  admits  that  he 
was  injured.  Pat  Welch,  the  gateman  at  the  C,  B.  &  Q. 
crossing,  who  had  been  in  the  service  of  the  railroad  company 
forty-six  years,  and  who  was  in  a  tower  overlooking  the 
situation,  testified  for  appellee  that,  in  his  opinion,  the 
machine  was  going  about  twenty  miles  an  hour.     Earnest 
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Marlow  testified  that  appellant  was  going  eighteen  miles  an 
hour  after  turning  from  Third  street.  Christ  Oeding  testi- 
fied that  appellant  was  going  about  fifteen  or  eighteen  miles 
an  hour.  Welch,  Marlow,  Oeding,  Hemple  and  appellee 
testified  that  they  did  not  hear  the  horn.  For  appellant, 
Martin  Munson,  who  occupied  an  office  with  him,  and  who 
was  riding  in  the  automobile,  testified  that  it  was  going 
four  or  five  miles  when  fifty  or  sixty  feet  from  appellee, 
and  that  appellant  sounded  the  horn.  Fred  Miller,  who  was 
on  Main  street,  testified  that  he  had  his  attention  attracted 
by  the  sounding  of  an  automobile  horn,  and  that,  in  his  judg- 
ment, the  automobile  was  running  five  or  six  miles  an  hour. 
Harry  E.  Tidrick,  who  was  near  the  railroad  track,  testi- 
fied he  heard  the  horn  several  times,  and  that  the  automobile 
was  running  five  or  six  miles  an  hour  when  he  first  saw  it 

It  is  clear  from  the  evidence  that  appellee  was  called  upon 
to  act  instantly,  when,  as  he  says,  the  flash  of  the  light  from 
the  automobile  was  in  his  eyes.  Having  suddenly  found 
himself  in  a  place  of  peril,  he  could  not  be  expected  to  act 
with  the  deliberate  judgment  of  a  man  under  no  apprehen- 
sion of  danger.  Persons  in  positions  of  great  peril  are  not 
required  to  exercise  all  the  presence  of  mind  and  care  of 
a  prudent  and  careful  man;  the  law  makes  allowance  for 
them  and  leaves  the  circumstances  of  their  conduct  to  the 
jury.  Galena  &  Chicago  Union  E.  K.  Co.  v.  Tarwood,  17 
111.  509 ;  Dunham  Towing  &  Wrecking  Co.  v.  Dandelin,  143 
111.  409 ;  Chicago  &  Alton  Ry.  Co.  v.  O'Leary,  126  HI.  App. 
311.  Appellee's  conduct  is  to  be  judged  with  reference  to 
the  stress  of  appearances  at  the  time,  and  not  by  the  cool  esti- 
mate of  the  actual  danger  formed  by  outsiders  after  the 
event  If  appellee  had  notice  of  the  approach  of  the  auto- 
mobile 125  feet  away  as  appellant  claims,  this  did  not  neces- 
sarily make  him  guilty  of  contributory  negligence  in  not 
avoiding  a  collision  with  it,  as  he  had  a  right  to  assume  that 
it  would  approach  at  a  lawful  rate  of  speed  and  to  cal- 
culate upon  passing  in  front  of  it  on  that  assumption.  If 
he  made  an  error  of  judgment,  this  would  not  conclude  him 
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on  the  question  of  reasonable  care,  if  the  automobile  was 
approaching  him  at  an  unlawful  rate  of  speed. 

No  owner  or  operator  of  an  automobile  is  necessarily 
exempt  from  liability  for  collision  in  a  public  street  by  simp- 
ly showing  that  at  the  time  of  the  accident  he  did  not  run  at 
a  rate  of  speed  exceeding  the  limit  allowed  by  the  law  or  the 
ordinances.  On  the  contrary,  he  still  remains  bound  to 
anticipate  that  he  may  meet  persons  at  any  point  in  the 
public  street  and  he  must  keep  a  proper  lookout  for  them 
and  keep  his  machine  under  such  control  as  will  enable  him 
to  avoid  a  collision  with  another  person,  using  proper  care 
and  caution;  and  if  necessary,  he  must  slow  up  and  even 
stop.  No  blowing  of  a  horn  or  of  a  whistle  or  ringing  of  a 
bell  or  gong,  without  an  attempt  to  slacken  the  speed,  is 
sufficient,  if  the  circumstances  at  a  given  point  demand  that 
the  speed  be  slackened  or  the  machine  be  stopped,  and  such 
a  course  is  reasonably  practicable.  The  true  test  is,  that 
he  must  use  all  the  care  and  caution  which  an  ordinarily 
careful  and  prudent  driver  would  have  exercised  under  the 
same  circumstances. 

Appellant  stated  that  he  had  been  over  that  crossing  many 
times,  and  knew  the  existing  conditions.  He  knew  that 
the  crossing  was  used  at  the  time  of  day  he  struck  appellee, 
by  a  large  number  of  people  going  and  coming  to  and  from 
their  homes  on  the  north  side  of  town,  and  the  evidence 
shows  a  number  of  persons  were  there  at  the  time  of  the  col- 
lision. Clearly,  it  cannot  be  said  that  the  facts  in  this 
record .  are  such  that  reasonable  men  of  fair  intelligence 
might  not  draw  different  conclusions  therefrom,  first  on  the 
ground  of  appellant's  negligence,  and  second,  as  to  appellee's 
contributory  negligence.  Therefore,  there  was  no  error  in 
denying  appellant's  motion  to  direct  a  verdict  of  not  guilty. 
Two  juries  have  found  that  appellee  was  injured  through ' 
negligence  of  appellant,  and  that  appellee's  negligence  did 
not  contribute  to  the  injury,  and  the  judge  who  presided  at 
the  last  trial  has  approved  this  verdict,  and  we  think  the 
evidence  fully  sustains  the  judgment. 

Instructions  2,  3,  4,  5,  6,  8,  11,  given  for  appellee,  are 
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objected  to  and  the  Refusal  of  instructions  27  and  81  re- 
quested by  appellant  is  criticized.  When  carefully  read  with 
appellant's  instructions  on  the  same  subject,  appellee's  2d, 
3d,  4th,  5th,  6th,  and  11th  instructions  are  not  subject  to  ap- 
pellant's objection.  Appellee's  8th  instruction  was  in  the 
following  language: 

"You  are  further  instructed  that  in  an  action  brought  to 
recover  damages,  either  to  the  person  or  property,  caused  by 
running  an  automobile,  propelled  by  mechanical  power,  along 
a  public  street,  through  a  closely  built  up  business  portion  of 
a  city,  at  a  greater  rate  of  speed  than  ten  miles  an  hour,  the 
plaintiff  is  deemed  to  have  made  out  a  prima  facie  case  by 
showing  the  fact  that  he  or  she  has  been  injured  by  said 
automobile,  and  that  the  person  running  such  automobile 
was,  at  the  time  of  the  injury,  running  the  same  at  a  rate 
of  speed  greater  than  the  law  permits." 

This  instruction  is  in  substance  in  the  language  of  the 
statute  in  force  at  the  time  of  the  accident.  The  Supreme 
Court  in  many  cases  has  held  that  no  error  is  committed  by 
giving  an  instruction  substantially  in  the  language  of  the 
statute;  that  the  instruction  must  be  regarded  as  sufficient 
when  it  lays  down  a  rule  in  the  words  of  the  law  itself. 
Ward  V.  Meredith,  220  111.  66,  and  cases  there  cited.  The 
instruction  would  have  been  more  nearly  correct,  if,  instead 
of  saying  that  plaintiff  had  made  out  a  prima  facie  case, 
it  had  said,  a  prima  facie  case  of  negligence  of  the  de- 
fendant. Hartje  v.  Moxley,  235  HI.  164.  Appellee  was 
still  left  to  show  that  such  negligence  was  the  proximate 
cause  of  the  injury  and  that  he  was  not  guilty  of  contribu- 
tory negligence.  This  instruction  did  not  direct  a  verdict, 
and  many  other  instructions  informed  the  jury  that  in  order 
for  appellee  to  recover,  the  negligence  of  appellant  must  have 
been  the  proximate  cause  of  his  injury,  and  that  he  must  have 
been  free  from  negligence  contributing  thereto. 

Appellant's  Slst  refused  instruction  was  on  the  same  sub- 
ject as  appellee's  8th,  but  it  stated  that  if  the  jury  believe 
from  the  evidence  that  appellant,  at  the  time  in  question, 
drove  his  automobile  at  a  prohibited  rate  of  speed,  still  that 
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fact  makes  a  prima  facie  case  only,  and  before  appellee  can  re- 
cover, he  must  further  prove  by  a  preponderance  of  the 
evidence  that  such  negligence  of  the  defendant  was  the  proxi- 
mate cause  of  the  injury,  and  that  the  plaintiff  was  not 
guilty  of  contributory  negligence.  Appellant's  13th  given 
instruction  told  the  jury  that  if  they  believed  from  the  evi-* 
dence  that  on  the  occasion  in  question,  appellant  was  running 
his  automobile  at  a  rate  of  speed  in  excess  of  one  mile  in 
six  minutes,  the  plaintiff  was  not  absolved  from  exercising 
ordinary  care  and  caution;  and  if  they  further  believed, 
from  the  evidence,  that  the  excessive  rate  of  speed  in  this 
case  was  not  the  proximate  cause  of  the  injury,  but  that  such 
injury  was  caused  by  the  neglect  of  the  plaintiff  to  exercise 
ordinary  care  and  caution,  then  they  should  find  for  the 
defendant,  as  to  such  counts  as  charge  the  excessive  rate  of 
speed  as  the  negligence  complained  of.  Instruction  No. 
15  requested  by  appellant  also  told  the  jury  that  "although 
the  law  presumes  that  where  an  automobile  is  being  run 
at  a  rate  of  speed  in  excess  of  that  allowed  by  law  and  a 
person  is  struck  and  injured  by  the  automobile,  that  the 
injury  is  the  result  of  the  negligence  on  the  part  of  the  owner 
or  driver  of  the  same,  yet  such  presumption  is  not  conclusive 
and  may  be  rebutted  by  the  evidence;  and  in  this  case,  if 
you  believe,  from  the  evidence,  that  the  injury  in  question 
was  not  caused  by  reason  of  the  automobile  being  run  at  a 
rate  of  speed  in  excess  of  one  mile  in  six  minutes,  but  that 
it  was  caused  by  negligence  of  the  plaintiff,  then  you  are 
instructed  that  the  plaintiff  cannot  recover  upon  that  ground 
alone,  that  the  automobile  was  running  at  a  greater  rate  of 
speed  than  one  mile  in  six  minutes."  Appellant's  13th 
and  15th  given  instructions  contained  all  that  was  proper  in 
the  31st  refused,  and  supplemented  appellee's  given  in- 
struction eight.  From  a  careful  reading  of  the  instructions 
we  are  of  the  opinion  that  no  harmful  error  was  committed 
in  ruling  on  the  instructions. 

Finding  no  reversible  error  in  the  record,  the  judgment  of 
the  lower  court  is  affirmed. 

Affirmed, 
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Thomas  B.  Kendrick,  Appellee,  v.  Fred  O.  Wendel,  Appd- 

lant. 

Gen.  No.  5274. 

Mandamus — when  appeal  from  order  granting  peremptory  iorit  die- 
missed.  Courts  in  exercising  their  jurisdiction  in  mandamus  will  not 
award  the  peremptory  writ  where  the  right  sought  to  be  enforced  is  or 
has  become  a  mere  abstract  right,  the  enforcement  of  which  by  reason 
of  some  change  of  circumstances  since  the  commencement  of  the  suit 
can  be  of  no  substantial  or  practical  benefit  to  the  petitioner. 

Mandamus.  Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edqab  Eldbedge,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1910.    Dismissed.    Opinion  filed  October  18,  1910. 

Butters  &  Abmstbong,  for  appellant. 
MoDouGALL  &  GuAP'hiANy  for  appellee. 

Mb.  Pbesidino  Justice  Willis  delivered  the  opinion  of 
the  court. 

At  a  city  election  held  in  the  city  of  Ottawa,  LaSalle 
county,  on  April  20,  1909,  at  which  candidates  for  various 
city  offices  were  voted  for,  Thomas  B.  Kendrick,  appellee,  and 
one  Fred  J.  Halloway,  were  voted  for  for  city  treasurer. 
By  mistake  the  election  officers  of  the  sixth  ward  placed  the 
poll  books,  tally  sheets  and  returns  in  the  sack  with  the  bal- 
lots. When  the  city  council  met  to  canvass  the  returns  of 
the  election,  they  did  not  find  the  returns  from  the  sixth 
ward.  It  was  considered  that  the  returns  from  this  ward 
would  elect  Kendrick  and  without  them  Halloway  was  elec- 
ted. The  city  council  requested  the  city  clerk  to  attend  the 
meeting,  open  the  sack,  and  take  out  the  poll  books,  tally 
sheets  and  returns,  which  he  refused  to  do.  Thereupon, 
Kendrick  filed  a  petition  for  a  writ  of  mandamibs  to  compel 
the  clerk  so  to  act.  A  demurrer  to  the  petition  was  over- 
ruled, and  respondent  ruled  to  answer  said  petition  in- 
stanter.     The  clerk  elected  to  abide  by  the  demurrer.     A 
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peremptory  writ  of  mandamus  was  ordered,  commanding 
the  clerk  to  appear  on  the  evening  of  April  30,  1909,  before, 
the  council,  and  to  take  with  him  a  certain  sack  in  his 
possession  as  city  clerk,  containing  certain  poll  books,  state- 
ments and  tallies  delivered  to  him  by  the  judges  of  the 
certain  election  held  in  the  sixth  ward  on  April  20,  1909, 
and  in  the  presence  of  said  city  council,  to  open  said  sack 
and  deliver  to  said  city  council  certain  poll  books,  statements 
and  tallies  therein ;  and  that  he  should  then  tie  and  seal  said 
sack  and  retain  possession  of  the  same  for  the  time  and  in  the 
manner  provided  by  the  statute.  Judgment  was  entered  for 
costs  against  the  petitioner  and  the  clerk  prayed  an  appeal, 
which  was  granted.  The  writ  was  issued  and  served,  and, 
afterwards,  the  clerk  filed  a  bond  which  was  approved,  and 
has  since  filed  the  record  in  this  court  seeking  to  review  the 
action  of  the  lower  court. 

The  order  or  judgment  only  authorized  a  writ  commanding 
that  a  certain  thing  be  done  on  April  30,  1909.  When  the 
record  was  filed  in  this  court,  more  than  five  months  had 
elapsed  since  April  30,  1909.  The  order  was  not  obeyed  on 
April  30,  1909,  and  if  we  should  afiirm  it,  it  is  not  in  the 
power  of  the  court  to  enforce  the  judgment,  that  is,  to  compel 
the  clerk  to  produce  the  documents  described,  before  the  city 
council  on  April  30,  1909. 

"It  is  a  well  recognized  principle  that  courts  in  exercising 
their  jurisdiction  in  mandamus  will  not  award  the  peremp- 
tory writ  where  the  right  sought  to  be  enforced  is  or  has 
become  a  mere  abstract  right,  the  enforcement  of  which  by 
reason  of  some  change  of  circumstances  since  the  commence- 
ment of  the  suit  can  be  of  no  substantial  or  practical  benefit 
to  the  petitioner."  People  v.  Rose,  81  111.  App.  387;  Christ- 
man  V.  Peck,  90  111.  160;  Gormley  v.  Day,  114  111.  185; 
North  V.  Trustees  of  University  of  Illinois,  137  111.  296; 
People  V.  Olsen,  215  111.  620.  This  subject  is  discussed  and 
further  authorities  are  cited  in  People  ex  rel.  v,  Kay,  154 
HI.  App.  233. 

The  appeal  is  therefore  dismissed. 

Appeal  dismissed. 


542  APPEI.LATB  COUSTS  OF  ILLINOIS. 


People  y.  Rowe,  157  III.  App.  542. 


The  People  of  the  State  of  IlUnois,  Defendant  in  Error,  v. 
William  A.  Rowe,  PlaintifiF  in  Error. 

Gen.  No.  5310. 

Labcent — chamcter  of  offense  and  manner  of  prosecution.  Larceny, 
without  regard  to  the  value*  of  the  property  stolen,  is  an  infamouB 
crime,  subjecting  one  convicted  of  the  offense  to  the  deprivation  of  his 
civil  rights,  and  can  be  prosecuted  only  upon  an  indictment  by  a  grand 
jury. 

Proceeding  by  information.  Error  to  the  County  Court  of  Marshall 
county;  the  Hon.  D.  H.  Gkego,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1910.    Reversed.    Opinion  filed  October  18,  1910. 

Babnes  &  Magoon^  for  plaintiff  in  error. 

W.  H.  Stead^  June  C.  Smith  and  Heney  E.  Jacobs^  for 
defendant  in  error, 

Mb.  Pbesidinq  Justice  Willis  delivered  the  opinion  of 
the  court 

On  April  14,  1909,  the  state's  attorney  of  Marshall  county 
filed  an  information  in  the  County  Court  of  said  county, 
charging  William  A.  Rowe  with  the  larceny  of  one  wooden 
park  bench  of  the  value  of  two  dollars,  the  property  of  the 
city  of  Henry.  There  was  a  trial  and  a  verdict  of  the  jury 
finding  Eowe  guilty  and  the  value  of  the  bench  to  be  two  dol- 
lars. He  was  sentenced  to  imprisonment  in  the  Marshall 
county  jail  for  the  period  of  one  day,  and  to  pay  a  fine  of 
twenty  dollars  and  costs  and  to  stand  committed  until  the 
fine  and  costs  were  paid,  and  this  writ  of  error  was  sued  out 
to  review  the  judgment  of  the  court  below. 

Defendant  in  error's  proof  showed  that  plaintiff  in  error 
is  a  man  between  sixty  and  seventy  years  of  age  and  lives  in 
the  city  of  Henry  opposite  the  park  from  which  he  took  the 
bench.  It  also  showed  that  he  carried  the  bench  in  daylight 
on  a  Sunday,  with  various  persons  in  the  vicinity,  from  the 
park  to  an  alley  between  his  house  and  that  of  the  complain- 
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ing  witness,  and  first  placed  it  in  his  yard,  then  on  the  alley 
fence,  and  finally  in  the  alley  next  to  the  fence  of  the  prose- 
cuting witness.  From  the  people's  evidence,  it  is  doubtful, 
notwithstanding  the  fact  that  plaintiff  in  error  did  not  testify 
in  his  own  behalf,  whether  he  had  any  intention  of  stealing  it. 
Plaintiff  in  error  offered  no  proof. 

In  People  v.  Kussell,  245  111.  268,  it  is  held  that  larceny, 
without  regard  to  the  value  of  the  property  stolen,  is  an  in- 
famous crime,  subjecting  one  convicted  of  the  offense  to  the 
deprivation  of  his  civil  rights,  and  can  be  prosecuted  only 
upon  an  indictment  by  a  grand  jury.  Aside  from  all  other 
questions  in  the  case,  this  decision  requires  the  reversal  of 
the  judgment 

The  judgment  of  the  County  Court  is  therefore  reversed. 

Reversed. 


Albert  E.  Ziehme,  Appellant,  v.  W.  F.  Metz,  Appellee. 

Gen.  No.  5316. 

1.  Contracts — when  far  mercTiandise  cannot  he  canceled,  A  contract 
for  the  sale  and  delivery  of  merchandise  being  completed,  a  vendee  has 
no  right  of  cancellation. 

2.  Instbuctions — upon  what  theory  cause  may  be  eubmitted.  A 
party  has  a  right  not  only  to  tender  his  own  theory  of  the  cause,  but 
likewise,  without  waiving  his  own  theory,  to  tender  instructions  to 
meet  the  theory  of  the  opposite  party. 

3.  Appeals  and  ebbobs — when  croes  errors  essential.  In  order  to 
obtain  a  review  of  rulings  adverse  to  the  prevailing  party,  cross  errors 
must  be  assigned. 

Aflmmipsit.  Appeal  from  the  Circuit  Court  of  Bureau  county;  the 
Hon.  R.  M.  Skinnsb,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1010.  Reversed  and  remanded.  Opinion  filed  October  18, 
1910. 

McDougaij:,,  Chapman  &  Bayne,  for  appellant 
Jay  L.  Spatjlding,  for  appellee. 
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Mb.  Pbesiding  Justice  Willis  delivered  the  opinion  of 
the  court. 

Albert  E.  Ziehme  is  a  wholesale  dealer  in  jewelry  at  St. 
Louis,  Missouri.    W.  F.  Metz  is  a  retail  merchant  in  DuPue, 
Illinois.    On  July  15,  1908,  J.  H.  Brown,  agent  for  Ziehme, 
called  on  Metz  at  DuPue  and  sold  him  a  bill  of  goods  amount- 
ing to  $198,  Metz,  at  the  time,  giving  Brown  his  written  or- 
der addressed  to  Ziehme  for  such  goods.    The  order  contained 
a  list  of  the  goods  contracted  for  and  the  prices,  also  a  show 
case.     The  order  provided  that  a  discount  of  six  per  cent 
would  be  made  for  cash  in  ten  days  or  settlement  might  be 
made  in  six  equal  installments,  due  in  two,  four,  six,  eight, 
ten  and  twelve  months  from  date  of  invoice,  providing  pur- 
chaser sent,  on  the  arrival  of  the  goods  at  their  destination, 
six  acceptances  covering  the  above  payments.    If  settlement 
was  not  made  as  above  provided  the  account  was  to  be  due 
and  payable  in  cash.    The  order  was  received  by  Ziehme  on 
July  16,  and  on  that  day  its  receipt  was  acknowledged  and 
Metz  informed  by  letter  duly  stamped  and  addressed  that  the 
goods  would  be  shipped.     On  July  17,  Ziehme  shipped  the 
show  case  to  Metz  by  freight  and  Ziehme  claims  that  on  the 
same  date  the  balance  of  the  goods  was  shipped  to  Metz  by 
express.     Metz  claims  that  the  goods,  with  the  exception  of 
the  show  case,  were  not  shipped  until  the  18th.     On  July 
16,  Metz  wrote  a  letter  to  appellant  countermanding  the 
order,  dated  it  the  15th,  but  did  not  mail  it  until  the  l7lh, 
and  it  was  not  received  by  Ziehme  until  the  18th.     Metz 
shipped  back  the  goods  that  came  by  express,  paying  the  ex- 
press charges  both  ways,  but  did  not  return  the  show  case. 
Ziehme  refused  to  take  back  the  goods  and  demanded  pay- 
ment therefor  and  on  Metz's  refusal  to  pay,  brought  this  suit 
in  assumpsit  to  recover  the  contract  price  for  the  goods  with 
interest  thereon,  and  filed  a  declaration  containing  the  com- 
mon counts  and  a  special  count  on  the  order.    Metz  filed  a 
plea  of  non  assumpsit  to  which  was  attached  an  affidavit  of 
merits  to  the  whole  of  said  cause  of  action  on  the  ground  that 
the  order  had  been  countermanded.     A  trial  resulted  in  a 
verdict  finding  the  issues  for  Metz,    A  motion  for  a  new  trial 
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was  denied.  Judgment  was  entered  on  the  verdict  and  for 
costs  against  Ziehme  and  he  prosecutes  this  appeal. 

On  the  trial,  over  the  objections  of  appellant,  appellee  was 
permitted  to  answer  that  he  did  not  owe  appellant  anything. 
This  error  the  court  later  attempted  to  cure  by  an  instruc- 
tion. Whether  the  cure  was  effective  or  not,  is,  from  the 
view  we  take  of  the  case,  immaterial. 

When  appellant  wrote  and  mailed  the  letter  of  July  16, 
he  unquestionably  bound  himself  to  the  acceptance  of  the 
order.  Then  the  contract  was  completed.  Bauman  v.  Mc- 
Manus,  10  L.R.A.(N.S.)  1138.  No  subsequent  counter- 
mand could  be  effective  and  no  earlier  one  is  disclosed  by  the 
record,  and  it  was  not  necessary  that  appellant  should  have 
shipped  the  goods  before  he  received  the  countermand,  as 
urged  by  appellee,  in  order  to  render  him  liable.  Therefore 
it  is  unnecessary  to  consider  the  evidence  relating  to  the 
question  whether  or  not  the  goods  were  actually  shipped  by 
appellant  before  he  received  appellee's  letter  mailed  the  I7th, 
countermanding  the  order.  It  follows,  therefore,  that  the 
judgment  is  not  sustained  by  the  law  and  the  evidence. 

Appellee,  however,  urges  that  appellant,  by  his  instruc- 
tions, conceded  that  it  was  necessary  that  he  should  have 
shipped  the  goods  before  he  received  the  countermand  in 
order  to  render  appellee  liable.  Appellant^s  third  instruction 
did  tell  the  jury  if  appellant  had  shipped  the  goods  before 
he  received  a  countermand,  they  should  find  for  him.  But 
appellant  requested,  and  the  court  gave,  another  instruction  to 
the  effect  that  if  appellant  had  accepted  the  written  order 
before  the  countermand,  and  afterwards  shipped  the 
goods,  then  the  jury  should  find  for  him.  It  was  the  con- 
tention of  appellant  that  he  not  only  accepted  the  order  but 
that  he  also  shipped  the  goods  before  he  received  the  counter- 
mand. He  had  the  right  to  have  his  case  submitted  to  the 
jury  upon  both  propositions. 

We  do  not  think  it  can  be  said,  as  urged  by  appellee,  that 

counsel  for  appellant  in  his  argument  in  this  court  entirely 

abandoned  the  theory  upon  which  he  tried  the  cause  in  the 

lower  court  and  has  here  adopted  an  entirely  new  theory 

Vol.  clvii.— 35. 
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by  urging  that  the  order  in  suit  became  irrevocable  and  not 
subject  to  a  countermand  as  soon  as  the  letter  of  the  IGth, 
accepting  the  terms  of  the  order,  was  written  and  mailed. 
But,  however  that  may  be,  we  cannot,  as  urged  by  appellee, 
disregard  counsel's  argument  and  the  authorities  cited  in 
support  of  this  contention  that  the  judgment  is  not  supported 
by  the  law. 

Fairbanks  Co.  v.  Nicolai,  167  111.  242,  relied  on  by  appel- 
lee, was  a  suit  for  damages  for  depreciation  in  value  of  real 
estate  occasioned  by  a  nuisance,  and  the  defendant  in  that 
case  agreed  with  the  plaintiff  as  to  the  measure  of  damages, 
and  several  instructions  on  the  agreed  measure  of  damages 
were  given,  and  the  court,  on  appeal,  held  that  the  defendant 
could  not  be  permitted  to  abandon  the  theory  to  which  it  had 
assented  on  the  trial  and  substitute  another.  There  was  no 
agreement  between  the  parties  to  this  suit  as  to  the  law,  and 
we  fail  to  preceive  the  application  of  the  Fairbanks  case 
to  the  case  at  bar. 

Appellee  sought  to  prove  that  he  countermanded  the  order 
through  Brown,  appellant's  agent,  about  thirty  minutes  after 
it  was  given,  and  that  the  agent  agreed  to  consider  the  order 
as  cancelled,  but  this  proof  was  not  admitted.  No  cross 
errors  were  assigned  on  the  refusal  of  the  court  to  admit  this 
proof,  and  therefore  we  are  not  authorized  to  decide  whether 
the  order  could  be  so  countermanded  or  was  so  countermand- 
ed. 

The  judgment  is  therefore  reversed  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois,  Plaintiffs  in  Error,  ^4 
George  M.  Jamison  et  aL,  Defendants  in  Error. 

Gen.  No.  5319. 

1.  Pleading — tchai  in  action  upon  official  bond  not  defective.  In  an 
action  upon  a  sheriff's  bond  it  is  not  necessary  that  the  declaration 
should  aver  for  whose  use  the  suit  is  brought. 
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2.  Pleading — what  question  cannot  he  raised  hy  demurrer.  The 
propriety  of  the  prosecution  of  an  action  upon  a  sheriff's  bond  by  a 
state's  attorney  is  a  question  which  cannot  be  raised  by  demurrer. 

3.  Pleading — how  asaignmenta  of  breaches  of  official  bond  should 
be  alleged.  Assignments  of  breaches  of  an  official  bond  should  be 
specific  and  definite  and  the  allegations  of  breaches  are  to  be  construed 
most  strongly  against  the  pleader. 

4.  State's  attobney — propriety  of  institution  hy,  of  action  upon 
official  bond.  The  state's  attorney  is  a  proper  official  to  institute  an 
action  upon  a  sheriff's  bond  to  recover  taxes  alleged  to  be  the  property 
of  various  municipal  corporations. 

5.  Judgments — when  void  for  uncertainty.  A  judgment  which  de- 
crees that  certain  defendants  (less  than  all)  ''go  hence  without  day" 
is  void  for  uncertainty,  if  it  does  not  specifically  set  forth  what  de- 
fendants are  intended.  Such  a  judgment  record  cannot  be  aided  by 
reference  to  other  parts  of  the  record  in  the  cause. 

6.  Amendments  and  jeofails — dismissal  of  party  defendant.  The 
court  having  control  of  a  cause  should  permit  the  plaintiff  on  his  own 
motion  to  dismiss  one  of  the  defendants  out  of  the  cause. 

Action  in  debt.  Error  to  the  Circuit  Court  of  Henderson  county; 
the  Hon.  John  A.  Gray,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1910.  Reversed  and  remanded.  Opinion  filed  October  18, 
1910. 

W.  H.  Stead  and  James  W.  Gordon,  for  plaintiff  in 
error;  Isaac  N.  Bassett  and  L.  H.  Hanna,  of  counsel. 

Saffobd  &  Graham  and  Scofield  &  Califf,  for  defend- 
ants in  error. 

Mr.  Presiding  Justice  Willis  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  debt  brought  on  the  official  bond  of 
Truman  C.  Allen,  sheriff  and  ex-officio  collector  of  Hender- 
son county,  to  recover  certain  tax  moneys  claimed  to  have 
been  received  by  Allen  from  Joseph  P.  Morey,  his  predeces- 
sor in  office,  and  converted  by  Allen  to  his  own  use.  An 
amended  declaration  filed  IMarch  2,  1908,  alleged  that  the 
bond  sued  on  was  executed  in  compliance  with  the  statute 
as  the  collector's  bond  for  Henderson  county  for  the  year 
1902,  by  Truman  C.  Allen  as  principal,  and  Eobert  Hodson, 
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George  M.  Jamison^  Henry  N.  Ives,  George  F.  Galbraith, 
Thomas  Maley,  C.  Henry  Brainard,  Joseph  Thompson,  John 
Stine,  John  Marshall,  Robert  W.  Marshall,  James  C.  Hogue 
and  William  Adair,  as  sureties ;  and  that  after  its  execution, 
the  said  Joseph  Thompson  died  intestate,  and  that  Mary 
Thompson  and  G.  M.  McGaw  werq  appointed  administrators 
of  his  estate,  and  that  the  said  John  Stine  died  testate  and 
that  Edward  Stine  was  appointed  executor  of  his  estate.    The 
declaration  stated  the  penalty  in  the  bond,  and  that  it  con- 
tained the  condition  that,  if  said  Allen  should  perform  the 
duties  required  to  be  performed  by  him  as  collector  of  taxes 
for  the  year  1902,  in  time  and  manner  prescribed  by  law,  and, 
when  succeeded  in  oflSce,  should  surrender  and  deliver  up  to 
his  successor,  books,  papers,  money,  etc.,  pertaining  to  the 
office,  the  bond  should  be  void,  otherwise  it  should  remain  in 
full  force.     Three  breaches  of  the  condition  of  the  bond 
were  assigned.    The  first  breach  averred  that  Allen,  after  the 
execution  of  said  bond,  received  as  collector  of  taxes,  money 
collected  for  taxes  in  said  county;  and  that  he  afterwards 
converted  the  same  to  his  own  use;  that  he  did  not  perform 
all  the  duties  required  to  be  performed  by  him  as  collector 
of  taxes  for  the  year  1902,  in  time  and  manner  prescribed 
by  law,  and  did  not  when  succeeded  in  office  surrender  and 
deliver  over  to  his  successor  all  the  money  pertaining  to  the 
office.     The  second  and  third  breaches  were  substantially 
alike,  and  alleged,  that  prior  to  the  first  Monday  of  Decem- 
ber, 1902,  one  Joseph  P.  Morey  was  acting  as  sheriff  and 
collector  of  taxes  for  the  county  of  Henderson,  and  that  Al- 
len was  elected  and  became  his  successor  in  office,  and^that, 
thereafter,  Morey  delivered  to  said  Allen  as  such  sheriff  and 
collector,  $15,892,  collected  by  said  Morey  for  taxes  in  said 
county;  that  Allen,  as  such  sheriff  and  collector,  received 
said  money  from  Morey  as  his  successor. in  office;  that  said 
Allen  afterwards  unlawfully  converted  to  his  own  use  $10,- 
000  of  said  amount,  and  did  not  when  succeeded  in  office, 
deliver  to  his  successor  all  moneys  pertaining  to  said  office 
according  to  the  condition  of  the  bond. 

The  defendants,   George  M.   Jamison,   Bobert  Hodson, 
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Henry  B.  Ives,  George  F.  Galbraith,  C.  Henry  Brainard,  Ed- 
ward Stine,  John  Marshall,  Robert  W.' Marshall,  James  C. 
Hogue  and  William  Adair  demurred  to  the  declaration.  The 
remaining ,  defendants,  Truman  C.  Allen,  the  principal, 
Thomas  Maley,  one  of  the  sureties,  and  the  personal  repre- 
sentatives of  Joseph  Thompson,  a  deceased  surety,  did  not 
join  in  the  demurrer,  and  no  action  was  taken  by  the  court  as 
to  these  defendants.  The  demurrer  was  overruled  as  to 
the  first  breach,  and  sustained  as  to  the  second  and  third 
breaches.  Plaintiff  then  dismissed  the  cause  as  to  the  first 
breach,  and  elected  to  abide  by  the  declaration  as  to  the 
second  and  third  breaches.  Thereupon,  there  was  a  judgment 
that  the  defendants  demurring  go  hence  without  day.  From 
such  judgment  plaintiff  prosecuted  an  appeal  to  this  court, 
which  was  dismissed  on  the  ground  that  it  was  prematurely 
brought,  as  the  case  was  still  pending  in  the  court  below 
against  the  defendants  not  joining  in  the  demurrer,  and 
therefore  the  judgment  was  not  final.  People  v.  Jamison, 
141  111.  App.  406.  The  order  of  this  court  dismissing  the 
appeal  was  filed  in  the  court  below,  whereupon  plaintiff  dis- 
missed from  the  cause  defendants  G.  M.  McGaw  and  Mary 
Thompson,  administrators  of  the  estate  of  Joseph  Thomp- 
son, deceased,  and  Truman  C.  Allen  and  Thomas  Maley, 
but  was  denied  leave  to  dismiss  the  cause  as  to  John  Stine, 
executor  of  the  estate  of  Edward  Stine,  deceased,  leaving 
in  the  case  only  the  defendants  who  demurred  to  the  amend- 
ed declaration  on  March  2,  1908.  This  writ  of  error  was 
sued  out  to  review  the  judgment 

It  is  urged  in  support  of  the  demurrer  that  the  declaration 
is  defective  because  it  does  not  show  for  whose  use  the  suit 
was  brought.  This  is  virtually  taking  the  position  that  it 
was  necessary  to  bring  as  many  suits  as  there  were  bodies 
entitled  to  receive  some  portion  of  the  taxes  remaining  in 
Allen's  hands  when  he  went  out  of  office.  The  fact  that  one 
person  sues  for  the  use  of  another  does  not  make  the  person 
for  whose  use  the  suit  is  brought  a  party  to  it,  nor  is  the 
judgment  rendered  a  judgment  in  his  favor.  Schott  v. 
Youree,  142  111.  233 ;  Northrop  v.  McGee,  20  111.  App.  108. 
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The  fact  that  a  suit  is  brought  for  the  use  of  a  third  person 
need  not  be  expressed  in  the  record.  American  Express 
Company  v.  Haggard,  37  111.  465.  It  follows  that  the  inser- 
tion of  the  name  of  the  usee  may  be  regarded  as  surplusage, 
at  least  on  demurrer.  Northrop  v.  McGee,  supra.  In  Buck- 
master  V.  Beames,  4  Gilm.  443,  a  suit  upon  a  replevin  bond, 
it  was  held  that  the  nominal  plaintiff  was  the  only  one  of 
whom  the  court  would  take  notice ;  and  that  the  fact  that  one 
of  several  parties  interested  had  brought  suit  in  the  name  of 
the  sheriff,  could  not  be  questioned  by  a  demurrer.  In  our 
opinion  it  was  not  necessary  that  the  declaration  should  aver 
for  whose  use  the  suit  was  brought 

Counsel  also  argue  in  support  of  the  demurrer,  that  the 
statute  does  not  authorize  the  state's  attorney  to  bring  such 
a  suit  as  state's  attorney;  that  as  state's  attorney  he  is  not 
the  lawful  representative  of  the  cities,  villages  and  school 
districts  of  the  county.  This  was  an  action  to  recover  a  pen- 
alty for  the  breach  of  the  condition  of  the  bond,  running  in 
the  name  of  the  People,  and  we  think  that  the  state's  attor- 
ney was  authorized  by  section  5,  chapter  14  of  the  Revised 
Statutes  to  prosecute  the  suit,  and  was,  for  that  purpose,  the 
legal  representative  of  the  municipal  corporations  entitled 
to  the  tax  money.  But  this  question  could  not  be  raised  by 
demurrer. 

Counsel  also  argue  that  the  declaration  does  not  show  a 
state  of  facts  authorizing  Morey  to  pay  the  taxes  to  Allen 
aad  that  Allen's  sureties  are  not  liable ;  that  the  declaration 
wholly  fails  to  set  forth  facts  from  which  it  would  appear 
that  the  moneys  alleged  to  have  been  converted  were  taxes  col- 
lected or  received  by  virtue  of  any  law.  It  was  the  duty  of 
Morey,  Allen's  predecessor,  to  pay  over  to  his  successor,  at 
the  expiration  of  his  term,  all  money  in  his  hands,  collected 
by  him  by  virtue  of  his  oflSce;  and  it  was  Allen's  duty  to 
receive  such  money  as  collector,  and  turn  over  what  remained 
in  his  hands  to  his  successor  at  the  expiration  of  his  term. 
Hurd's  Revised  Statutes,  sec.  145,  chap.  120.  The  declara- 
tion averred,  and  the  demurrer  admitted,  that  Allen,  as  col- 
lector, received  the  money  by  virtue  of  his  office  from  his  pred- 
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ecessor,  Morey,  who  collected  the  same  as  taxes,  by  virtue 
of  his  office;  and  that  Allen  failed  to  turn  over  to  his  suc- 
cessor the  money  in  his  hands  at  the  expiration  of  his  term. 
These  allegations  are  sufficient  to  charge  the  sureties  so  far 
as  the  allegations  are  questioned  by  the  special  demurrers. 
People  V.  Qillespie,  47  111.  App.  622;  People  v.  Cooper, 
10  111.  App.  384.  It  was  held  in  Walker  v.  People,  95  111. 
App.  637,  that  county  collectors  and  sureties  on  their  bonds 
are  liable  for  all  tax  money  collected,  until  the  same  is  prop- 
erly  accounted  for  as  provided  for  by  the  Kevenue  Act.  In 
People  V.  Gillespie,  supra,  it  was  held  that  neither  a  collector 
nor  his  sureties  can  be  heard  to  say  that  the  levy  was  im- 
properly made,  or  that  the  tax  was  collected  without  proper 
authority.  It  was  not  necessary  to  aver  that  the  taxes  were 
collected  and  received  by  virtue  of  law. 

It  is  argued  that  plaintiff  in  error  is  seeking  to  maintain 
an  action  against  an  intermediate  number  of  obligors  and 
for  that  reason  the  judgment  should  be  affirmed  under  sec- 
tion 13  of  chapter  103  of  the  Revised  Statutes.  A  suit  on  an 
official  bond  may  be  maintained  against  any  one  or  more  of 
the  parties  executing  the  same ;  so  that  the  dismissal  of  some 
of  the  signers  of  the  bond  from  the  suit  does  not  deprive 
the  court  of  jurisdiction  over  the  other  signers,  and  the  com- 
mon law  rule  that  a  suit  on  a  bond  signed  by  several  must  be 
against  one  or  all  who  are  living  does  not  apply. 

There  are  one  and  perhaps  two  defects  in  this  declaration 
not  raised  by  the  special  demurrer  nor  discussed  by  counsel. 
The  second  and  third  breaches  in  question  here  charge  that 
Morey,  the  preceding  sheriff  and  collector  of  taxes,  paid 
over  to  Allen  as  his  successor  $15,892  which  Morey  had  pre- 
viously collected  for  taxes,  and  that  Allen  received  said  mon- 
ey by  virtue  of  his  office  and  afterwards  unlawfully  con- 
verted it  to  his  own  use.  It  does  not  follow  that  he  did  not 
afterwards  pay  said  money  to  those  who  were  lawfully  en- 
titled to  receive  the  same,  for  these  breaches  only  allege  in 
general  terms  that  when  he  was  succeeded  in  office  he  did 
not  deliver  to  his  successor  all  money  appertaining  to  said 
office  but  refused  so  to  da    These  assignments  are  to  be  con- 
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sidered  most  strongly  against  the  pleader  and  they  do  not 
allege  that  the  money  which  he  failed  to  deliver  to  his  suc- 
cessor was  any  part  of  the  $10,000  in  question.  For  aught 
that  appears  in  these  breaches  Allen  may  have  afterwards 
paid  out  to  the  proper  parties  all  of  this  $10,000,  and  the 
money  which  he  failed  to  deliver  to  his  successor  may  have 
been  entirely  other  and  different  money  from  that  named  in 
the  previous  part  of  the  assignment  of  breaches.  We  are  of 
opinion  this  assignment  should  be  more  specific. 

There  is  however  another  defect  in  this  declaration  which 
has  given  us  much  trouble.  The  suit  is  brought  not  only 
against  those  signers  of  the  bond  who  were  still  living  when 
the  suit  was  brought  but  also  against  Edward  Stine,  as  ex- 
ecutor of  the  will  of  John  Stine,  a  deceased  signer,  and 
against  the  administrators  of  the  estate  of  Joseph  Thompson, 
another  deceased  signer,  and  such  was  the  state  of  the  case 
when  this  demurrer  was  sustained.  All  these  parties  were 
liable  upon  this  bond  if  its  condition  had  been  violated  but 
they  could  not  be  lawfully  joined  in  the  same  action  because 
the  judgments  must  be  different  if  the  plaintiff  succeeded. 
As  to  the  living  signers  the  judgment  would  be  for  a  specific 
sum  of  money  as  damages  to  be  collected  upon  an  execution 
against  the  living  defendants.  As  to  the  executor  of  Stine 
the  judgment  must  be  that  the  sum  found  due  as  damages 
be  paid  by  the  executor  in  due  course  of  administration  of 
the  estate  of  John  Stine;  that  is,  paid  after  all  claims  of 
earlier  classes  of  debts  are  paid  in  full,  and  pro  rata  with 
all  other  claims  allowed  of  the  same  class.  As  to  the  admin- 
istrators of  the  estate  of  Joseph  Thompson,  deceased,  the 
judgment  must  be  for  the  payment  of  the  damages  out  of 
the  assets  of  that  estate,  in  like  due  course  of  administration. 
To  dispose  of  all  the  rights  of  the  plaintiff,  if  it  is  entitled  to 
recover  on  this  bond  would  require  three  different  judg- 
ments. These  cannot  be  rendered  in  one  action.  This  defect 
can  be  raised  on  demurrer.  The  demurrer  was  special  and 
did  not  point  out  this  defect.  We  do  not  feel  called  upon  to 
decide  whether  it  was  raised  by  the  general  demurrer  which 
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preceded  the  special  grounds  of  demurrer,  for  the  reasons 
hereinafter  stated. 

The  judgment  on  demurrer  here  sought  to  be  reviewed 
is  void  on  its  face.  After  the  demurrer  had  been  overruled 
as  to  the  first  breach  assigned  in  the  amended  declaration  and 
sustained  as  to  the  second  and  third  breach  assigned  therein, 
and  the  plaintiff  had  dismissed  the  cause  as  to  the  first  breach 
and  elected  to  abide  by  the  second  and  third  breaches,  the 
record  proceeds  as  follows:  "Therefore  it  is  considered  by 
the  court  that  the  defendants  demurring  go  hence  without 
day  and  judgment  is  hereby  rendered  in  their  favor  on  said 
demurrer."  This  was  a  judgment  for  part  and  not  for  all  of 
the  defendants  in  the  case.  There  is  nothing  in  the  record 
written  by  the  clerk  which  shows  which  defendants  demurred 
and  which  did  not.  If  all  the  defendants  had  demurred  then 
a  judgment  that  the  defendants  go  hence  without  day  would 
have  been  valid  because  that  would  mean  all  the  defendants, 
and  the  title  of  the  case  virritten  by  the  clerk  preceding  the 
orders  of  each  day  would  show  who  the  defendants  were.  It 
appears  from  the  order  that  it  is  only  a  part  of  the  defendants 
who  go  hence  without  day.  It  is  necessary  that  the  defend- 
ants should  be  named,  for  a  record  must  always  show  in  whose 
favor  a  judgment  is  rendered.  The  name  of  the  parties  for 
whom  and  against  whom  the  judgment  is  rendered  must  be 
ascertainable  from  the  record  of  the  court  written  by  the 
clerk. 

The  rule  that  a  judgment  must  be  specific  and  definite  and 
if  it  lacks  these  elements  it  is  void  is  variously  stated  and 
applied  in  the  following  authorities:  Martin  v.  Earnhardt, 
39  HI.  9 ;  Faulk  v.  Kellums,  54  IlL  188 ;  Meyer  v.  Village  of 

Teutopolis,  131  HI.  552 ;  Metzger  v.  Morley,  184  HI.  81 ; 
Alton  Lime  &  Cement  Co.  v.  Calvey,  41  HI.  App.  597 ;  Fitz- 
simmoBfl  v.  Munch,  74  HI.  App.  259 ;  Metzger  v.  Morley,  83 
HI.  App.  113 ;  Cotes  v.  Bennett,  84  HI.  App.  33,  and  183  111. 
82 ;  Dickinson  v.  Rahn,  98  HI.  App.  245 ;  1  Black  on  Judg- 
ments, sec.  116. 

It  is  true  that  by  looking  at  the  demurrer  on  file  it  can 
be  aaoertained  who  the  demurring  defendants  were,  but  that 
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is  not  sufficient  The  record  which  the  law  authorizes  the 
clerk  to  write  must  somewhere  show  in  whose  favor  the 
judgment  was  rendered.  The  demurrer  may  be  lost  from  the 
files,  and  if  that  should  happen  it  would  require  oral  proof 
to  determine  in  whose  favor  this  judgment  is  rendered,  and 
which  of  the  defendants  were  not  released  thereby.  It  is 
obvious  that  the  judgment  of  the  court  cannot  be  permitted 
to  rest  upon  parol  evidence  as  to  the  names  of  the  parties  in 
whose  favor  the  judgment  is  rendered.  As  this  was  a  void 
judgment  all  the  parties  still  remained  before  the  court  As 
already  stated  the  suit  was  afterwards  dismissed  as  to  the 
administrators  of  Thompson's  estate,  and  that  defect  was 
thereby  cured.  As  the  court  still  had  in  effect  control  of  the 
entire  case  it  should  have  granted  the  motion  of  plaintiff 
to  dismiss  the  suit  as  to  the  executor  of  John  Stine.  It  is 
obvious  that  the  declaration  also  should  be  amended  in  regard 
to  the  matter  of  said  estates.  As  the  judgment  is  void  and  the 
defects  to  which  we  have  alluded  were  not  raised  by  the 
special  demurrer,  nor  discussed  by  counsel,  we  are  of  the 
opinion  that  upon  the  reversal  of  the  judgment  the  plaintiff 
should  be  given  leave  to  dismiss  as  to  the  executor  of  John 
Stine  and  to  amend  the  declaration  generally. 

The  judgment  is  therefore  reversed  and  the  cause  is  re- 
manded for  further  proceedings  in  conformity  with  its  opin- 
ion* 

Reversed  and  remanded. 


John  M.  Speer,  Conservator,  Appellee,  v.  American  Stars  of 

Equity,  Appellant 

Gen.  No.  5325. 

1.  Appeals  and  ekkors — when  ruling  tkpon  demurrer  not  eubjeet  to 
review.  In  the  absence  of  an  assignment  of  error  a  ruling  upon  a  de- 
murrer is  not  subject  to  review. 

2.  Pleading — when  defense  not  eoneidered,  A  defesM  not  nt  up 
by  plea  will  not  be  considered. 


r 
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3.  Verdict — token  excessive  properly  cured  hy  remittitur.  If  a  jury 
through  no  fault  of  its  own  returns  a  yerdict  in  excess  of  -the  de- 
fendant's liability,  the  error  may  be  cured  by  remittitur  of  such  ex- 
cess. 

4.  Fbatesital  bknetit  sociEnES — whem  not  entitled  to  pay  certificate 
in  inetallmente.  If  a  certificate  gives  to  the  society  a  right  to  pay  the 
death  benefits  in  installments,  in  order  to  preserve  the  right  so  to  do  in 
an  action  brought  to  recover  the  face  of  the  certificate  the  question  of 
such  right  must  be  preserved  by  the  record. 

Action  in  covenant.  Appeal  from  the  Circuit  Court  of  Jo  Daviess 
cMuity;  the  Hon.  Oscar  E.  Heard,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1910.    Affirmed.    Opinion  filed  October  18,  1910. 

W.  "N.  Cronkrite  and  Shbean  &  Sheean,  for  appellant. 
HoDsoN  &  Campbell,  for  appellee. 

Mr.  PRXsmiNG  Justice  Willis  delivered  the  opinion  of 
the  court 

On  December  31,  1903,  the  American  Stars  of  Equity,  a 
fraternal  beneficiary  society,  issued  to  Alfred  C.  Phillips, 
a  certificate  of  insurance  payable  to  "Charles  P.  Phillips 
$1,500.  Legal  Heirs  $1,500.  Related  as  Son,"  upon  satis- 
factory evidence  of  the  death  or  disability  of  the  insured  for 
a  sum  not  less  than  $3,000  in  accordance  with,  and  under 
the  provisions  of  the  laws  governing  said  fimd.  The  appli- 
cation, among  other  things,  stated  that  the  Insured  was  a 
moderate  user  of  spirituous  and  distilled  liquors ;  that  he  was 
a  widower ;  and  that  any  concealment  of  facts  or  fraudulent 
statement  made  by  him  should  forfeit  his  rights  to  all  benefits 
of  the  order  and  membership  therein.  The  certificate  con- 
tained a  schedule  showing  its  value  on  the  death  of  a  member 
at  different  ages,  the  total  value  of  the  certificate,  $3,000,  to 
be  paid,  provided  the  insured  died  at  the  age  of  seventy,  hav- 
ing been  a  member  fot*  twenty-five  years.  It  also  provided 
that  at  death,  disability  or  maturity,  the  net  value  of  the  cer- 
tificate might  be  paid,  one-fifth  cash  and  one  fifth  annually 
for  four  years,  or  until  the  whole  amount  was  paid.  Phillips 
died  July  19,  1907,  at  the  age  of  fifty-two  years,  one  month 
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and  five  days.    Notice  and  proofs  of  his  death  were  furnished 
the  society^  and  payment  of  the  certificate  demanded  and 
refused.     On  October  28,  1908,  Charles  P.  Phillips,  a  son 
of  the  deceased,  brought  this  suit  in  covenant  in  the  Circuit 
Court  of  Jo  Daviess  county  to  recover  the  amount  due  on 
the  certificate.    The  declaration  contained  two  counts  which 
stated  the  facts  and  set  up  the  certificate  in  hcec  verba,  and 
assigned  a  breach  of  the  covenant.     Later,  John  M.  Speer, 
conservator  of  the  estate  of  the  said  Charles  P.  Phillips,  was 
substituted  as  plaintiff,  and  thereafter  the  cause  proceeded 
in  his  name.    The  society  interposed  six  pleas  to  the  declara- 
tion.    The  first  plea  stated  that  the  covenant  was  not  its 
covenant.    The  second  and  fifth  charged  that  insured  inten- 
tionally and  fraudulently  misstated  material  facts  in  the 
application,  to-wit:     That*  he  used  spirituous  and  distilled 
liquors  moderately,  when  in  fact  he  used  them  immoderately, 
said  statement  being  a  warranty  and  untrue;  that  the  de- 
fendant, relying  on  said  application  as  being  true,  accepted 
the  said  Alfred  C.  Phillips  as  a  member;  that  owing  to  the 
untruthfulness   of  the   said   statement   and  warranty,   the 
society  was  released  from  liability.     The  third  plea  set  out 
that  the  covenant  sued  on  provided  that,  at  death,  total  dis- 
ability or  maturity,  the  net  value  of  the  certificate  might 
be  paid,  one-fifth  cash,  one-fifth  annually  until  the  whole 
amount  was  paid,  and  that  it  exercised  the  option  given  to 
pay  one-fifth  cash  and  one-fifth  annually,  but  denied  that  it 
was  liable  to  make  any  such  payment  for  the  reason  that  said 
Phillips   wrongfully   and   fraudulently   misstated   material 
facts  in  the  application.     The  fourth  plea  charged  that  the 
certificate  was  issued  to  Phillips,  on  condition  that  he  comply 
with  the  laws  and  regulations  then  governing  the  branch  of 
the  society  of  which  he  was  a  member,  or  with  any  such  laws 
or  regulations  to  be  passed  in  the  future;  that  after  the 
certificate    was    issued,    defendant    passed    the    following: 
"Should  death  of  a  member  occur  as  described  in  section  one 
of  this  article,  or  for  any  cause  the  result  of  any  act  commit- 
ted while  in  an  intoxicated  condition  or  the  result  of  intoaci- 
cation,  this  society  shall  return  to  the  beneficiary  or  bene- 
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ficiaries  the  premium  paid  by  said  deceased  member,  to- 
gether with  four  per  cent  interest,  which  shall  be  in  full 
settlement  of  all  claims  of  the  beneficiary  upon  this  society ;" 
that  the  death  of  said  Alfred  C.  Phillips  was  caused  as  a  re- 
sult of  intoxication,  and  that  defendant  immediately  after 
his  death  tendered  to  the  guardian  of  the  beneficiary,  the 
premiums  paid  by  him,  with  four  per  cent  interest ;  that  de- 
fend|int  was  thereby  released.  The  sixth  plea  was  like  the 
second  and  fifth  pleas  except  that  it  charged  that  excessive 
drinking  and  intoxication  caused  the  death  of  said  Alfred  C. 
Phillips,  and  that  defendant  was  thereby  discharged  of  lia- 
bility. A  demurrer  was  sustained  to  the  third  plea,  and 
issues  were  joined  on  the  others,  and  a  trial  resulted  in  a 
verdict  of  $3,315.  A  remittitur  of  $726.78  was  ordered,  and 
judgment  for  $2,588.22  was  entered,  and  the  society  prose- 
cutes this  appeal. 

The  third  plea  stated,  first,  that  appellant  availed  itself  of 
the  option  of  paying  in  installments,  the  first  installment  be- 
ing then  due,  and  then  denied  any  liability  whatever.  It 
said,  first,  that  one-fifth  of  the  value  of  the  certificate  was 
due  and  that  the  society  would  pay  it;  then  that  nothing 
was  due  and  that  it  would  pay  nothing.  The  plea  was  double, 
and  the  demurrer  was  properly  sustained.  Moreover,  the  rul- 
ing of  the  court  in  sustaining  the  demurrer  is  not  assigned  for 
error,  and  t^ierefore  no  question  can  be  raised  upon  that 
ruling  in  this  court. 

The  introduction  of  the  certificate  and  proof  of  the  in- 
sured's death,  and  that  Charles  P.  Phillips  was  his  son  and 
heir  at  law,  and  proof  that  appellee  was  conservator  of  the 
beneficiary  named  in  the  policy,  made  a  case  for  appellee. 
The  burden  then  shifted  upon  appellant  to  prove  at  least  one 
of  the  two  defenses  set  up  in  the  pleas,  either  that  the  cer- 
tificate was  obtained  on  the  fraudulent  representation  that 
he  was  but  a  moderate  user  of  spirituous  and  distilled  liquors 
when,  in  fact,  he  was  an  immoderate  user  thereof,  or  that 
his  death  was  caused  as  a  result  of  intoxication. 

The  proof  showed  that  the  direct  cause  of  Phillips'  death 
was  unemic  coma  and  the  remote  cause  '^Bright's  Disease," 
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and  appellant's  own  proof  showed  that  the  Bright's  Disease 
was  a  secondary  condition  due  to  some  other  cause  than  his 
hahit  of  drinking  alcoholic  liquor.     There  was,  therefore, 
no  proof  to  sustain  the  averment  of  the  pleas  that  his  death 
was  caused  by  intoxication.    Dr.  Stealy  testified  for  appellant 
that  he  met  the  insured  frequently  at  medical  societies ;  that 
in  either  1904  or  .1905  when  the  medical  society  met  in  Chi- 
cago, the  insured  was  there  during  the  week  and  was  drunk 
constantly;  that  the  physicians  went  from  Chicago  to  New 
Orleans,  where  the  insured  had  delirium  tremens;  but  all 
this  was  after  the  issuance  of  the  certificate.     One  witness 
testified  for  appellant  that  he  thought  the  deceased  was  nev- 
er sober  in  1903,  but  his  testimony  was  incompetent  as  he 
held  a  certificate  as  a  member  of  the  society  and  was  there- 
fore interested  in  the  result  of  the  suit.     Cronin  v.  Royal 
League,  199  111.  228.    Another  witness  testified  for  appellant 
that  deceased  was  a  moderate  drinker  and  another  that  he 
never  saw  him  full.    On  the  other  hand,  appellee  had  num- 
erous witnesses  who  either  did  not  know  that  deceased  had 
any  habit  of  drink  or  had  never  known  of  his  being  drunk 
or  perceptibly  under  the  influence  of  liquor,  while  they  knew 
he  was  in  the  habit  of  drinking  whisky.     In  our  opinion, 
the  preponderance  of  the  evidence  did  not  support  the  aver- 
ments of  the  second  and  fifth  pleas  that  he  used  spirituous 
and  distilled  liquors  immoderately.    We  cannot  say  that  the 
jury  were  not  warranted  in  finding  that  he  was  only  a  moder- 
ate user  of  such  liquors  at  and  prior  to  the  time  of  the  issue 
of  this  certificate. 

A  witness  testified  that,  to  the  best  of  his  knowledge  Phil- 
lips' wife  was  alive.  He  did  not  state  where  she  lived,  or 
the  means  or  source  of  his  information.  Appellant  urges 
that  had  it  known  that  deceased  had  a  wife  living,  his  appli- 
cation would  have  been  rejected.  Even  though  deceased  had 
a  wife  living  when  he  made  his  application  for  the  certificate, 
there  was  no  plea  alleging  that  in  his  statement  that  he  was  a 
widower  was  false,  and  that  the  certificate  was  issued  in  re- 
liance thereon;  therefore  that  question  is  not  presented  by 
this  record  for  our  consideration,  as  a  defense. 


Second  Disteiot — Octobeb,  1910.  569 


Speer  v.  American  Stars  of  Equity,  157  111.  App.  564. 

The  second  instruction  given  for  appellee  told  the  jury  that 
forfeitures  are  not  favored  in  law  and  that  before  the  de- 
fendant could  defeat  the  right  of  recovery  on  the  ground  of 
forfeiture,  it  must  establish  the  forfeiture  by  clear  and  strict 
preponderance  of  the  evidence,  but  the  instruction  also  told 
the  jury  that  defendant  would  be  entitled  to  a  verdict  if  the 
defenses  pleaded  were  established  by  a  mere  preponderance 
of  the  evidence.  From  this  instruction  read  with  appellant's 
instructions  which  laid  down  no  stricter  rule,  the  jury  could 
not  have  failed  to  understand  that  a  preponderance  of  the 
evidence  was  sufficient  to  establish  the  issues  relied  on  as  a 
defense. 

As  the  deceased  was  but  fifty-two  years  old  at  the  time  of 
his  death,  according  to  tiie  rates  in  the  certificate,  his  benefici- 
ary was  entitled  to  but  $2,436.24,  but  there  was  no  instruc- 
tion given  on  that  subject,  and  the  verdict  was  for  $3,000 
with  interest  added.  After  the  verdict  the  court  made  some 
figures  and  required  appellee  to  remit  $726.78  from  that  sum. 
Of  this  appellant  complains,  on  the  ground  that  the  court 
took  the  question  of  liability  of  appellant  from  the  juiy. 
The  jury  determined  appellant's  liability,  but  through  no 
fault  of  theirs  returned  a  verdict  in  a  larger  sum  than  was 
due  under  the  terms  of  the  certificate,  which  sum  could  be 
accurately  determined.  The  court  had  the  right  to  make 
the  calculation  and  order  a  reduction  to  the  amount  which 
appellee  was  entitled  to  recover  under  the  terms  of  the  cer- 
tificate. It  is  not  claimed  that  the  amount  of  the  judgment, 
after  the  remittitur  was  entered,  was  greater  than  was  due 
by  the  terms  of  the  certificate,  and  therefore  we  are  not 
called  upon  to  make  a  computation  to  prove  the  'accuracy  of 
the  figures  made  by  the  trial  judge. 

It  is  urged  that  appellant  could  only  be  adjudged  to  pay 
one-fifth  of  the  amount  due  on  the  certificate  now  and  the 
other  four-fifths  in  the  succeeding  four  years  at  the  rate  of 
a  fifth  a  year.  The  fallacy  of  this  position  is,  that  appellant, 
after  the  demurrer  was  sustained  to  the  third  plea,  had  no 
plea  raising  that  question,  and  did  not  even  assign  error  on 
the  ruling  of  the  court  in  sustaining  the  demurrer  to  that 
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plea,  nor  raise  it  by  instruction  or  by  any  application  to  the 
court  to  rule  on  the  subject.  We  are  of  the  opinion  that  that 
question  is  not  raised  by  this  record. 

Finding  no  error  of  law  in  the  record,  the  judgment  of 
the  Circuit  Court  is  affirmed. 

Affirmed. 


Edward  Lawrence^   Appellee,  v.  Village  of  Channahon, 

Appellant. 

Gen.  No.  5332. 

1.  Neoligbnce— HD7i€t»  city  liable  for  disrepair  of  "bridge,  Kotwith- 
standing  a  bridge  may  bave  been  constructed  by  the  state  and  not  for- 
mally accepted  by  the  city,  if  it  has  been  permitted  by  the  city  to  be 
used  as  a  part  of  its  highway  system  and  if  the  city  graveled  the  ap- 
proaches thereto,  the  city  is  liable  for  injury  to  property  resulting 
from  its  state  of  disrepair. 

2.  Negligence — when  violation  of  statutes  does  not  preclude  right  to 
recover.  If  an  injury  to  property  has  been  sufifered  through  negligence 
of  a  city,  the  person  who  has  suffered  the  damages  is  not  barred  of  a 
recovery  because  of  the  violation  of  a  statute  by  him  where  such  vio- 
lation in  no  wise  contributed  to  the  injury  suffered. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Will  county;  the 
Hon.  DoBRANCE  DiBELL,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term^  1910.     Affirmed.     Opinion  filed  October  18,  1010. 

S.  J.  Drew,  for  appellant 

Louis  Laooeb  and  Geobge  N.  Blatt^  for  appellee. 

Mb.  Pbesidinq  Justice  Willis  delivered  the  opinion  of 
the  court. 

Channahon,  a  village  incorporated  under  the  general  law, 
is  situated  in  the  western  part  of  Will  county.  Its  main 
east  and  west  street  crosses  the  DuPage  river  and  the  Illinois 
and  Michigan  canal  hy  means  of  a  small  bridge  over  the 
east  branch  of  the  river,  a  double  span  bridge  over  the  main 
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stream  some  distance  westward,  and  a  single  span  bridge 
over  the  canal  which  is  fifty  or  sixty  feet  from  the  main 
stream.  They  were  built  by  the  state  before  the  village  was 
incorporated  and  are  wholly  within  the  corporate  limits  of 
the  village,  and  are  the  only  bridges  in  or  near  the  village 
that  cross  both  streams.  The  bridges  needing  repairs,  and 
a  dispute  arising  between  the  canal  commissioners  and  the 
village  officers,  as  to  whose  duty  it  was  to  repair  them,  an 
agreement  was  entered  into,  whereby  the  village  was  to 
make  the  necessary  repairs,  for  which  it  was  to  be  reimbursed 
by  the  canal  commissioners,  in  the  event  an  appropriation 
was  made  by  the  legislature  and  sustained  by  the  Supreme 
Court.  The  village  did  make  sundry  repairs.  Later,  the  canal 
commissioners  notified  the  village  that  they  would  not  be 
responsible  for  these  bridges,  and  offered  to  give  them  to 
the  village  upon  certain  conditions,  which  offer  the  village 
declined  to  accept  On  August  18,  1907,  while  Edward 
Lawrence  was  driving  in  an  automobile  over  these  bridges, 
the  east  span  of  the  double  bridge  gave  way,  and  he  and  the 
automobile  fell  into  the  river.  He  was  not  hurt,  but  the  au- 
tomobile and  its  contents  were  damaged.  He  brought  this 
suit  in  the  Circuit  Court  of  Will  county  to  recover  damages 
for  injuries  to  the  automobile  and  other  property,  for  money 
and  time  spent  in  recovering  and  reclaiming  his  property, 
for  the  deprivation  of  the  use  of  the  automobile,  and  for  re- 
pairs therefor.  The  declaration  contained  two  counts.  The 
first  charged  the  village  with  the  duty  to  keep  the  east  span 
of  the  double  bridge  in  a  reasonably  safe  condition,  or  to  close 
the  same  to  public  travel ;  that  it  negligently  permitted  said 
span  to  become,  and,  for  a  long  time  prior  to  the  accident, 
to  remain,  in  a  decayed  and  otherwise  unsafe  condition ;  that 
the  village  had  knowledge  of  its  dangerous  condition,  and 
neither  made  the  necessary  repairs  nor  closed  it  to  public 
travel,  and,  that,  while  Lawrence,  in  the  exercise  of  due 
care,  was  attempting  to  pass  over  the  east  span,  without  any 
knowledge  of  its  unsafe  condition,  it  suddenly  gave  way  and 
precipitated  him  and  his  automobile  and  its  contents  into 

the  river.     The  second  count  was  like  the  first  except  that 
Vol.  cLvn. — 38. 
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it  alleged  that  the  village  was  possessed  of,  or  in  control  of, 
a  certain  public  highway  leading  to  and  across  a  certain 
public  bridge  across  a  certain  stream,  all  within  the  cor- 
porate limits.  A  plea  of  not  guilty  was  interposed,  and  a 
trial  resulted  in  a  verdict  for  Lawrence  for  $835.  A  motion 
for  a  new  trial  was  made,  and  the  court  suggested  a  remit- 
titur of  $135  which  Lawrence  refused  to  make.  A  new 
trial  was  granted.  On  the  second  trial,  Lawrence  obtained 
a  verdict  of  $1142.40.  A  motion  for  a  new  trial  was  made, 
and,  on  the  suggestion  of  the  court,  a  remittitur  for  $390  was 
filed.  The  motion  for  a  new  trial  was  overruled,  judgment 
was  entered  for  $732.40  and  the  village  prosecutes  this 
appeal. 

The  evidence  is  conflicting  as  to  the  condition  of  the  span 
of  the  bridge  that  gave  way.  Many  witnesses  testified  that 
it  was  in  a  bad  state  of  repair,  and  had  been  for  a  number 
of  months.  Many  others  testified  that  it  was  in  good  con- 
dition. The  proof  was  also  conflicting  as  to  the  degree  of 
care  appellee  exercised  in  driving  the  automobile  upon  the 
bridge.  This  conflict  in  the  evidence  was  for  the  jury  to 
determine,  and,  as  we  cannot  say  that  their  verdict  is  mani- 
festly against  the  preponderance  of  the  evidence,  it  is  bind- 
ing upon  this  court. 

Appellant  does  not  question  the  amount  of  the  damages, 
but  contends,  that,  as  it  did  not  accept  the  bridges,  it  is  not 
liable,  and  Uiat,  as  the  bridges  are  owned  by  the  State,  if 
any  liability  exists,  it  is  for  the  canal  commissioners  to 
answer.  It  is  true  that  the  bridges  in  question  were  built  by 
the  State,  and  that  when  tendered  to  the  village,  they  were 
not  accepted;  that  the  village  was  not  bound  to  maintain 
them;  that  it  could  have  condemned  them  as  a  nuisance; 
that  it  might  have  vacated  the  street  leading  to  them  and 
might  have  closed  them  up,  but  it  did  nothing  to  prevent 
the  public  from  using  them.  They  are  all  within  the  cor- 
porate limits  of  the  village,  and  are  a  part  of  its  system  of 
highways,  and  in  general  use  by  the  public.  The  village 
authorities,  not  only  allowed  them  to  be  so  used,  but  repaired 
them,  graveled  the  approaches  to  them  and  the  roadway 


Second  Distbiot-^Octobeb,  1910.  663 

_  _ _  » 

Lawrence  v.  Channabon,  157  111.  App.  560. 

between  them,  and  replanked,  and  otherwise  repaired  the 
span  that  fell.  It  was  held  in  Village  of  Marseilles  v. 
Howland,  124  111.  547,  that  "An  incorporated  town  is  not 
bound  to  build  a  sidewalk  upon  a  public  street,  but  if  one  is 
constructed  by  an  individual,  and  is  used  by  the  public  with 
the  knowledge  of  the  town  authorities,  the  law  would  require 
them  to  remove  the  walk  or  assume  responsibility  for  its 
reasonably  safe  condition.  The  same  may  be  said  of  a 
bridge  constructed  within  the  limits  of  an  incorporated 
town.*'  The  act  under  which  the  village  was  incorporated, 
conferred  the  power  to  control  and  repair  its  highways  and 
streets,  and  a  municipal  corporation  cannot,  as  held  in 
Kreigh  v,  City  of  Chicago,  86  111.  407,  divest  itself  of  a 
power  imposed  upon  it  by  the  law.  The  law  imposed  upon 
the  village  the  duty  to  keep  its  streets  and  bridges  in  a  reas- 
onably safe  condition  for  travel,  and  that  duty  cannot  be 
shifted  to  another.  Village  of  Jefferson  v.  Chapman, 
127  HI.  438.  The  village  cannot  escape  liability  on 
the  ground  that  the  bridges  are  owned  by  the  State  and  that 
it  did  not  accept  them  when  tendered  to  it 

Complaint  is  made  of  the  refusal  of  the  court  to  give  the 
fourth,  fifth,  sixth,  eighth,  tenth  and  eleventh  instructions 
asked  by  appellant. 

The  fourth  would  have  told  the  jury  that  if  they  believed 
that  appellant  did  not  own  the  bridge,  and  had  not  accepted 
it  as  a  part  of  its  highway,  it  should  be  found  not  guilty. 
If  it  had  assumed  control  thereof,  it  was  liable,  and  the 
juiy  had  a  right  to  consider  that  phase  of  the  case.  Both  the 
fourth  and  fifth  disregard  the  question  of  appellant's  lia- 
bility for  the  failure  on  its  part  to  close  the  bridges  to  travel, 
and  for  inviting  the  public  to  use  them  by  improving  the 
highway  up  to  and  between  the  same,  and  for  not  posting 
notices  of  warning,  and  neither  was  in  harmony  with  the  rule 
laid  down  in  Village  of  Marseilles  v.  Howland,  supra.  They 
directed  a  verdict  and  should  have  accurately  stated  the  law. 

The  seventh  instruction  would  have  told  the  jury  that 
appellee  was  bound  to  use  in  the  day  time  certain  pre- 
cautions as  to  lighting  that  were  required  by  the  statute  only 
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at  night,  and  that  if  appellee  did  not  have  a  red  light  burn- 
ing on  the  rear  of  his  automobile  at  the  time  of  the  accident, 
he  could  not  recover.  The  neglect  of  an  owner  of  an  auto- 
mobile to  comply  with  the  statute  in  its  requirements  as  to 
automobiles,  may  subject  him  to  a  penalty,  and  he  may  be 
prima  facie  liable  for  any  injury  he  may  occasion,  if  he  is 
in  default  in  this  respect,  but  he  can,  like  any  other  citizen, 
recover,  if  he  is  injured  on  a  public  street  through  the  negli- 
gence of  another,  where  his  default  does  not  contribute  to 
the  injury.    Hemming  v.  Haven,  74  Atl.  Eep.  892. 

Instructions  six,  eight,  ten  and  eleven  were  mere  ab- 
stract propositions  of  law  and  had  no  application  to  the 
facts  in  the  case. 

Appellant  further  contends  that  counsel  for  appellee  made 
improper  remarks  to  the  jury  during  the  progress  of  the 
trial.  This  question  is  not  presented  for  our  consideration, 
as  no  objection  or  exception  to  such  remarks  appear  in  the 
record.  A  party  litigant  can  only  complain  where  he  has 
objected  and  obtained  a  ruling  of  the  court,  and  excepted  to 
it,  or  excepted  to  the  refusal  of  the  court  to  act.  McCann 
V.  People,  226  111.  562;  Peterson  v.  Pusey,  237  HI.  204; 
People  V.  Weil,  243  111.  208. 

No  reversible  error  of  law  appearing  in  the  record,  the 
judgment  of  the  lower  court  is  ajfirmed. 

Affirmed. 

Mb.  Justice  Dibell  took  no  part  in  the  decision  of  this 
case. 


Flora  D.  Kirby^  Appellant,  v.  Emery  A.  Kirby,  Appellee. 

Gen.  No.  5338. 

DnroBOE — tolien  desertion  estahlished.  If  a  man  lias  without  eanae 
absented  himself  from  his  wife  for  a  period  of  four  and  a  half  years, 
does  not  contribute  to  her  support  or  to  the  support  of  his  children,  and 
advises  his  wife  that  he  has  entered  into  adulterous  relations  with 
another  woman,  the  ground  of  desertion  is  established  notwithstanding 
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he  may  have  corresponded  with  his  wife  and  indical    I 
visit  her. 

DiYorce.    Appeal  from  the  Circuit  Court  of  Ejiox   ! 
Geobqe   W.   Thompson,   Judge,   presiding.     Heard     i 
April  term,  1910.    Reversed  and  remanded.    Opinio] 
1910. 

R  D.  BoBiNSONy  for  appellant 
!N'o  appearance  for  appellee. 

Mb.  Pbesiding  Justice  Willis  delivered  I 
the  court. 

On  July  19,  1904,  Flora  Welker  and  Ei  i 
were  married.  At  that  time,  she  was  living  v  i 
on  a  farm,  and  Kirby  was  working  by  the  mo] 
boring  farmer.  After  their  marriage  she  stil 
parents  and  Eirby  continued  to  work  on  I 
farm,  visiting  her  Sundays  and  spending  a  i 
occasionally  until  December,  1904,  when  he  '. 
He  never  returned.  On  September  7,  1909,  i 
for  divorce  against  him,  alleging  that  she  had  : 
of  the  county  and  State  for  more  than  two  y  i 
were  lawfully  married;  that  she  had  condu 
a  faithful  wife ; ,  that  he  deserted  her  with : 
cause,  and  still  persisted  in  such  desertioi 
male  child  was  bom  as  a  result  of  the  marrii 
prayed  for  a  dissolution  of  the  marriage,  i 
plainant  have  the  care  and  custody  of  the  : 
other  relief.  Service  was  had  on  Kirby  by  pi 
by  mailing  to  his  last  known  address  a  : 
commencement  of  the  suit,  as  required  by  sta 
defaulted  for  want  of  answer,  proofs  were  1: 
was  dismissed  for  want  of  equity,  and  comp 
cutes  this  appeal. 

The  proof  shows  that  when  appellee  left  111 
to  Iowa,  and  from  there  went  west.  He  e: 
navy  and  deserted  after  two  months'  service 
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heard  from,  he  was  living  in  Seattle  under  the  name  of 
"Dick  Slater."  Appellant  and  her  father  and  brother  testi- 
fied that  the  relations  between  the  two  were  pleasant;  that 
all  were  willing  that  he  should  live  with  her  at  the  home  of 
her  parents ;  that  while  he  once  rented  a  place  he  did  not 
furnish  it ;  that  he  had  no  reasonable  cause  for  deserting  his 
wife,  and  that  he  had  not  been  back  since  he  went  away. 
The  proof  was  conclusive  that  appellee  did  .not  at  any  time 
after  their  marriage  furnish  appellant  with  any  money, 
provide  her  with  a  home  or  pay  her  board  or  clothe  her; 
that  he  had  not  contributed  anything  to  the  support  of  the 
child;  that  her  father  had  supported  her  ever  since  the 
marriage,  and  the  child  since  its  birth.  Appellant  testi- 
fied that  appellee  wrote  her  about  two  dozen  letters  during 
his  absence,  and  that  sometimes  the  correspondence  was 
friendly  and  somtimes  not  Two  letters  written  by  ap- 
pellee to  appellant,  one  signed  "Dick  Slater"  the  other 
unsigned,  were  produced.  One  was  dated  June  1,  1909,  and 
one  June  20,  1909.  The  letter  of  June  1,  contained  the 
following:  "If  I  have  good  luck  you  and  baby  and  I  will 
take  Xmas  dinner  at  my  mother's,  that  is  a  good  long  way 
ahead  to  plan  but  I  am  going  to  plan  anyway.  I  guess  you 
will  go,  won't  you?  I  guess  you  will  have  to  address  all 
letters  by  the  name  I  am  going  by  now."  This  letter  was 
unsigned.    The  letter  of  June  20  was  as  follows : 

"Seattle,  Wash. 

June  20,  '09. 
Dear  Wife  and  Baby: 

Inclose  you  will  find  a  letter  that  you  sent  to  me.  Now 
you  can  do  as  you  like ;  if  you  want  someone  else  why  you  go 
to  it,  for  I  do  not  care  one  way  or  the  other,  I  have  some  one 
to  sleep  with  every  night  so  why  should  I  care ;  so  do  as  you 
like ;  this  world  is  wide  and  when  I  cannot  live  in  the  good 
old  U.  S.  why  I  will  get  out.  I  do  not  like  Seattle  very 
well  but  I  think  I  will  stay  here  a  while  as  far  as  I  know  now. 
I  have  not  been  to  the  fair  yet,  I  do  not  know  whether  I  will 
go  or  not.  I  know  your  folks  do  not  like  me  and  I  don't 
care.  I  do  not  know  anything  more  to  write,  I  have  writ- 
ten so  many  to  other  girls  I  am  tired  and  I  have  two  or 
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three  more  to  write  bo  will  close  and  writi 
it,  and  if  not  all  right 

Youra  ii 

Dick  i 

411 
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bar  the  right  to  a  divorce  which  had  already  accrued  to  her, 
under  the  statute ;  but  the  later  letter  of  June  20, 1909,  makes 
it  obvious  that  the  former  letter  was  not  written  in  sincerity. 
In  our  opinion  the  evidence  in  this  case  shows  that  appellee 
never  performed  his  marriage  obligations,  and  that  he  is 
guilty  of  wilful  desertion,  entitling  appellant  to  be  released 
from  him. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  below  to  grant  appel- 
lant a  decree  of  divorce  and  award  her  the  custody  of  the 
minor  child. 

Reversed  and  remanded  with  directions. 

Me.  Justice  Thompson  took  no  part 


Southern  Collegiate  Institute  of  Albion,  Illinois,  Appel- 
lee, V.  The  Estate  of  Cyrus  M.  Avery,  Appellant. 

Gen.  No.  5339. 

1.  EviDENGB — hurden  to  Mhoto  disqualifying  interest  of  voitneee.  The 
presumption  is  that  one  offered  as  a  witness  is  competent  to  testify, 
and  the  burden  is  therefore  upon  one  who  objects  to  state  and  prove  the 
grounds  of  his  objection. 

2.  EviDKNCE — what  interest  disqualifies  witness;  vohat  not.  To  render 
witnesses  incompetent  where  the  adverse  party  sues  or  defends  in  a 
representatiye  capacity,  their  interest  must  appear  to  be  present,  cer- 
tain and  vested,  and  not  an  interest  uncertain,  remote  or  contingent. 

3.  EviDENOfr— Aoi/?  disqualifying  interest  te  he  ascertained.  In  order 
to  determine  whether  or  not  a  witness  offered  in  a  cause  possesses  a 
disqualifying  interest,  the  court  should  permit  his  examination  upon 
a  voir  dire. 

4.  Evidence — who  not  disqualified  }>y  virtue  of  interest.  A  paid 
officer  or  agent  of  a  corporation  is  not  for  that  reason  necessarily  in- 
competent where  the  adverse  party  sues  or  defends  in  a  representative 
capacity. 

Contested  claim  in  court  of  probate.  Appeal  from  the  Circuit  Court 
of  Knox  county;  the  Hon.  Habrt  M.  Waqgoneb,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1910.  Affirmed.  Opinion  filed 
October  18,  1910. 
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WlLTIAMB,  LaWEEHCE,  WeLCH  &  GbEEIT, 

I^LBTCHEB  Cabnet  and  James  W.  Caen: 

Hb.  PBESiDiNa  Justice  Willis  deliverec 
the  court. 

The  Southern  Collegiate  Inatitute  of  ^ 
was  incorporated  in  1891.  It  is  a  non-eectari 
itB  only  object  being  educational.  It  is  si 
by  donations,  and  its  management  is  vestet 
tniateee.  Frank  B.  Mines  was  its  presid 
Strawn  was  its  treasurer  and  a  stockholder 
which  its  funds  were  deposited.     Hines  ai 
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stitute,  or  Hines  individually,  $5,000  of  the  stock  of  the  new 
company.  Strawn  testified  that  he  was  present  at  a  conversa- 
tion in  which  Avery  said  to  Eines,  "If  you  will  bring  Inger- 
soU  and  I  together,  and  M^e  can  induce  him  to  remove  his  plant 
from  Sandoval  to  Galesburg,  and  he  will  permit  me  to  organ- 
ize it,  I  will  give  you  or  the  college  «$5,000  of  the  stock." 
Hines  did  bring  Ingersoll  and  Avery  together  and  IngersoU's 
plant  was  removed  to  Galesburg  and  a  new  corporation  was  or- 
ganized by  Avery.  The  court  admitted  the  testimony  of  Hinea 
and  Strawn  over  appellant's  objections,  and  refused  to  admit 
the  will  of  Avery  in  evidence,  and  also  refused  to  admit 
proof  of  what  one-twentieth  of  Avery's  estate  would  amount 
to.  At  the  close  of  Hines'  testimony,  and  also  at  the  close 
of  Strawn's  testimony,  appellant  moved  the  exclusion  of 
such  testimony  on  the  ground  that  said  witnesses  were  inter- 
ested in  the  result  of  the  suit.  These  motions  were  denied. 
Appellant  sought  to  show  that  the  salary  of  Hines  was  de- 
pendent in  part  upon  the  money  to  be  collected  from  Avery's 
estate,  but  was  not  permitted  to  do  so.  At  the  close  of  all 
the  evidence,  appellant  renewed  its  motion  to  strike  from 
the  record  the  evidence  of  Hines  and  Strawn,  and  asked  for  a 
directed  verdict  in  favor  of  appellant,  both  of  which  motions 
were  denied. 

We  do  not  understand  the  ground  of  appellant's  con- 
tentions to  be  that  Hines  and  Strawn  were  incompetent  as 
witnesses  because  they  were  ofiicers  of  the  Institute,  but 
that  Hines'  salary  might  be  dependent  in  part  upon  the 
money  that  might  be  collected  from  Avery's  estate,  and 
because  they  might  possibly  be  called  upon  to  pay  the  note 
upon  which  they  were  sureties.  The  presumption  is,  that 
one  offered  as  a  witness  is  competent  to  testify,  and  the 
burden  is,  therefore,  upon  one  who  objects  to  state  and  prove 
the  grounds  of  his  objection.  Campbell  v.  Campbell,  130 
111.  466;  Boyd  v.  McConnell,  209  111.  396.  The  true  test  of 
the  interest  of  a  witness  is,  that  he  will  either  gain  or  lose  by 
the  direct  legal  operation  and  effect  of  the  judgment,  or  that 
the  record  will  be  legal  evidence  for  or  against  him  in  some 
other  action.    To  render  Hines  and  Strawn  incompetent  as 
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witnesses  against  appellant,  it  must  appeal 
present,  certain  and  vested  interest  in  t 
suit,  and  not  an  interest  tmcertaia,  remote 
Greenleaf  on  Evidence,  sees.  390,  408  a: 
Mutual  Insurance  Company  v.  Manufaetui 
236 :  Curtenius  v.  Wbeeler,  5  Gilm.  462 ; 
City  Eailway  Co.,  211  111.  279.  Strawn  1 
tereat  in  the  result  of  the  auit,  unless  the  b 
his  being  called  upon  to  pay  a  note  could  be 
rect  interest  within  the  meaning  of  the  statut 
not  shown  there  was  the  slightest  probabilit 
V.  Wheeler,  supra,  it  was  held  that  a  surety 
competent  witness  in  a  suit  on  a  note  gi 
security  for  the  same  debt,  for  the  reasoi 
only  a  possibility,  not  a  certainty,  that  the 
required  to  pay  the  debt.  The  status  o 
different  from  that  of  Strawn,  except  thi 
salary  for  his  services. 

The  court  refused  to  permit  varioua  ques 
by  which  it  was  sought  to  show  that  appelle 
sufficient  funds  to  pay  Hines'  salary,  wit! 
of  this  claim,  and  that  the  money  from  thii 
necessary  to  pay  the  note  upon  which  Hines 
sureties,  and  this  evidence  was  not  admitted, 
vestigate  these  questions,  it  would  have  beei 
into  a  complete  investigation  of  the  value  of 
which  appellee  owned,  and  all  its  resources 
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salary,  or  that  Ilines  and  Strawn  might  have  to  pay  the  note, 
we  are  of  the  opinion,  that  the  interest  would  have  been  so 
remote  and  uncertain  as  not  to  have  disqualified  them  as 
witnesses.  It  is  urged  that  the  court  erred  in  not  permittinii; 
the  examination  of  Hines  and  Strawn  as  to  their  competency 
before  they  testified  in  chief.  The  court  should  have  per- 
mitted the  preliminary  examination,  but,  as  their  cross  ex- 
amination discloses  their  interest,  if  any,  to  be  contingent 
and  remote,  no  harm  resulted  to  appellant  from  the  irre|2:u- 
larity  of  the  examination. 

Appellant  argues  that  Hines  might  have  filed  a  claim 
against  the  estate  on  his  personal  account,  and  that  his 
failure  to  do  so  amounted  to  a  release  of  his  interest  for  the 
purpose  of  testifying  within  the  meaning  of  section  7  of  the 
Evidence  Act.  The  last  interview  that  Hines  had  with 
Avery  was  in  May,  1905,  and  he  testified,  that,  at  that  time, 
he  told  Avery  that  he  had  come  to  Galesburg  to  find  out 
whether  he  (Avery)  was  going  to  turn  that  stock  over  to  the 
college  at  Albion,  and  that  Avery  told  him  he  intended  to  do 
so.  The  stock  of  the  new  company  was  not  issued  until  after 
Avery's  death.  Hines  never  made  any  claim  for  the  stock 
in  his  own  behalf,  either  to  Avery  or  against  the  estate.  The 
statutory  provision  referred  to  is  against  a  release  made  for 
the  purpose  of  making  competent  a  witness  otherwise  in- 
competent. Hines  never  was  incompetent  in  a  suit  in  behalf 
of  the  Institute,  and  certainly  a  disclaimer  of  any  personal 
claim  against  the  estate  would  not  have  the  effect  to  make  him 
incompetent.    Campbell  v.  Campbell,  supra. 

Appellant  argues  that  there  is  no  reason  for  assuming 
that  Avery  intended  to  do  more  than  he  had  done  in  his 
will,  or  that  he  felt  he  was  obligated  in  any  way  to  the  Insti- 
tute beyond  the  provision  therein  contained.  His  will, 
which  was  offered  in  evidence  in  support  of  this  theory,  was 
not  admitted.  The  portion  of  the  will  abstracted  does  not 
show  what  the  bequest  to  appellee  would  amount  to,  neither 
does  it  make  any  reference  to  the  gift  of  stock,  which  it  is 
claimed  was  promised  to  appellee.  It,  therefore,  had  no 
bearing  on  the  issue  in  this  case  and  was  properly  rejected. 
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If^  as  appellant  argues,  it  is  dangerous  t 
agents  and  officers  of  a  corporation  of  this  kii 
oral  contract  made  by  a  deceased  person  with 
or  officer,  as  it  might  subject  estates  to  pay  u 
without  any  possibility  of  a  successful  defense 
is  for  the  consideration  of  the  legislature  and 

Finding  no  reversible  error  of  law  in  the  re 
ment  is  affirmed. 


Harvey  W.  Seybert,  Appellee,  v.  Sterling,  Di 
em  Electric  Railroad  Company,  App 

Gen.  No.  5347. 

1.  OoNTBiBXTTOBT  NEQLiGENCE — cTosnng  railway  ira 
to  cross  the  track  of  a  street  railway  ahead  of  a  n 
necessarily  to  be  imputed  as  contributory  negligence, 
not  be  prudent,  depending  upon  the  proximity  of  the  < 
with  which  it  is  moving.  Whether  in  the  particular  in 
care  is  exercised  in  going  upon  the  track,  is  usually  a 
jury  under  proper  instructions. 

2.  iNBTBUcnoiTB — when  erroneous  upon  question  of 
reverse.     Even  though  an  instruction  upon  the  quet 
may  have  been  improper,  it  will  not  reverse  if  the  es 
would  have  sustained  a  larger  verdict  than  the  one  acti 

3.  IiTSTBUcnoNB — what  as  to  duty  of  drivers  of  i> 
right  of  way  of  street  car  company  inapplioahle.  Helo 
ing  instruction  is  inapplicable  except  to  accidents  oc 
intersections: 

"The  court  instructs  the  jury  that  by  reason  of  i 
the  public  as  a  carrier  of  passengers  and  because  of  t1 
cars  to  turn  out,  a  street  railway  is  invested  with  the 
other  vehicles  over  that  portion  of  the  street  occupi 
and  it  is  the  duty  of  the  drivers  of  such  vehicles  to  u 
struct  or  delay  such  cars,  and  if  the  jury  believe  fi 
that  the  plaintiff  while  neglecting  such  duty  and  faili 
ordinary  care  for  his  own  safety,  was  injured,  that  i 
in  this  case." 

4.  iNSTBUonoNS — when   refusal  of  correct  wiU  n 
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refusal  of  a  correct  instruction  will  not  reverse  if  its  contents  is  sub- 
stantially contained  in  another  Instruction  given. 

ActioB  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Lee  county;  the  Hon.  OscAX  K  Heabd,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1910.  Affirmed.  Opinion  filed  October 
18,  1910. 

Henby  S.  Dizok  and  Geoboe  C.  Dizon^  for  appellant 
John  E.  Ebwin^  for  appellee. 

Mb.  Pbesidino  Justice  Willis  delivered  the  opinion  of 
the  court. 

The  tracks  of  the  Sterling,  Dixon  and  Eastern  Electric 
Railway  Company  extend  along  the  center  of  Fellows 
street  in  the  city  of  Dixon.  Fellows  street  runs  east  and 
west,  and  intersects  Jefferson  avenue  at  right  angles.  On 
July  13,  1909,  Harvey  W.  Seyhert  drove  a  closed  carriage 
east  on  this  street  along  the  south  side  of  the  track  on  his 
way  to  get  some  passengers.  Before  reaching  the  west  line  of 
Jefferson  avenue  he  stopped  and  inquired  where  the  people 
lived  for  whom  he  was  looking,  and  was  told  that  he  had 
passed  the  house  by  two  blocks,  whereupon,  he  drove  further 
east  to  a  point  near  the  center  of  the  intersection  of  the 
streets,  and  then  turned  his  horses  northward  to  cross  the 
track.  While  on  the  track,  the  carriage  was  struck  by  a 
street  car  running  east  and  was  turned  over,  and  Seybert  was 
thrown  to  the  ground  and  injured.  He  brought  this  suit 
in  case  against  the  company  to  recover  damages  for  the  in- 
juries so  sustained.  The  declaration  charges  negligence  in 
the  management  and  control  of  the  car  by  the  servants  of  the 
company,  and  averred  that  the  injury  resulted  therefrom, 
while  plaintiff  was  in  the  exercise  of  due  care  for  his  own 
safety.  A  plea  of  not  guilty  was  interposed,  and  a  trial  re- 
sulted in  a  verdict  of  $400  for  Seybert.  A  motion  for  a  new 
trial  was  denied,  judgment  was  entered  on  the  verdict,  and 
the  company  prosecutes  this  appeal. 

The  grounds  relied  upon  for  a  reversal  of  the  judgment 
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are,  that  the  court  erred  in  refusing  to  d 
not  guilty ;  and  in  giving  for  appellee  an 
measure  of  damages ;  and  in  refusing  the  se< 
and  fifth  instructions  asked  by  appellant. 

Appellee  testified  that,  before  turning,  1: 
saw  no  car  coming;  that  he  looked  west 
the  car  about  two  hundred  feet  away,  a] 
rate  of  ten  or  twelve  miles  an  hour;  thj 
horses  to  walk,  and,  after  turning  on  the 
car  about  thirty  feet  away,  approaching  j 
rate  of  speed  as  when  he  first  saw  it;  tl 
horses,  causing  them  to  jump  suddenly 
fore  the  carriage  had  cleared  the  track,  t 
left  hind  wheel,  turning  the  carriage  o\ 
him  to  the  ground;  that  his  horses  went  : 
feet  from  the  time  he  turned  upon  the  ti 
struck  the  carriage;  that  he  was  going  ab 
hour  at  the  time ;  that  his  collar  bone  was 

s 

was  cut  and  his  body  badly  bruised;  that 
from  the  effects  of  his  injuries,  and  had  1 
heavy  work  since.  The  motorman  testified 
appellee  about  two  blocks  ahead ;  that  app 
the  track  about  eighty  feet  ahead  of  the 
was  running  ten  or  twelve  miles  an  hour; 
applied  the  reverse  brake  and  it  refused 
then  applied  the  hand  brake;  that  his  car 
the  street  after  the  accident  and  that  such  a  < 
twelve  miles  an  hour  could  be  stopped  wi 
feet.  Another  witness  testified  that  the  ca: 
feet  distant  when  appellee  turned  upon  th 
car  passed  the  intersection  at  its  usual  rate 
hundred  feet  beyond  the  crossing.  Anotl 
with  a  reverse  brake,  a  car  of  this  type 
twelve  miles  an  hour  could  be  stopped  ^ 
Another  witness  testified  that  the  front  en 
the  horses  were  about  forty  or  fifty  feet 
horses  turned  upon  the  track;  and  anothei 
between  seventy  and  eighty  feet  apart. 
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The  force  with  which  the  carriage  was  struck,  and  the 
distance  the  car  ran  after  the  collision,  in  spite  of  the  efforts 
of  the  motorman  to  stop  it,  tended  to  show  that  the  car 
approached  the  carriage  at  a  rate  of  speed  that  indicated 
negligence  in  its  management.  A  closer  question  is  whether 
appellee  exercised  due  care  in  going  upon  the  track  when 
he  saw  the  car  approaching.  Attempting  to  cross  the  track 
of  a  street  railway  ahead  of  a  moving  car  is  not  necessarily  to 
be  imputed  as  contributory  negligence.  It  may  or  may 
not  be  prudent,  depending  upon  proximity  of  the  car  and  the 
speed  with  which  it  is  moving.  Whether,  in  the  particular 
instance,  reasonable  care  is  exercised  in  going  upon  the  track, 
is  usually  a  question  for  the  jury  under  proper  instructions. 
2  Thompson  on  Negligence,  1450.  Appellee  was  bound  to 
exercise  reasonable  judgment  in  view  of  all  the  circumstances, 
and  the  court  in  passing  on  the  motion  to  direct  a  verdict, 
was  required  to  consider  all  the  evidence,  including  the 
distance  of  the  car  from  the  carriage,  the  rate  of  speed, 
the  fact  that  the  accident  occurred  at  a  street  intersection 
where  the  rights  of  the  parties  were  reciprocal,  and  all  the 
circumstances.  We  cannot  say,  that,  so  considered,  the 
evidence  necessarily  led  to  but  one  conclusion ;  but  we  think 
the  question,  whether  under  all  the  circumstances  appellee 
had  reasonable  grounds  for  believing  that  he  had  time  to 
get  across  the  track  before  the  car  would  reach  him,  was 
proper  to  be  submitted  to  the  jury. 

The  instruction  given  for  appellee  on  the  measure  of 
damages  contained  the  statement,  that,  in  estimating  ap- 
pellee's damages,  the  jury  might  take  into  consideration, 
his  health  and  physical  condition  prior  to  the  injury  and 
his  health  and  physical  condition  since.  Appellant  argues 
that  the  instruction  was  harmful  because  there  was  no  evi- 
dence of  the  state  of  appellee's  health  prior  to  the  injury;  or 
that  the  injury  would  have  any  effect  upon  his  earning 
capacity.  The  evidence  shows  that  appellee  was  a  strong, 
healthy  man,  forty-two  years  old  when  injured,  and  that, 
at  the  time  of  the  trial,  seven  months  later,  he  was  unable 
to  perform  hard  manual  labor.    The  physician  who  attended 
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him  testified  that  there  was  an  injury  there,  b  1 
it  was  going  to  last  he  was  unable  to  say.  W 
opinion  that  this  evidence  was  sufficient  to  wa:  : 
the  instruction;  but  if  this  were  dobutful,  w 
proof  as  to  the  injuries  appellee  sustained,  whe  I 
nent  or  not,  would  warrant  a  larger  verdict  tl  ! 
returned. 

The  principle  announced  in  appellant's  sec<  i 
instructions  was  stated  in  instruction  ninetee  i 
appellant's  request;  that  stated  in  its  third  refu 
tion  was  set  forth  in  given  instructions  fourteen  i 
one;  and  the  substance  of  its  refused  instruct  • 
embodied  in  the  eighteenth  instruction  given  at  its 

Appellant's  fifth  refused  instruction  was  as  f  > 
"The  court  instructs  the  jury  that  by  reason 
venience  to  the  public  as  a  carrier  of  passengers    . 
of  the  inability  of  its  cars  to  turn  out,  a  street 
invested  with  the  right  of  way  over  other  vehicL  i 
portion  of  the  street  occupied  by  its  tracks,  an : 
duty  of  the  drivers  of  such  vehicles  to  use  care 
struct  or  delay  such  cars,  and  if  the  jury  belie\i 
evidence,  that  the  plaintiff  while  neglecting  sucli 
failing  thereby  to  use  ordinary  care  for  his  c 
was  injured,  that  he  cannot  recover  in  this  case." 

This  instruction  is  almost  identical  with  one 
by  the  court  in  North  Chicago  Electric  Railway  (! 
Peuser,  190  111.  67.  In  that  case  the  court  stat: 
law  as  laid  down  in  the  instruction  was  applica; 
dents  between  street  intersections  only.  Neithi; 
car  nor  the  public  has  the  right  to  a  street  int€ 
the  exclusion  of  the  other  from  it.  The  rights  are 
and  each  must  respect  those  of  the  other.  Chicaj 
Kailway  Co.  v.  Carroll,  91  111.  App.  356.  As  tl: 
and  injury  to  appellee  occurred  at  a  street  inten 
are  of  the  opinion  that  the  principle  of  law  sta 
instruction  was  not  applicable  to  the  evidence. 

The  court  gave  for  appellant  twenty-one  instru 

presented  the  case  to  jury  from  every  point  of 
Vql,  cLvn, — 37, 
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many  of  which  were  exceedingly  favorable  to  appellant.  As 
it  is  not  error  to  refuse  to.  restate  a  principle  of  law  in  a 
series  of  instructions  and  it  is  error  to  give  an  instruction  not 
applicable  to  the  evidence,  the  court  did  not  err  in  the  refusal 
of  appellant's  second,  third,  fourth,  and  fifth  instructions 
and  in  giving  appellee's  instruction  on  the  measure  of  dam- 
ages. 

Finding  no  reversible  error  in  the  record,  the  judgment  of 
the  lower  court  is  affirmed. 

Affirmed. 


Elbert  C.  Wicks,  Appellee,  v.  Cyrus  D.  Wheeler,  Appellant. 

Gen.  No.  5350. 

1.  EviDENCS— loAen  telephone  contersaiione  not  incompetent.  Tele- 
phone conversations  are  not  necessarily  incompetent  because  of  the 
failure  of  the  party  testifying  thereto  to  state  that  he  recognized  the 
voice  of  the  person  with  whom  he  was  talking. 

2.  iNSTBUcnoNS — when  erroneous  icill  not  reverse.  Even  though  an 
instruction  may  be  subject  to  criticism,  it  will  not  reverse  unless  harm 
appears  to  have  resulted  from  its  giving. 

3.  iNBTBUcnoNS — when  upon  interest  of  one  party  erroneous.  Where 
both  of  the  parties  to  an  action  are  natural  persons  an  instruction 
should  not  be  given  which  is  directed  to  the  testimony  of  only  one  of 
them.  Held,  however,  in  this  case,  in  view  of  the  clear  preponderance 
of  the  evidence  in  favor  of  the  prevailing  party,  that  the  error  in  giving 
such  instruction  would  not  reverse. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edoab  Eldbedoe,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1910.    Affirmed.    Opinion  filed  October  18,  1910. 


MoDouoALL  &  Chafmak,  for  appellant. 
BuTTEBS  &  Abmstbono^  for  appellee. 
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Mb.  Presiding  Justice  Willis  delivered  ti 
the  court. 

Cynifl  D.  Wheeler  operated  a  grain  elevator     i 
into  a  contract  with  George  Sampson,  a  tenai 
owned  by  Elbert  C.  Wicks,  to  purchase  2,00 
com  at  fifty-one  cents  per  bushel.     Sampson  d    i 
bushels  to  Wheeler  and  sold  the  balance  to  some    i 
the  money  and  left  the  country.     Wicks  brou. 
in  assumpsit  against  Wheeler  to  collect.  $330  of 
owed  by  Sampson,  and  obtained  a  judgment  for 
which,  on  appeal  to  this  court,  was  reversed,  a    I 
remanded.    Wicks  v.  Wheeler,  139  111.  App.  41* 
inal  declaration  contained  only  the  common  c    i 
sumpsit.    After  the  cause  was  reinstated  in  the  C    i 
Wicks,  by  leave  of  court,  filed  three  additional  c 
first  count  alleged  that  on  December  15, 1901,  W:   I 
certain  farm  then  in  possession  of  Sampson,  by  i 
lease  for  the  year  ending  March  1,  1902,  at  a  ren  : 
and  that  Wheeler  was  engaged  in  buying  grain  a 
that  Sampson  raised  2,000  bushels  of  grain  oi 
premises;  that  the  rent  was  wholly  unpaid,  and 
son  sold  said  grain  to  Wheeler  for  fifty-one  cents 
that  it  was  agreed  between  Wicks  and  Wheeler    I 
sideration  that  Wicks  would  not  claim  the  grai 
would  pay  said  rent.     A  demurrer  was  sustai 
second  additional  count.    The  third  count  was  s  i 
like  the  first  except  that  it  alleged  that  if  Wicks  ; 
go  his  lien  for  the  unpaid  rent,  Wheeler  promise  i 
pay  him  the  unpaid  rent,  and  that  in  considers  I 
promise  of  Wheeler,  Wicks  did  not  waive  his  lie 
thereupon  Wheeler  purchased  the  grain,  and  ther 
liable  to  pay  Wicks  said  rent.     A  plea  of  the  g( 
and  a  plea  of  the  five  years'  statute  of  limiU 
filed  to  the  first  additional  count,  but  the  third 
count  was  not  replied  to.     A  trial  resulted  in  a 
Wicks  for  $330.    A  motion  for  a  new  trial  was  i 
Wheeler  prosecutes  this  appeal. 

We  held  on  the  former  appeal  that  appellee 
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recover  the  rent  of  appellant  in  assumpsit  unless  there  was 
a  contract  expressed  or  implied  that  appellant  would  hold 
out  the  rent  from  the  price  of  the  com,  and  the  judgment  was 
reversed  mainly  because  of  certain  irregularities  in  the  trial 
which  we  there  said  might  have  improperly  influenced  the 
jury  in  weighing  the  conflict  in  evidence. 

Appellee  testified  that  a  month  or  a  month  and  a  half 
before  the  com  in  question  was  delivered,  he  had  a  talk 
over  the  telephone  with  appellant,  in  which  he  said  to  ap- 
pellant that  Sampson  had  told  him  that  he  had  sold  his  com 
to  appellant ;  that  he,  appellee,  owned  the  land  on  which  the 
corn  was  raised,  and  that  rent  amounting  to  $330  was  unpaid, 
and  that  appellant  replied  that  he  bought  2,000  bushels  and 
had  paid  $100,  and  that  there  would  be  plenty  of  money  to 
pay  it,  and  he  would  keep  it  out.  He  also  testified  that  some 
time  in  January  he  called  up  appellant,  and  appellant  said 
to  him  that  he  had  only  received  800  bushels  of  com  at  fifty- 
one  cents  and  that  there  was  only  $230  left  for  him,  and 
appellee  replied  that  he,  appellee,  had  told  him,  appellant, 
to  hold  $330  for  him,  and  that  he  would  hold  appellant  for  it. 
On  cross-examination  appellee  said  he  had  seen  appellant 
once,  but  had  never  talked  with  him,  and  that  he  could  not 
recognize  his  voice,  but  that  he  called  for  him  over  the 
telephone  and  asked  who  it  was,  and  was  told:  "It  is  Mr. 
Wheeler."  These  conversations  over  the  telephone  were  v 
mitted  without  objection,  but  after  appellee  testified  that  he 
could  not  recognize  appellant's  voice,  counsel  for  appellant 
moved  the  court  to  exclude  these  conversations,  on  the  ground 
that  it  was  not  certain  that  appellant  was  the  person  appellee 
talked  with.  This  motion  the  court  denied.  In  the  case  of 
Godair  v.  Ham  Nat  Bank,  225  111.  572,  the  Supreme  Court 
in  passing  on  substantially  the  same  question,  quoted  with 
approval  from  Wolfe  v.  Missouri  Pacific  Railway  Co.,  97  Mo. 
473  (3  L.R.A.  539),  the  following:  "When  a  person  places 
himself  in  connection  with  the  telephone  system  through  an 
instrument  in  his  office,  he  thereby  invites  commimication,  in 
relation  to  his  business,  through  that  channel.  Conversa- 
tions so  held  are  as  admissible  in  evidence  as  personal  inter- 
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views  by  a  customer  with  an  unknown  c   i 
an  ordinary  shop  would  be  in  relation  to  1 
carried  on.     The  fact  that  the  voice  at  t   i 
not  identified  does  not  render  the  conversat 
We  are  of  opinion  that  the  court  did  not  e  : 
pellant's  motion  to  exclude  the  telephone  cc 
ers  Grain  Co.  v.  Tanton,  136  111.  App. 
denied  the  conversations  over  the  telephone 
does  not  rest  alone  on  the  testimony  of  app 
tract  was  made  by  conversations  over  the  t(  i 
is  other  evidence  which,  in  our  opinion,  cc 
lee's  testimony.    McCormick,  an  attorney  t^  i 
collection  of  the  claim,  testified  that  appella]  I 
bound  to  pay  the  claim  because  his  informat  : 
over  the  telephone.     Moreover,  appellant  a 
given  by  Sampson  to  Worsley  &  Son  by  wi 
following,  ^'Will  pay  when  George  Sampsoi 
the  value  of  five  hundred  and  sixty  dollars." 
son  $100  when  he  contracted  for  the  com  ar 
$40,  and  the  order  he  accepted  with  a  qual 
$94.70  and  the  rent  of  $330  would  make   I 
these  facts,  to  us  the  reasonable  inference  se 
knew  that  he  was  bound  to  pay  the  $330  ren  , 
dence  in  this  record  we  think  the  jury  were  | 
ing  the  appellant  promised  appellee  if  he  ^ 
lien  on  the  com  for  the  rent,  appellant  woi  i 
out  of  the  price  of  the  com. 

It  is  also  urged  that  it  was  error  to  admit  i 
by  Sampson  on  appellant  payable  to  Wore  I 
to  allow  counsel  to  cross-examine  appellant  t 
it  was  error  also  not  to  permit  appellant  to  8 1 
paid  the  same.  Appellant  did  not  offer  in  evi 
or  the  receipt  showing  that  he  had  paid  the 
they  were  in  his  possession  and  "were  the  best  i 
ment,  but  sought  to  introduce  secondary  ev 
lant  later  produced  the  order  on  a  rule  of  coi; 
introduced  it  in  connection  with  appellant's! 
tion,  and  it  is  apparent  that  any  error  there 
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made  in  denying  appellant's  offer  of  its  contents  was  thereby 
cured. 

Appellant  complains  of  the  first,  second,  third,  fourth, 
fifth,  sixth,  seventh,  and  tenth  instructions  given  for  appellee. 
From  an  examination  of  these  instructions  we  do  not  deem 
it  necessary  to  refer  to  other  than  the  fourth  and  tenth, 
further  than  to  say  that  there  was  no  error  in  giving  them. 
The  fourth  was  perhaps  awkwardly  worded.  It  first  defined 
a  landlord's  lien  under  the  statute,  and  explained  how,  under 
certain  conditions,  the  landlord  might  recover  the  rent  from 
one  purchasing  the  crops  grown  upon  the  land  rented,  if 
the  tenant  failed  to  pay  the  same,  unless  the  lien  had  been 
waived  by  the  landlord.  Thus  far  the  instruction  was  merely 
introductory  to  the  latter  part,  which  informed  the  jury  that 
where  the  landlord  had  such  a  lien  and  had  waived  it  by 
agreement  with  the  purchaser  of  the  crop,  his  waiver  was  a 
good  consideration  to  support  the  agreement  of  the  purchaser 
to  pay  the  landlord  the  unpaid  rent  The  introductory  part 
of  the  instruction  might  well  have  been  omitted,  but  the 
instruction  did  appellant  no  harm,  and,  in  our  opinion,  cor- 
rectly stated  the  law  applicable  to  the  evidence  disclosed  by 
the  record. 

The  tenth  instruction  given  at  the  request  of  appellee  was 
as  follows: 

"The  jury  are  instructed  that,  while  the  law  permits  the 
defendant  in  the  case  to  testify  in  his  own  behalf,  neverthe- 
less the  jury  have  the  right  in  weighing  his  evidence  to  de- 
termine how  much  credence  is  to  be  given  to  it,  and  to  take 
into  consideration  that  he  is  the  defendant  and  interested  in 
the  result  of  the  suit." 

Where  as  here,  both  plaintiff  and  defendant  are  natural 
persons,  or  where  several  witnesses  are  interested  in  the  re- 
sult, such  an  instruction  directed  to  the  testimony  of  only 
one  of  the  interested  witnesses,  is  properly  refused  unless  so 
modified  as  to  ttpply  to  all  interested  witnesses.  Pennsylvania 
Co.  V.  Versten,  140  111.  637;  City  of  Dixon  v.  Scott,  81  111. 
App.  368,  and  181  111.  116 ;  Matthews  v.  Granger,  196  HI. 
164.    But  in  view  of  the  clear  preponderance  of  the  proof 
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in  support  of  appellee's  case,  we  conclude  that  the  giving  of 
that  instruction  should  not  be  held  reversible  error.    We  are 
of  opinion  that  substantial  justice  has  been  done  in  this  case. 
The  judgment  is  therefore  affirmed. 

Affirmed* 


Chicago  ft  Alton  Railroad  Company,  Appellee,  v.  Peoria  ft 
Pekin  Union  Railway  Company,  Appellant. 

Gen.  No.  5335. 

1.  RAn^ROADS — lea%e  conBirued.  Where  one  railroad  company  li 
the  owner  of  a  system  of  terminal  tracks  in  an  incorporated  city  and 
enters  into  a  contract  with  another  railroad  company,  styled  therein  as 
the  lessee,  conferring  upon  such  other  company  the  right  to  enter  such 
city  over  such  tracks,  held,  that  while  such  contract  might  be  considered 
as  a  lease  of  the  main  line  of  the  first-named  company  over  which  the 
second-named  company  thereby  acquired  permission  to  run  its  trains, 
yet  it  was  not  a  lease  as  to  the  matter  of  the  transfer  of  carloads  of 
freight;  held,  further,  under  such  contract  that  the  first-named  or 
lessor  company  was  a  common  carrier  as  to  freight  transported  by  it 
thereunder  until  the  same  was  placed  upon  a  proper  sidetrack  and  that 
thereafter  the  first-named  or  lessor  company  was  a  warehouseman  and 
liable  as  such. 

2.  Bailments — when  Imrden  of  exoneration  on  "bailee.  Where  goods 
are  received  by  a  warehouseman  or  other  bailee  and  they  are  not  de- 
livered over  on  request,  or  are  not  to  be  found,  the  burden  is  upon  the 
bailee  to  show  that  the  goods  have  not  been  lost  through  his  negligence. 

3.  Appeals  and  erbors — lohen  ruling  upon  motion  for  peremptory 
instruction  waived.  Where  a  plaintiff  fails  to  introduce  a  document 
necessary  to  his  case  the  denial  of  a  motion  for  a  peremptory  instruc- 
tion predicated  upon  such  failure  is  waived  for  purposes  of  review  by 
the  subsequent  introduction  by  the  defendant  of  the  document  in 
question. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Peoria  county;  the  Hon.  L.  D.  Puterbaugh,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1910.  Affirmed. 
Opinion  filed  October  18, 1910. 

Stevens,  Miller  &  Elliot,  for  appellant 
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Page,  Wead,  Hunter  &  Scully,  for  appellee. 

Mr.  Presiding  Justice  Willis  delivered  the  opinion  of 
the  court 

The  Peoria  &  Pekin  Union  Railway  Company,  the  ap- 
pellant, owns  a  line  of  railroad  extending  from  Peoria  to 
Pekin,  in  this  state,  together  with  an  extensive  terminal  sys- 
tem in  the  city  of  Peoria,  consisting  of  main  and  side  tracks, 
switches,  freight  and  passenger  depots,  storage  and  unloading 
tracks,  etc. ;  and,  besides  conducting  an  ordinary  freight  and 
passenger  business  between  Peoria  and  Pekin  and  the  inter- 
mediate points  on  its  line,  it  does  an  extensive  business  oi 
transporting  or  transferring  for  other  railroad  companies 
entering  the  city  of  Peoria  loaded  and  empty  freight  cars 
from  and  to  the  terminal  points  of  such  other  railroads  in 
Peoria  to  and  from  the  points  of  destination  of  such  cars  on 
the  tracks  of  appellant  in  such  city.  Appellant  also  has 
entered  into  contractual  relations  with  various  other  railroad 
companies,  whereby  such  other  companies  operate  their 
passenger  and  freight  trains  into  and  out  of  Peoria  over 
appellant's  tracks.  The  Chicago  &  Alton  Railroad  Company, 
appellee  herein,  operates  its  trains  into  and  out  of  the  city 
of  Peoria  over  the  tracks  of  appellant  under  such  a  contract, 
entered  into  in  1900,  by  the  terms  of  which  appellee  was 
given  the  privilege  of  operating  its  trains  over  the  main 
tracks  of  appellant,  and  was  to  deliver  all  freight  cars  loaded 
with  goods  for  consignees  in  Peoria  to  appellant,  to  be  placed 
by  appellant  on  storage  or  in  loading  tracks  of  its  system 
convenient  for  the  consignee,  such  cars  to  be  returned  by 
appellant  to  the  terminal  point  of  appellee  after  having  been 
unloaded.  By  the  terms  of  the  contract  appellee  could  do 
no  switching  over  the  lines  of  appellant's  system.  Appellee 
brought  this  suit  against  appellant  before  a  justice  of  the 
peace  to  recover  upon  five  different  claims  for  losses  of  freight 
from  cars  which  appellee  had  received  from  other  points  on 
its  line  or  from  foreign  railroads  and  had  delivered  to  ap- 
pellant to  be  by  it  transferred  to  certain  unloading  tracks 
to  be  there  unloaded  by  the  consignee,  which  claims  appellee 
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had  paid  to  the  parties  respectively  injured  by  these  losses, 
namely,  the  several  consignees.  Appellee  secured  a  judgment 
before  the  justice  of  the  peace  and  appellant  appealed  from 
such  judgment  to  the  circuit  court  of  Peoria  county.  Upon 
the  trial  in  the  circuit  court  a  stipulation  was  offered  in  evi- 
dence by  which  it  was  agreed,  in  brief,  that  the  total  amount 
of  such  claims  was  $116.21 ;  that,  as  to  the  first  three  claims, 
the  loss  occurred  after  the  car  in  question  had  been  placed 
by  appellant  on  its  imloading  track  and  before  it  had  been 
opened  by  the  consignee  for  the  purpose  of  unloading ;  that, 
in  the  fourth  case,  the  car  in  question  left  San  Francisco 
sealed  at  both  doors,  was  found  to  have  one  seal  missing  at 
Kansas  City  and  its  place  was  there  supplied  with  a  cleat, 
was  delivered  by  appellee  to  appellant  in  that  condition,  was 
so  placed  by  appellant  so  closed  and  fastened  on  its  unload- 
ing track  on  Water  street  in  Peoria,  and  when  imloaded  by 
the  consignee  the  following  day  one  door  was  open  and  the 
merchandise  in  the  car  was  found  to  be  short  a  part  of  the 
original  shipment ;  that,  in  regard  to  the  fifth  claim,  the  car 
was  retained  by  appellant,  under  the  directions  of  appellee, 
upon  its  ^^Hold"  tracks  for  nine  days,  it  having  been  delivered 
t9  appellant  with  both  doors  sealed,  was  placed  by  appellant 
with  both  doors  sealed  upon  the  unloading  track  at  the  ex- 
piration of  that  time  by  the  direction  of  appellee,  and  when 
unloaded  thereafter  by  the  consignee  was  found  to  have  been 
broken  open  and  to  have  lost  part  of  its  original  contents. 
It  was  further  stipulated  that  all  of  the  cars  in  question  were 
brought  into  the  yards  of  appellant  by  appellee;  that  appel- 
lant's connection  with  said  cars,  and  its  transfer  thereof,  and 
the  allowance  of  the  same  upon  its  tracks  and  yards,  was 
under  the  special  contract  between  appellee  and  appellant, 
under  which  appellee  was  allowed  to  run  its  freight  trains 
into  said  yards  and  under  which  appellant  transfers  such 
cars  upon  its  tracks ;  that  appellant  received  no  compensation 
for  the  handling  of  said  cars  other  than  as  provided  for  in 
the  said  contract;  and  that,  in  transferring  said  cars,  appel- 
lant in  each  case  acted  under  the  direction  of  appellee.  The 
cause  was  tried  by  the  court  without  a  jury  upon  such  stipu- 
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lation  and  the  contract,  offered  in  evidence,  and  certain 
propositions  of  law  submitted.  The  court  held  the  proposi- 
tions of  law  submitted  by  appellee  to  be  the  law  governing 
such  case  and  refused  the  propositions  of  law  presented  by 
appellant,  and  entered  judgment  in  favor  of  appellee  for  said 
sum  of  $116.21,  from  which  defendant  below  appeals. 

While  the  amount  involved  in  this  particular  case  is 
small,  yet  it  is  of  considerable  importance  by  reason  of  the 
collateral  interests  involved.  The  contract  covers  twenty- 
two  printed  pages  of  the  abstract,  and  it  is  therefore  not 
reasonably  practicable  to  reproduce  it  in  this  opinion.  It 
seems  entirely  clear  to  us  that,  while  appellee  is  designated 
in  the  contract  as  a  "lessee"  for  convenience  in  description, 
and  while  such  contract  may  be  considered  to  be  a  lease  of  the 
main  line  tracks  of  appellant,  over  which  appellee  thereby 
obtained  permission  to  run  its  trains,  yet  it  is  not  a  lease 
as  to  the  tracks  involved  in  this  case,  nor  a  lease  as  to  the 
matter  of  the  transfer  of  carloads  of  freight  by  appellant 
from  appellee's  railroad  to  unloading  tracks  where  the  con- 
signee is  to  unload  such  cars.  Under  the  contract  we  have  no 
doubt  but  that  appellant  is  a  common  carrier  as  to  such  cars 
of  freight,  so  transported  by  it,  until  the  same  have  been 
placed  upon  the  proper  side-track  or  unloading  track,  and 
that  from  that  time  until  the  consignee  unloads  the  car, 
appellant  is  a  warehouseman  and  liable  as  such.  By  stipu- 
lation in  this  case,  it  is  practically  conceded  that,  in  each 
case,  the  car  had  been  placed  by  appellant  on  the  designated 
unloading  track  sealed  or  closed  and  with  its  contents  in 
proper  condition ;  that,  in  each  case,  the  car  remained  all  or 
a  part  of  the  night  upon  such  unloading  track  before  being 
approached  by  the  consignee  for  the  purpose  of  unloading  it; 
and  that,  in  each  case,  when  unloaded  by  the  consignee  a 
door  of  the  car  was  open  and  a  part  of  the  contents  were 
missing.  It  is  therefore  clear  that,  before  the  loss  occurred, 
the  liability  of  appellant  as  a  common  carrier  had  ceased  and 
that  its  liability  as  warehouseman  had  attached.  Appellant 
argues  that  by  the  ninth  and  twelfth  clauses  of  the  last 


Second  Disteiot — Octobeb,  1910.  587 

Cliicago  &  A.  R.  Co.  y.  Peoria  &  P.  U.  R.  Co.,  157  111.  App.  683. 

division  of  the  contract  between  the  parties^  appellee  express- 
ly assumes  all  liability  for  damages  done  to  its  property  under 
the  contract.  This  is  too  strong  a  statement  of  those  claus- 
eS;  for  appellee  does  not  thereby  assume  liability  for  damages 
occasioned  solely  by  the  negligence  of  appellant.  If  therefore 
the  proof  warrants  the  conclusion  that  these  losses  are  to 
be  charged  solely  to  the  negligence  of  appellant,  then  it  is 
not  relieved  by  this  contract.  But  we  are  disposed  to  hold 
that  the  contract  in  evidence  herein  does  not  cover  the  rela- 
tions between  the  parties  after  the  cars  have  been  placed 
by  appellant  upon  its  unloading  tracks,  and  therefore  the 
appellant  is  left  to  its  statutory  liability  as  a  warehouseman, 
that  is,  the  liability  which  the  law  attaches  to  a  railroad  com- 
pany after  it  has  left  its  carloads  of  freight  at  proper  places 
on  its  tracks  for  delivery  to  the  consignees.  By  the  terms 
of  the  contract  itself,  appellee  had  nothing  whatever  to  do 
with  a  car  of  freight  after  it  was  delivered  to  the  appellant 
Such  car  of  freight  was  taken  in  charge  by  the  employes  of 
appellant  and  was  by  them  conveyed  to  and  placed  upon  one 
of  appellant's  unloading  tracks.  Under  the  contract  the 
entire  charge  of  such  car  of  freight  during  that  time  and 
until  the  car,  unloaded,  had  been  returned  to  appellee  was  in 
appellant. 

The  first  proposition  of  law  submitted  by  appellee  and 
held  by  the  court  was  as  follows : 

"The  court  holds  in  this  case  that  under  the  evidence 
the  defendant  was  a  common  carrier  of  the  cars  of  the  plain- 
tiff and  the  contents  of  such  cars  from  the  time  the  same 
were  received  by  the  defendant  for  the  plaintiff  in  the  yards 
of  the  defendant  and  until  the  same  were  placed  by  the  de- 
fendant upon  the  unloading  tracks  of  the  defendant  on  Water 
street  ready  to  be  unloaded  by  the  consignee  and  that  after 
said  cars  had  been  placed  upon  said  unloading  tracks,  the 
liability  of  the  defendant  as  to  said  cars  and  their  contents 
became  that  of  a  warehouseman,  in  the  absence  of  any  con- 
tract between  the  plaintiff  and  defendant  defining  and  limit- 
ing the  defendant's  liability  as  to  such  cars  and  their  con- 
tents during  the  time  stated." 
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In  our  judgment  this  proposition  was  correctly  held  by 
the  court. 

In  the  third  proposition  of  law  submitted  by  appellee  and 
held  by  the  court,  it  was  held  that  from  the  evidence  of 
the  receipt  of  the  cars  by  appellant  with  the  contents  intact, 
and  that,  when  the  consignee  of  the  respective  cars  opened 
them  for  the  purpose  of  unloading  them,  part  of  the  contents 
was  missing,  the  law  presumes  negligence  upon  the  part  of 
appellant  in  caring  for  said  cars  and  their  contents  and  puts 
upon  appellant  the  burden  of  showing  that  it  was  free  from 
negligence  in  the  care  of  said  cars  and  their  contents. 

Appellant  contends  that  this  proposition  is  erroneous  and 
that,  for  error  in  so  holding,  the  judgment  should  be  re- 
versed. We  cannot  agree  with  appellant  in  its  contention. 
That  proposition  of  law  has  been  upheld  by  numerous  de- 
cisions in  this  State  and  elsewhere ;  and  in  Brewster  v.  Weir, 
93  111.  App.  588,  this  court  said:  "The  ruling  of  the  court 
upon  the  instructions  is  supported  by  Cumins  v.  Wood, 
44  111.  416,  and  Funkhouser  v.  Wagner,  62  111.  69,  where 
it  is  held  that,  where  personal  property  is  placed  in  the  hands 
of  a  bailee  in  good  condition  and  it  is  returned  in  a  damaged 
state  or  is  not  returned  at  all,  then  in  an  action  by  bailor 
against  bailee,  the  law  will  presume  negligence  on  the  part 
of  the  latter  and  will  impose  on  him  the  burden  of  showing 
that  he  exercised  such  care  as  was  required  by  the  bailment. 
The  reason  of  this  rule  is  that  often  the  bailor  would  have 
no  means  of  showing  how  the  loss  or  injury  had  occurred,  or 
whether  the  bailee  had  caused  it  by  his  negligence,  while  the 
facts  would  be  within  the  scope  of  the  knowledge  of  the 
bailee,  or  he  would  know  from  what  sources  that  could  be 
ascertained."  Edgerton  v.  C.  R.  I.  &  P.  Ry.  Co.,  240  111. 
311.  We  consider  that  the  principles  laid  down  in  that  and 
other  cases  are  still  in  force  in  this  State,  and  that  the  court 
below  did  not  err  in  holding  the  third  proposition  of  law 
submitted  ty  the  plaintiff  below.  The  authorities  in  this 
State  are  clear  that  a  case  is  made  against  the  warehouseman 
or  bailee  by  showing  the  receipt  by  such  bailee  of  the  goods 
and  their  non-delivery  upon  request,  or  that  they  are  not 
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to  be  found  when  the  consignee  calls  for  them,  and  that  the 
burden  is  upon  such  bailee,  in  this  case  the  appellant,  to  show 
that  such  goods  have  not  been  lost  through  his  negligence.  If 
it  can  show  that,  it  will  be  exonerated  from  liability.  In 
this  case  the  facts  agreed  to  in  the  stipulation  cast  upon 
appellant  the  burden  of  proving  that  such  losses  were  not 
caused  by  its  negligence.  No  defense  was  made  to  the 
prima  facie  case  established  by  the  stipulation,  and  the  judg- 
ment was  therefore  correct.  The  propositions  of  law  held  by 
the  lower  court  were  in  accordance  with  the  views  here  ex- 
pressed, and  the  propositions  submitted  by  appellant  were  not 
the  law  applicable  to  this  case. 

Appellant  assigns  for  error  the  action  of  the  court  below 
in  refusing  to  find  the  issues  for  defendant  below  at  the  close 
of  appellee's  evidence,  a  motion  to  that  effect  having  been 
made  by  appellant  at  that  time,  for  the  reason  that  the  stipula- 
tion introduced  in  evidence  by  appellee  referred  to  the  con- 
tract which  had  not  been  offered  in  evidence  by  appellee.  This 
error,  if  any  such  there  was,  we  must  consider  to  have  been 
waived  by  appellant,  as  appellant  itself  offered  the  contract 
in  evidence  after  its  motion  was  refused. 

The  judgment  is  therefore  affirmed. 

Affirmed. 


Kate  Gaffney,  Appellant,  v.  City  of  Dixon,  Appellee. 

Gen.  No.  5353. 

1.  Negligence — injury  resulting  from  obstruction  in  puhlio  street. 
Where  an  injury  occurs  from  an  obstruction  in  a  public  street,  held^  that 
it  was  a  question  of  fact  for  the  jury  wliether  from  two  o'clock  in  the 
afternoon  until  the  accident  occurred  on  the  same  day,  was  sufficient 
time  for  the  city  in  which  the  street  was  situated  to  have  had  notice 
of  the  obstruction;  also  whether  such  obstruction  was  dangerous  and 
whether  danger  signals  should  have  been  placed  thereon  at  night. 

2.  Negligence — when  doctrine  of  imputed  does  not  apply.  Where  a 
woman  is  injured  while  riding  on  a  public  street  in  an  automobile  driven 
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by  her  husband,  the  negligence  of  the  latter  cannot  be  imputed  to  her 
BO  as  to  defeat  a  recovery  against  the  city  for  concurring  negligence. 

3.  CONTBIBXTTORY  NEGLIGENCE — riding  in  auiomohile.  To  charge  a 
wife  with  negligence  in  riding  in  an  automobile  driven  by  her  husband 
where  she  knows  that  he  has  an  injured  hand,  she  must  also  know  that 
because  of  such  condition  he  was  unable  to  manage  the  automobile 
with  ordinary  safety. 

4.  Streets — what  not  notice  of  disrepair.  Knowledge  obtained  by 
an  alderman  while  engaged  about  his  private  affairs  and  not  acting  as  a 
member  of  any  committee  having  authority  over  streets,  of  the  ex- 
istence of  a  dangerous  obstruction  in  a  street,  is  not  notice  to  the  city. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Lee  county;  the  Hon.  R.  S.  Fabband,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1910.  Reversed  and  remanded.  Opinion 
filed  October  18, 1910. 

John  E.  Eewin,  for  appeUant 
Maee  C.  Kellee,  for  appellee. 

Me.  Peesiding  Justice  Willis  delivered  the  opinion  of 
the  court. 

On  the  night  of  July  29, 1909,  between  8 :30  and  9  o'clock, 
Kate  Gaifney  was  riding  in  the  rear  seat  on  the  left  side 
of  an  automobile  running  south  on  College  avenue,  a  public 
street  in  the  city  of  Dixon,  and  George  Schorr  in  the  front 
seat  on  the  left  side  of  the  automobile,  and  Michael  GaflFney, 
her  husband,  was  at  the  right  of  Schorr,  driving  the  auto. 

Julia  Schorr  was  in  the  seat  with  Mrs.  Gaffney.  When  at  a 
point  about  seventy-five  feet  south  of  where  Second  avenue 
would  intersect  Collie  avenue,  the  right  front  wheel  of  the 
automobile  struck  an  obstruction.  The  automobile  was  turned 
against  a  telephone  pole,  and  Mrs.  Gaffney's  hand  or  wrist 

was  caught  between  the  pole  and  the  automobile  and  injured. 
She  brought  suit  against  the  city  to  recover  for  the  injury 
so  sustained,  and  filed  a  declaration  containing  adequate 
averments  to  admit  proof  of  the  facts  attending  the  accident 
and  the  eflFects  of  the  resulting  injury.  There  was  a  trial 
and  a  verdict  of  not  guilty,  upon  which  judgment  was  entered. 
From  this  judgment,  she  prosecutes  this  appeal. 
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The  obstruction  consisted  of  one  wagon  load  of  sand  and 
gravel  deposited  near  the  curb  on  the  west  side  of  the  avenue. 
Its  highest  point  was  variously  estimated  by  the  witnesses. 
Some  testified  it  was  six  or  seven  inches  high,  others  that 
it  was  from  eighteen  inches  to  two  feet.  Appellee  had  noth- 
ing directly  to  do  with  placing  it  there,  and  but  slight  notice, 
if  any,  of  its  being  there.  At  some  date,  not  stated,  prior 
to  the  accident,  appellee's  council  adopted  a  resolution  di- 
recting that  an  ordinance  be  drafted  for  the  building  of  a 
sidewalk  on  the  west  side  of  College  avenue,  from  First 
street  to  Second  street.  The  accident  occurred  opposite  the 
grounds  of  Dixon  College,  beween  First  and  Second  streets. 
The  adoption  of  this  resolution  did  not  bind  appellee  to  any 
course  of  action,  as  its  council  might  or  might  not  adopt  the 
ordinance  after  its  preparation.  The  president  of  the  col- 
lege learned  of  the  proposed  ordinance  and  conferred  with 
the  mayor  and  a  committee,  whether  the  committee  having 
the  resolution  for  drafting  the  ordinance  in  charge  or  some 
other  committee  does  not  appear,  and,  as  a  result  of  the  con- 
ference, the  president  of  the  college  was  permitted  to  repair 
the  walk  opposite  the  college  groimds.  He  engaged  a  con- 
tractor to  make  the  repairs,  and  at  about  two  o'clock  on  the 
afternoon  of  the  accident  the  load  of  sand  and  gravel  was 
deposited  in  the  avenue  near  the  curb. 

There  is  no  proof  that  up  to  this  time  any  officer  of  ap- 
pellee had  knowledge  that  it  would  be  necessary  to  put  any 
sand  or  gravel  in  that  vicinity,  or  notice  that  any  would  be 
deposited  in  that  portion  of  the  street  traveled  by  teams  and 
automobiles.  Therefore,  it  was  a  question  of  fact  for  the 
jury  whether  from  two  o'clock  in  the  afternoon  until  the 
accident  occurred  was  sufficient  time  for  appellee  to  have 
had  notice  of  the  obstruction,  and  it  was  for  the  jury  to  de- 
cide whether  the  obstruction  was  in  any  way  dangerous  to 
public  travel,  as  ordinarily  and  reasonably  conducted,  and 
whether  appellee,  in  the  exercise  of  ordinary  care  in  provid- 
ing a  reasonably  safe  street  for  public  travel,  should  have 
placed  danger  signals  at  that  point  at  night. 

On  the  question  of  notice  to  appellee  the  evidence  shows 
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that  about  5 :30  o'clock  in  the  afternoon  of  the  day  of  the  acci- 
dent, an  alderman  of  appellee  saw  the  obstruction,  which, 
he  testified,  was  not  over  six  or  seven  inches  high,  and 
next  to  the  curb.  If  notice  to  an  alderman  is  notice  to  the 
city,  then  appellee  had  notice.  We  are  not  disposed  to  hold 
that  notice  to  an  alderman  of  an  obstruction  in  the  street  is 
notice  to  the  city,  unless  he  is  a  member  of  some  committee 
having  authority  over  the  streets.  We  cannot  subscribe  to 
the  doctrine  urged  by  appellant,  that  every  alderman  when 
about  the  city,  attending  to  his  own  business,  and  not  en- 
gaged in  city  business,  is  such  a  representative  of  the  city 
that  his  observation  of  an  obstruction  in  a  street  is  notice 
to  the  city  of  that  obstruction.  Looney  v.  City  of  Joliet, 
49  111.  App.  621.  The  action  of  aldermen,  to  bind  a  city, 
must  be  taken  in  council  meetings  duly  organized,  or  where, 
as  a  member  of  a  committee,  some  authority  has  been  con- 
ferred upon  him.  Then,  in  the  absence  of  proof  that  the 
alderman  who  saw  the  obstruction  was  a  member  of  some 
committee  to  whom  some  duty  connected  with  appellee's 
streets  had  been  committed,  either  by  ordinance,  or  by  some 
other  action  of  the  council,  we  fail  to  see  how  what  the  alder- 
man saw  on  his  way  home  from  work  can  be  held  to  be  notice 
to  the  city.  Whether,  before  the  accident  to  appellant,  a 
sufficient  time  had  elapsed  for  the  city  to  have  ascertained 
the  presence  of  the  obstruction,  and  decide  what,  if  anything, 
should  be  done  to  protect  public  travel,  was  also  a  question 
for  the  jury. 

The  question  of  the  city's  liability  for  the  injury  to 
appellee  was  very  close ;  therefore,  it  was  important  that  the 
jury  should  have  been  accurately  informed  as  to  the  law 
bearing  on  the  facts  appearing  in  the  evidence.  The  court 
refused  an  instruction  requested  by  appellant,  which  would 
have  informed  the  jury,  that,  if  the  evidence  preponderated 
but  slightly  in  favor  of  appellant's  case,  it  would  be  sufficient 
to  warrant  them  in  finding  the  issues  in  her  favor.  No  other 
instruction  suggested  to  the  jury  the  fact  that  only  a  slight 
preponderance  of  the  evidence  was  required  to  entitle  the 
plaintiff  to  recover,    II  this  were  th^  first  time  the  ^uestioq 
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had  been  presented  for  the  judgment  of  a  court,  we  might 
entertain  some  doubt  as  to  the  accuracy  of  such  an  instruc- 
tion. In  Taylor  v,  Felsing,  164  111.  331,  the  court  said  that 
the  law  only  required  that  a  preponderance  of  the  evidence 
should  be  in  favor  of  the  plaintiff,  and  cited  Mitchell  v. 
Hindman,  160  111.  638.  The  court  said  in  Chicago  City 
Ey.  Co.  V.  Fennimore,  199  111.  9,  that  there  was  no  valid 
objection  to  such  an  instruction,  citing  the  Taylor  case.  The 
same  instruction  was  also  approved  in  City  of  Chicago  v. 
Sullivan,  139  HI.  App.  675 ;  and  in  Chicago  City  Ry.  Co.  v. 
Bundy,  210  111.  39,  the  court  said  that  such  an  instruction 
was  substantially  correct,  again  citing  the  Taylor  case.  We, 
therefore,  conclude  that,  under  the  state  of  proof  shown  by 
this  record,  and  in  the  absence  of  any  other  instruction  con- 
taining the  principle  announced  in  this  instruction,  it  was 
reversible  error  to  refuse  it.  There  was  no  error  in  the 
refusal  of  the  court  to  give  appellant's  third,  fourth,  sixth 
and  seventh  instructions,  as  there  was  no  evidence  upon  which 
to  base  the  third  and  seventh,  and  the  sixth  omitted  the  ele- 
ment of  constructive  notice,  and  the  fourth  contained  an 
abstract  proposition  of  law  which  it  was  not  proper  to  give 
under  the  evidence. 

The  proof  shows  that  appellant's  husband,  who  was  driv- 
ing the  auto  when  she  was  injured,  had  met  with  an  accident 
and  broken  his  arm  a  few  months  before,  and  could  not  com- 
pletely close  the  hand  of  the  injured  arm  on  account  of  the 
contraction  of  the  cords,  although  he  testified  he  had  the  same 
strength  in  the  arm  as  before,  and  used  it  freely  in  everything 
that  he  did.  Appellee  contends  that  he  could  not  operate 
the  steering  apparatus  of  the  automobile  as  well  as  he  could 
have  done  had  he  not  sustained  such  injury;  and  that  it  was 
on  that  account,  that,  when  the  wheel  struck  the  obstruction, 
it  turned  towards  the  curb  and  appellant's  hand  came  in 
contact  with  the  telephone  pole.  Upon  that  theory  appellee 
asked  and  the  court  gave  an  instruction  which  told  the  jury, 
that,  if  they  believed  from  the  evidence  that  plaintiff  was 
injured  while  she  was  riding  in  an  automobile  owned  and 
driven  by  her  husband,  and  that  she  was,  at  the  time  said 
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injury  occurred,  in  the  custody  and  care  of  her  husband,  and 
that  her  husband  was  not  in  a  condition  physically  to  control 
said  automobile  with  ordinary  care,  and  that  plaintiff  had 
knowledge  of  his  physical  condition  at  and  prior  to  the  time  of 
her  injury,  and  if  they  believed  from  the  evidence  that  her 
husband's  physical  condition  contributed  to  the  accident  com- 
plained of,  then  they  should  find  the  issues  for  the  defendant 
Appellee  relies  principally  on  the  announcement  made  in 
City  of  Joliet  v.  Seward,  86  111.  402,  to  support  the  claim 
that  one  who  has  put  himself  in  the  care  of  another  is  re- 
sponsible for  the  negligence  of  such  other  person  and  cannot 
recover  for  an  injury  to  which  the  negligence  of  that  person 
has  contributed.  If  that  contention  is  supported  by  the 
Seward  case,  a  different  rule  has  since  been  laid  down  in  W., 
St.  L.  &  P.  Ey.  Co.  V.  Shacklet,  105  111.  364;  Consolidated 
Ice  Machine  Co.  v.  Keifer,  134  id.  481;  Chicago  City  Ky. 
Co.  v.  Wilcox,  138  id.  370 ;  C.  &  A.  R.  R.  Co.  v.  Vipond, 
212  id.  199 ;  Nonn  v.  Chicago  City  Ry.  Co.,  232  id.  378.  It 
is  said  in  the  Nonn  case  that  "Whatever  may  be  the  doctrine 
of  some  of  the  earlier  cases  in  other  jurisdictions,  not  only 
our  own  recent  decisions,  but  the  great  weight  of  authority, 
is  to  the  effect  that  where  a  person  injured  is  without  fault 
and  has  no  authority  over  the  driver  of  a  private  conveyance, 
the  negligence  of  the  latter  cannot  be  imputed  to  the  injured 
person  so  as  to  defeat  the  recovery  against  a  third  party  for 
the  concurring  negligence  of  the  driver  and  such  third 
party."  In  Yeates  v.  I.  C.  R.  R.  Co.,  241  111.  205,  it  was 
said  that  "The  negligence  of  a  driver  of  a  vehicle  not  under 
the  control  of  the  person  injured  is  not  to  be  imputed  to 
him,"  citing  Union  Traction  Co.  v.  Leach,  215  111.  184. 
Under  these  authorities  it  is  evident  that  the  instruction  did 
not  state  a  principle  of  law  applicable  to  the  facts.  More- 
over, the  instruction  does  not  relate  alone  to  the  relation  of 
husband  and  wife  or  driver  and  person  driven,  but  under- 
takes to  state  a  case  where  appellant  herself  would  be  negli- 
gent and  thereby  defeat  her  recovery.  To  make  the  wife 
negligent  imder  the  circumstances  stated  in  the  instruction, 
it  would  not  only  be  necessary  that  appellant  should  know 
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what  her  husband's  physical  condition  was,  but  she  would 
also  know  or  would  be  required,  in  the  exercise  of  ordinary 
care,  to  know  that  because  of  that  condition  he  was  unable  to 
manage  the  automobile  with  ordinary  safety.  Under  this 
instruction  appellant,  knowing  that  her  husband  had  had 
his  arm  broken,  would  be  barred  from  recovery  even  if  she 
did  not  know  that  as  a  result  of  such  accident,  he  was  unable 
to  control  the  automobile  with  ordinary  care.  Again,  even  if 
the  evidence  had  shown  that  these  conditions  existed,  still  it 
was  for  the  jury  to  say  whether  appellant  was  in  the  exercise 
of  ordinary  care  for  her  own  safety  while  riding  under  the 
control  of  a  driver  who  had  such  physical  disability.  This 
instruction  did  not  leave  that  question  of  fact  to  the  jury, 
but  in  effect  told  the  jury  that  such  conduct  on  the  part  of 
appellant  was  lack  of  due  care.  This  was  calculated  to  prej- 
udice the  case  appellant  submitted  to  the  jury. 

For  the  errors  indicated  in  the  ruling  of  the  court  on  the 
instructions,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Frank  It  Crane,  Appellant,  v.  Village  of  Roselle  et  iaL,. 

Appellees. 

Gen.  No.  5360. 

1.  EvEDENOB — what  incompetent  upon  value  of  attorney's  fees.  Where 
serrices  are  performed  by  Chicago  lawyers  in  obtaining  the  dissolution 
of  an  injunction  in  DuPage  county,  evidence  as  to  what  such  services 
were  reasonably  worth  in  Chicago  is  incompetent. 

2.  £vu)ENCB — how  what  is  reasonable  attorney's  fees  determined.  To 
show  what  is  a  reasonable  solicitor's  fee  it  is  not  sufficient  to  show 
what  is  the  reasonable  and  customary  charge,  merely;  the  inquiry  should 
be  what  is  usually  and  customarily  charged  and  paid  for  like  services 
in  the  court  where  such  services  were  rendered,  where  the  fee  is  the 
subject  of  contract  or  where  the  matter  is  betweeii  parties  competent  to 
contract. 

3.  £vn>BNCS — when  courts  not  hound  by,  as  to  value  of  legal  services. 
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Courts  may  and  are  entitled  to  form  an  independent  judgment  on  the 
question  of  solicitor's  fees. 

4.  Injunctions — what  solicitor't  fee8  should  not  he  allofoed  aa 
damages  upon  diseolution.  Wh'ere  two  solicitors  are  employed  in  ob- 
taining the  dissolution  of  an  injunction,  either  of  whom  was  competent, 
damages  should  not  be  assessed  for  more  than  what  would  have  been 
a  reasonable  fee  for  one  solicitor. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  DuPage  county; 
the  Hon.  Mazzini  Slusseb,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1010.  Reversed  and  remanded.  Opinion  filed  October 
18,  1910. 

John  E.  Owens,  for  appellant ;  W.  J.  Stapleton,  of  coun- 
sel. 

F.  A.  Eathje  and  William  R.  Bubleioh,  for  appellees. 

Mr.  Pbesiding  Justice  Willis  delivered  the  opinion  of 
the  court. 

Frank  R.  Crane  filed  a  bill  in  equity  to  restrain  the  village 
of  Roselle,  the  village  trustees  and  the  highway  commission- 
ers from  proceeding  with  the  construction  of  certain  drains, 
which  it  was  alleged  would  convey  the  sewage  of  the  village 
into  a  certain  stream  of  pure  water  running  across  complain- 
ant's farm,  and  which  would  pollute  said  stream  and  destroy 
its  use  by  him  in  watering  his  live  stock ;  and  to  restrain  the 
defendants  from  trespassing  on  his  land.  He  had  a  tem- 
porary injunction.  The  defendants  answered  denying  that 
the  drains  in  question  were  to  be  used  as  sewers  or  were 
to  be  connected  with  houses  in  the  village,  and  alleging  that 
the  only  purpose  of  said  work  was  to  carry  off  surface  drain- 
age. Defendants  moved  for  the  dissolution  of  the  injunc- 
tion. Afiidavits  and  counter  affidavits  were  filed ;  the  motion 
was  argued;  the  injunction  was  dissolved  and  the  bill  was 
dismissed  without  prejudice.  By  leave  of  court  defendants 
filed  a  suggestion  of  damages  asking  an  allowance  of  $500 
for  their  solicitor's  fees  in  procuring  a  dissolution  of  the  in- 
junction. Crane  appealed  to  the  Supreme  Court  where  the 
decree  was  affirmed  on  the  ground  that  the  allegations  of 
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the  bill  were  not  proven  by  such  clear  and  satisfactory  evi- 
dence as  to  warrant  sustaining  the  temporary  injunction. 
Crane  v.  Village  of  Roselle,  236  111.  97.  Thereafter  by  leave 
of  the  circuit  court  the  suggestion  of  damages  previously  filed 
was  amended  so  as  to  claim  in  addition  $230  for  solicitor's 
fees  for  the  defendants  in  the  Supreme  Court  and  $200  for 
expenses  caused  to  defendants  by  the  injunction.  On  a  hear- 
ing of  the  suggestion  of  damages  the  court  denied  the  claim 
for  solicitor's  fees  in  the  supreme  court ;  allowed  defendants 
$500  for  their  solicitor's  fees  in  procuring  a  dissolution  of 
the  injunction,  and  $150  for  expenses  caused  to  the  village 
by  the  injunction.  Crane  prosecutes  this  appeal  from  that 
order. 

The  evidence  is  insufficient  to  support  the  allowance  for 
solicitor's  fees.  Defendants  employed  two  solicitor's  practic- 
ing in  Chicago  and  the  testimony  related  quite  as  much  to 
what  would  be  a  reasonable  fee  in  Chicago  as  to  the  reason- 
able fee  for  such  services  in  DuPage  county  where  the  litiga- 
tion was.  All  the  testimony  concerning  usual  and  custom- 
ary charges  for  such  services  in  Chicago  was  immaterial. 
Defendants  employed  two  solicitors,  not  partners,  and  it  is 
obvious  from  their  testimony  that  either  one  of  them  was 
entirely  competent  to  attend  to  this  case  alone,  and  while 
defendants  had  a  right  to  employ  as  many  solicitors  as  they 
chose,  complainant  could  not  be  required  to  pay  more  solic- 
itor's fees  than  were  reasonably  necessary  to  conduct  the 
litigation  for  defendants.  Defendants  did  not  prove  how 
much  they  agreed  to  pay  their  solicitors,  nor  that  there  was 
no  contract  fixing  the  compensation.  If  the  price  was  pre- 
viously fixed  by  agreement  defendants  could  not  recover  more 
from  Crane.  Defendants  did  not  prove  that  they  had  not 
paid  their  solicitors  in  full  nor  how  much  they  paid  them. 
If  defendants  paid  their  solicitors  in  full  they  could  recover 
from  complainant  no  more  than  the  amount  so  paid.  De- 
fendants proved  in  general  terms  that  $500  or  some  larger 
simi  was  the  usual  and  customary  charge  for  such  services 
in  DuPage  county  as  these  two  solicitors  rendered.  This  is 
not  sufficient,  as  held  by  us  in  Chicago  &  Southern  Traction 
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Co.  V.  GaineS;  129  HI.  App.  160,  on  page  166,  where  au- 
thorities are  cited.  The  inquiry  should  be  what  is  usually 
and  customarily  charged  and  paid  for  like  services  in  the 
court  where  said  services  were  rendered,  where  the  fee  is 
the  subject  of  contract  or  where  the  matter  is  between  parties 
competent  to  contract  In  other  words,  if  the  defendants 
had  gone  to  competent  solicitors  who  practice  law  in  DuPago 
county,  and  sought  to  make  a  contract  with  them  for  such 
services,  upon  what  terms  as  to  compensation  would  com- 
petent solicitors  have  accepted  the  employment  ?  The  course 
pursued  here  would  permit  friendly  attorneys  who  are  likely 
to  be  interested  themselves  in  fees  for  legal  services  to  fix 
the  compensation  by  what  they  would  like  to  have  rather 
than  by  the  same  fee  for  whidi  they  would  contract  to  do 
the  services  themselves  if  they  knew  that  the  party  could 
employ  others.  We  are  of  the  opinion  that  the  estimates  of 
the  witnesses  were  extravagant.  The  village  of  Boselle  had 
at  the  time  less  than  300  inhabitants.  The  matter  was  within 
a  small  compass  and  could  not  require  a  great  deal  of  time 
for  sufficient  preparation.  The  hearing  occupied  about  three 
hours.  Complainant  is  not  required  to  pay  for  the  .time  taken 
by  these  Chicago  lawyers  in  going  from  Chicago  to  the  place 
ojf  holding  court  on  the  many  occasions  testified  to  by  them. 
We  cannot  conceive  that  it  was  reasonably  necessary  for  one 
of  these  solicitors  to  spend  twenty  days  and  the  other  ten 
days  upon  this  motion  to  dissolve  the  injunction.  While  the 
opinions  of  witnesses  as  to  the  value  of  such  services  are  re- 
ceivable and  are  entitled  to  due  weight  the  courts  are  also 
well  qualified  to  form  an  independent  judgment  on  such 
questions.  Goodwillie  v.  Millimann,  56  111.  523;  Metheny 
V.  Bohn,  164  HI.  495.  It  is  the  duty  of  the  courts  to  see 
that  due  regard  is  given  to  the  rights  and  interests  of  the 
parties  to  the  suit  and  that  their  decrees  do  not  represent 
merely  extravagant  opinions  of  the  attorneys  interested  in  the 
general  subject  as  to  what  would  be  just  and  proper  in  a  given 
case.  McMannomy  v.  C.  D.  &  V.  R.  R  Co.,  167  IlL  497. 
We  are  of  opinion  that  $500  was  an  excessive  allowance 
against  complainant  for  these  services. 
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The  opinion  of  the  court  dissolving  the  injunction  was 
announced  on  November  15.  For  some  reason  the  order  was 
not  signed  until  November  29.  The  proof  seems  to  show  that 
on  December  10  one  of  the  ditches  was  still  open  and  un- 
covered with  tile  in  the  bottom.  The  decree  finds  that  the 
ground  became  frozen  and  that  the  title  was  covered  by  the 
village  with  frozen  ground  and  that  because  this  material 
was  frozen  the  frost  penetrated  to  and  destroyed  a  certain 
number  of  feet  of  tile  and  it  became  necessary  in  the  follow- 
ing spring  to  open  the  ditch  and  remove  the  tile  and  lay 
new  tile;  and  the  court  allowed  $150  for  that  expense.  We 
do  not  think  that  the  proof  shows  that  complainant  should 
be  held  responsible  for  that  loss.  If  it  was  too  late  in  the 
season  to  properly  cover  these  tile,  they  should  not  have  been 
covered  till  the  following  spring.  Apparently  the  loss  was 
due  to  the  negligence  of  the  village  in  covering  the  tile  with 
frozen  earth  so  late  in  the  year.  Moreover,  no  one  proved 
what  the  village  expended  in  having  this  work  done  the  fol- 
lowing spring.  A  witness  testified  that  he  had  seen  the  bills 
rendered  for  the  work.  This  was  merely  hearsay,  and  there 
was  no  other  proof.  The  proof  did  not  warrant  the  allowance 
of  the  $150. 

The  order  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded* 


Clara  B.  Wiemers,  Appellee,  v.  John  Cole,  Appellant. 

Gen.  No.  5362. 

Vbsdicts— -loAefi  set  aside  aa  against  the  evidence,     A  verdict  not 
supported  by  any  evidence  in  the  cause  will  be  set  aside  on  review. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Countj  Court  of  Lake  county;  the  Hon.  DeVVitt  L.  Jones,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1910.  Beversed  and  re* 
Kianded.    Opinion  filed  October  18,  1910. 
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Ohipman  &  Jackson,  for  appellant. 

Abthub  Bulklet  and  Cooke,  Pope  &  Pope,  for  appellee. 

Mb.  Pbesiding  Justice  Willis  delivered  the  opinion  of 
the  court. 

Clara  B.  Wiemers  brought  this  suit  before  a  justice  of  the 
peace  of  Lake  county  against  John  Cole  to  recover  one  half 
the  amount  of  money  which  she  claimed  to  have  paid  for 
costs  and  for  printing,  in  two  cases  in  the  Supreme  Court; 
and  obtained  a  judgment,  from  which  Cole  prosecuted  an 
appeal  to  the  County  Court  of  said  county,  where  a  trial 
resulted  in  a  verdict  for  Clara  B.  Wiemers  for  $135.  A  mo- 
tion for  a  new  trial  was  overruled,  judgment  was  entered 
on  the  verdict  and  Cole  prosecutes  this  further  appeal. 

In  one  of  the  cases  in  the  Supreme  Court,  the  parties  to 
this  suit  were  joint  appellants,  and  in  the  other,  they  were  de- 
fendants in  error  with  Eose  A.  West,  Qeorge  H.  Brean  and 
Frank  Grost.  The  appeal  suit  was  from  a  judgment  on  a  spec- 
ial assessment  for  sale  of  a  lot  owned  by  appellant  and  of  four 
lots  owned  by  appellee.  The  writ  of  error  was  to  review 
the  judgment  of  the  county  court  in  sustaining  objections  to 
a  judgment  for  sale  on  the  first  installment  of  the  assessment 
above  mentioned. 

The  evidence  showed  that  appellee  paid  for  a  transcript 
in  the  County  Court,  costs  in  the  cases  in  the  Supreme  Court, 
and  for  printing  abstracts  etc.  To  establish  appellant's  lia- 
bility for  one  half  the  costs  of  the  suits  in  the  Supreme  Court, 
appellee  introduced  in  evidence,  over  appellant's  objections, 
what  purported  to  be  typewritten  copies  of  executions,  but 
there  was  no  proof  that  they  were  copies  of  executions.  Had 
they  been  executions,  they  would  not  alone  have  been  proof, 
competent  to  establish  appellant's  liability  for  such  costs,  as 
the  records  of  the  judgments  rendered,  or  certified  copies 
thereof  were  necessary  to  establish  such  liability.  Weis  v. 
Tieman,  91  111.  27 ;  Hurd's  E.  S.,  sec.  13,  chap.  51,  1908. 
There  was  no  proof  warranting  secondary  evidence.  There 
was  no  proof  of  the  judgments  nor  that  they  had  been  sat- 
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isfied^  nor  that  in  the  writ  of  error  the  other  defendants  had 
not  contributed  their  share  of  the  costs,  nor  that  they  were 
insolvent.  The  proof  did  not  establish  appellee's  liability 
for  any  portion  of  the  judgment  covering  the  costs  in  the 
Supreme  Court,  and,  had  such  liability  been  established, 
there  was  no  proof  of  the  proportion  of  the  costs  that  appel- 
lant was  liable  to  pay. 

Appellee  could  only  enforce  contribution  of  half  the 
costs  of  the  transcript  in  the  County  Court,  and  the  expense 
of  printing  in  cases  in  the  Supreme  Court,  by  showing  that 
she  had  an  agreement  with  appellant  to  pay  half  the  same, 
as  they  could  not  be  construed  as  a  common  burden.  Hayes 
V.  Morrison,  38  N.  H.  90.  As  to  whether  there  was  such  a 
contract,  the  evidence  was  conflicting,  there  being  evidence  in 
support  of  appellee's  contention  that  there  was,  and  proof 
in  support  of  appellant's  contention  that  there  was  not.  As 
this  case  must  be  tried  by  another  jury,  we  refrain  from  ex- 
pressing an  opinion  as  to  where  the  preponderance  of  the 
evidence  was. 

The  bill  for  printing  introduced  in  evidence  amounted  to 
$160.25,  and  the  proof  shows  that  appellee  had  four  suits 
pending  in  the  Supreme  Court  at  the  same  time,  in  which 
printing  was  done  by  the  same  firm.  There  was  evidence 
by  appellee's  own  witnesses  that  some  of  the  charges  in  the 
bill  were  for  printing  in  cases  other  than  those  in  which 
appellant  was  interested,  and  the  charges  for  printing  in  those 
cases  to  which  he  was  a  party  were  not  clearly  identified. 
Therefore,  it  cannot  be  determined  what  items  of  the  bill 
were  included  in  the  verdict,  or  that  some  charges  for  work 
done  in  other  cases  than  those  in  which  appellant  was  in- 
terested were  not  included  therein. 

As  the  judgment  is  not  supported  by  the  evidence,  it  is  re- 
versed and  the  cause  remanded. 

Beveraed  and  remanded. 
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William  Funk,  Appellee,  v.  Fire  Association  (tf  Philadel- 
phia, Appellant. 

Gen.  No.  5363. 

1.  Motions  roB  new  trial — when  predicated  upon  absence  of  cotinMel 
will  not  he  granted.  If  a  cause  is  tried  in  its  regular  order  the  mere 
absence  of  counsel  does  not  require  the  grranting  of  a  new  trial;  if  the 
failure  of  counsel  to  attend  is  due  to  his  own  negligence  then  likewise 
a  motion  for  a  new  trial  need  not  be  allowed  because  of  such  absence. 

2.  Insusancb — when  proofs  of  loss  waived.  Submitting  the  question 
of  the  amount  of  the  loss  to  arbitration  waives  the  requirements  of  the 
policy  regarding  proofs  of  loss,  and  this  is  true  where  an  award  is  set 
up  as  a  defense  although  tlie  policy  stipulates  that  no  provision  sliall  be 
waived  except  by  written  endorsement. 

3.  Insubancb — what  defense  not  available  tinder  general  issue.  A 
defense  that  in  an  action  upon  an  insurance  policy  the  amount  of  the 
recovery  should  not  exceed  the  amount  of  the  award  fixed  by  arbitra- 
tion is  not  available  under  the  general  issue. 

4.  Insubanob — when  defense  that  loss  was  payable  to  mortgagee  not 
available.  If  the  declaration  upon  an  insurance  policy  avers  that  the 
plaintiff  owned  the  property  damaged  the  fact  that  the  policy  sued  on 
shows  that  the  loss  was  payable  to  a  mortgagee  named  in  a  loss  clause 
is  not  available  to  the  company  if  the  declaration  was  not  challenged 
as  defective  and  no  special  plea  filed. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Kendall  county;  the 
Hon.  Mazzini  Slvsseb,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1910.    Affirmed.    Opinipn  filed  October  IS,  1910. 

RiTSHEB^  MoNTGOMEBTy  Habt  &  Smith,  for  appellant 
John  M.  Raymond  and  John  K.  Newhall,  for  appellee. 

Me.  Presiding  Justice  Willis  delivered  the  opinion  of 
the  court. 

William  Funk,  appellee,  sued  appellant,  the  Fire  Associa- 
tion of  Philadelphia,  in  assumpsit  to  recover  a  loss  by  fire  on 
property  insured  by  it.  The  declaration  alleged  that  appellee 
was  interested  in  the  property  insured  and  averred  its  destruc- 
tion by  fire,  and  that  proofs  of  loss  were  furnished  appellant, 
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and  set  out  the  policy  in  hwc  verba.  Appellant  filed  the  gen- 
eral issue  only,  and  a  trial  resulted  in  a  verdict  for  appellee 
for  $360.  Counsel  and  witnesses  for  appellant  were  not 
present  at  the  trial.  Motions  for  a  new  trial  and  in  arrest 
of  judgment  were  overruled;  and  the  Association  prosecutes 
this  appeal. 

In  support  of  the  motion  for  a  new  trial  the  affidavits  of 

appellant's  counsel  and  agent  were  filed.  Counsel's  af- 
fidavit stated  that  he  and  appellant's  witnesses  resided  in 
Chicago  and  set  up  the  cause  of  their  absence  from  the  trial, 
and  that,  in  his  opinion,  appellant  had  a  good  defense  to  the 
merits  of  the  cause.  The  agent's  affidavits  also  stated  that 
appellant  had  a  meritorious  defense  to  the  cause;  that  ap- 
pellant and  appellee  had  made  an  agreement  for  submission 
to  arbitration,  appointing  appraisers,  according  to  the  pro- 
visions of  the  policy,  which  agreement  specifically  stated 
that  it  should  not  be  taken  as  a  waiver  of  the  conditions  of 
the  policy ;  that  the  appraisers  qualified  and  made  an  award 
for  appellee's  loss  of  $169.64;  that  appellee  never  furnished 
appellant  proofs  of  loss,  and  that  appellant  never  waived  the 
furnishing  of  such  proofs. 

Counsel's  affidavit  simply  discloses  that  his  other  profes- 
sional engagements  prevented  his  attendance  upon  the  trial. 
It  does  not  show  that  ^  the  cause  was  tried  out  of  its  order 
or  that  counsel  was  in  any  wise  misled  by  any  one  connected 
with  the  case  or  court.  In  the  absence  of  any  showing  to  the 
contrary,  the  presumption  is  that  the  case  was  tried  when 
reached  regularly  on  the  call.  Courts  cannot  anticipate 
counsel's  other  professional  engagements,  and  await  their 
pleasure  or  convenience.  If  counsel's  absence  from  the  trial 
was  negligence,  then,  as  has  frequently  been  decided,  such 
negligence  is  charged  to  the  appellant  itself.  The  negligence 
of  the  attorney  is  the  negligence  of  the  client.  A  new  trial 
will  not  be  granted  because  the  trial  was  had  in  the  absence 
of  the  defendant  and  his  counsel  when  the  cause  for  which 
the  new  trial  is  claimed  is  attributable  to  the  negligence  and 
inattention  of  the  party  claiming  such  new  trial.  Koon  v. 
Nichols,  85  111.  166;  Bruson  v.  Clark,  161  IlL  495. 
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Counsel  argues  that  the  record  does  not  disclose  sufficient 
evidence  to  support  the  verdict.  There  is  absence  of  proof 
that  appellee  furnished  appellant  with  proofs  of  loss.  Sub- 
mitting the  question  of  the  amount  of  loss  to  arbitration 
waived  the  requirements  of  the  policy  regarding  proofs  of 
loss.  Commercial  Union  Assurance  Co.  v.  Parker,  119  111. 
App.  126.  This  is  true  where  an  award  is  set  up  as  a  de- 
fense although  the  policy  stipulates  that  no  provision  shall 
be  waived  except  by  written  endorsement.  Carroll  v.  Qirard 
Fire  Ins.  Co.,  16  Insurance  Law  Journal,  page  784.  There 
was  no  plea  setting  up  the  arbitration  nor  the  agreement 
that  the  submission  should  not  waive  the  provisions  of  the 
policy.  Hence  appellant  was  not  harmed  by  the  denial  of 
the  motion  for  a  new  trial. 

Appellant's  main  contention  is  that  appellee's  recovery 
should  not  exceed  the  amount  of  award  fixed  by  the  arbitra- 
tors. Such  a  defense  is  not  available  under  the  general  issue 
and  it  was  not  pleaded  specifically.  There  was  no  error  in 
denying  the  motion  for  a  new  trial. 

Attached  to  the  policy  was  the  following  clause:  "Loss, 
if  any,  payable  to  Mary  Cliggitt,  Mortgagee,  as  her  interest 
may  appear,  subject,  nevertheless,  to  all  the  conditions  of 
the  policy."  The  declaration  averred  that  appellee  owned 
the  property  damaged.  We  regard  this  averment  as  sufficient 
to  show  his  right  to  maintain  the  suit  If  the  clause  above 
quoted  affected  appellee's  right  of  recovery,  it  rendered  the 
declaration  defective,  which  could  only  have  been  questioned 
by  demurrer.  This  was  not  done,  and  if  a  defect  it  was 
cured  by  the  verdict.  City  of  East  Dubuque  v.  Burhyte, 
173  111.  553 ;  Illinois  Steel  Co.  v.  Ostrowski,  194  id.  376 ; 
Sargent  Co.  v.  Baublis,  215  id.  428.  Moreover,  it  is  held  in 
St  Paul  F.  &  M.  Ins.  Co.  v.  Johnson,  77  111.  598,  that,  where 
the  owner  of  a  house  insured  the  same,  and  the  policy  con- 
tained a  clause,  '4oss,  if  any,  payable  to  A,  as  she  shall  make 
appear,"  and  it  appeared  that  A's  only  interest  was  that  of 
a  mortgagee  for  a  debt  due  her  from  the  assured,  the  assured 
had  a  legal  right  to  sue  for  a  loss  in  his  own  name,  as  the 
whole  loss  was  not  payable  to  A  but  only  to  the  extent  of  her 
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mortgage.     Therefore,  there  was  no  error  in  denying  the 
motion  in  arrest  of  judgment. 

Finding  no  reversible  error  in  the  record,  the  judgment  of 
the  Circuit  Court  is  a£Srmed. 

Affirmed, 


Andrew  M.  McLeish,  Appellee,  v.  Alfred  J.  Hanson  et  al.. 

Appellants. 

Gen.  No.  5366. 

1.  FoBECLOSTTBE — when  defenses  not  available.  If  a  party  gives  a 
note  for  pre-existing  debt  and  secures  it  bj  mortgage,  be  cannot,  in  an 
action  upon  such  note  or  in  an  action  to  foreclose  such  mortgage,  set  up 
a  claim  or  defense  which  existed  in  his  favor  and  of  which  he  knew  at 
the  time  he  gave  such  note  and  mortgage. 

2.  MoBTGAGES — w?uit  Consideration  sufficient  to  support,  A  pre- 
existing debt  is  k  good  consideration  for  a  note  and  mortgage. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Boone  county: 
the  Hon.  Robebt  W.  Wbight,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1910.  Affirmed.  Opinion  filed  October  18,  1010. 
Opinion  modified  and  rehearing  denied  November  18,  1910.  Certorari 
denied  by  Supreme  Court  (making  opinion  final). 

B.  A.  Knight,  for  appellant 
FiSHEB  &  North,  for  appellee. 

Mb.  Pbesidino  Justice  Willis  delivered  the  opinion  of 
the  court. 

On  September  24,  1907,  Alfred  Hanson  and  Ella  Hanson, 
his  wife,  executed  and  delivered  to  Andrew  M.  McLeish 
a  promissory  note  for  $3,500  payable  on  or  before  December 
15,  1908,  with  interest  at  six  per  cent,  per  annum,  payable 
semi-annually,  and  a  mortgage  on  certain  farm  lands  in  Boone 
county  to  secure  the  same.  On  January  11,  1909,  McLeish 
filed  a  bill  in  the  Circuit  Court  of  said  county,  making  the 
Hansons  and  others  parties  defendant.     The  bill  set  up  the 
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execution  of  the  note  and  mortgage,  and  averred  the  delivery 
thereof  to  the  complainant,  and  that  the  note  was  due  and 
unpaid,  and  prayed  that  the  said  Alfred  J.  Hanson  and  Ella 
Hanson  be  decreed  to  pay  the  amount  found  to  be  due,  on  an 
account  to  be  taken,  and  in  default  of  such  payment  that 
the  mortgaged  property  be  sold  to  satisfy  the  debt  The 
Hansons  filed  an  answer  and  a  cross  bill.  A  demurrer  was 
sustained  to  the  cross  bill.  The  answer  admitted  the  execu- 
tion of  the  note  and  mortagage  and  their  delivery  to  the  com- 
plainant, but  set  up  as  a  defense  to  the  note,  that  it  was 
given  to  take  up  two  notes,  one  for  $2,000  and  the  other  for 
$1,698  given  to  one  Jesse  Dimond,  who,  the  answer  averred, 
had  obtained  them  in  a  certain  real  estate  transaction  through 
fraudulent  representations,  and  that  complainant  with  knowl- 
edge of  such  fraudulent  representations,  purchased  the  notes 
after  the  $1,698  note  matured.  The  bill  was  taken  as  con- 
fessed as  to  all  the  other  defendants.  There  was  a  replication 
to  the  answer,  and  the  cause  was  referred  to  the  master  to 
take  proofs,  and  report  his  conclusions  of  law  and  fact.  He 
reported  that  there  was  due  on  the  note  $3,500  and  interest 
at  six  per  cent,  from  September  24,  1908,  and  that  complain- 
ant was  entitled  to  the  relief  prayed  for  in  the  bill.  The 
abstract  does  not  show  the  decree,  but  the  record  discloses 
that  the  court  approved  the  master's  report  and  decreed  that 
the  Hansons  pay  McLeish  the  amount  due  on  the  note  and 
the  further  sum  of  $200  as  solicitor's  fees,  in  all  $3,938.58, 
within  five  days  and  that  in  default  of  payment  the  mortgaged 
premises  be  sold  to  satisfy  the  decree.  From  this  decree 
the  Hansons  prosecute  this  appeal.  No  complaint  is  made 
of  the  allowance  for  solicitor's  fees. 

The  note  in  suit  was  given  by  the  Hansons  to  take  up  two 
notes  once  owned  by  Dimond,  one  for  $2,000  dated  April 
28,  1906,  and  one  for  $1,698  dated  December  29,  1906. 
Complainant  purchased  the  $2,000  note  for  its  fuU  value  be- 
fore maturity  without  notice  to  any  defense  thereto,  and  the 
$1,698  note  for  a  like  consideration,  after  maturity,  and 
after  appellant,  Alfred  J.  Hanson,  had  said  he  had  no  de- 
fense to  it.    There  is  some  proof  to  the  effect  that  Alfred  J. 


Second  Disteict — October,  1910.  607 

McLeish  v.  Haoson,  157  111.  App.  605. 

Hanson  said  he  wanted  complainant  to  buy  it.  After  the 
two  notes  came  into  complainant's  possession,  the  time  of 
payment  was  extended  at-  the  request  of  Alfred  J.  Hanson 
and,  as  a  consideration  for  such  extensic^n,  Hanson  paid  in- 
terest thereon,  and  gave  complainant  a  mortgage  on  Dakota 
lands  to  secure  the  $2,000  note.  After  the  notes  came  due 
on  the  extension,  and  complainant  had  commenced  a  suit  in 
the  Winnebago  Circuit  Court  to  enforce  their  collection,  the 
Hansons  gave  complainant  the  note  and  mortgage  in  suit  and 
another  small  note  to  take  up  the  two  notes.  The  suit  was 
dismissed  and  the  mortgage  on  the  Dakota  lands  was  sur- 
rendered. Afterwards,  Alfred  J.  Hanson  paid  complainant 
interest  on  the  note  in  suit  up  to  September  15,  1908,  and 
paid  the  small  note. 

Appellants  do  not  seriously  claim  a  defense  to  that  portion 
of  the  decree  based  upon  the  $2,000  note,  but  contend  that 
they  are  entitled  to  a  decree  denying  foreclosure  as  to  the 
amount  of  the  $1,698  note. 

The  real  estate  transaction  between  appellant,  Alfred  J. 
HansoU;  and  Dimond,  which,  it  is  claimed,  tainted  the  notes 
with  fraud,  was  the  purchase  of  a  farm  by  Hanson  from 
Dimond  in  Franklin  county,  Illinois.  The  evidence  shows 
that  Hanson  first  purchased  a  one  half  interest  in  the  farm 
and  later  purchased  the  other  half.  The  $2,000  note  was 
dated  the  same  day  Dimond  conveyed  the  second  half  of  the 
farm  to  Hanson,  and  partook  of  that  transaction.  The  $1,698 
note  was  dated  December  29,  1906,  twenty  months  after  the 
farm  deal  was  closed  and  the  preponderance  of  the  evidence 
is  that  it  did  not  partake  of  the  real  estate  transaction  which 
Hanson  claims  was  tainted  by  Dimond's  misrepresentations. 
The  most  reasonable  conclusion  to  be  drawn  from  the  evi- 
dence is  that  it  was  given  for  moneys  borrowed' from  the 
Forrest  City  Bank  and  afterwards  came  into  -Dimond's 
possession,  but,  be  that  as  it  may,  there  is  no  evidence  tending 
to  establish  appellants'  right  tp  have  foreclosure  denied  as 
to  that  amount 

Moreover,  had  the  evidence  shown  that  the  $1,698  note 
\7as  in  fact  tainted  by  fraud  through  Dimond's  real  estate 
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deals  with  Hanson,  and  that  appellee  had  knowledge  of  such 
fact,  this  would  not  constitute  a  defense  here,  for  the  evidence 
is  clear  that  at  the  time  the  Hansons  executed  the  note  and 
mortgage  in  suit,  they  knew  of  the  failure  if  any  on  the 
part  of  Dimond  to  perform  imdertakings  he  had  had  with 
them  growing  out  of  the  real  estate  transaction,  and  the  rule 
is  that  where  such  claims  are  fully  known  to  the  maker  when 
he  gives  a  note,  he  will  be  precluded  from  urging  them  as 
a  defense  to  a  suit  upon  the  note.  Hill  v.  Parsons,  110  111. 
107;  McCartney  v.  Washburn,  62  111.  App.  540;  Swartz- 
baugh  V.  Swartzbaugh,  81  111.  App.  196;  Babcock  v.  Farwell, 
146  111.  App.  307.  The  pre-existing  debt  was  a  good  con- 
sideration for  the  note  and  mortgage.  Mclntyre  v.  Yates, 
104  111.  491-603.  Although  the  indebtedness  secured  was 
not  that  of  appellant,  Ella  Hanson,  the  objections  urged  to 
the  decree  are  no  more  valid,  urged  in  her  favor,  than  when 
made  it  behalf  of  her  hubsand.  "So  further  consideration 
was  required  to  make  her  release  of  dower  and  homestead 
valid,  than  that  which  existed  and  made  her  husband's  act 
effective.  Her  joining  in  the  mortgage  was  merely  in  re- 
lease and  waiver,  and  did  not  convey  the  title.  Phillips  v. 
City  of  Springfield,  39  111.  83;  Sloniger  v.  Sloniger,  161  111. 
270 ;  First  National  Bank  v.  Davis,  146  HI.  App.  462.  If 
any  consideration  beyond  her  husband's  pre-existing  indebt- 
edness was  necessary,  it  was  supplied  by  the  forbearance  ex- 
tended to  him.    First  National  Bank  v.  Davis,  supra. 

The  cross  bill  only  sought  relief  as  to  the  defense  set  up  in 
the  answer,  and  the  demurrer  was  properly  sustained  there^ 
to. 

The  decree  is  affirmed. 

AffirmecL 
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Annie  Jopp  et  aL,  Appellees,  v.  R.  H.  Fairburn  et  al..  For- 
tune Bros.  Brewing  Company,  Appellant 

Gen«  No.  5373. 

Vebdxots — when  set  oHde  on  review.  A  verdict  not  eustained  by  the 
evidence  will  be  eet  aside  on  review. 

Action  in  case.  Appeal  from  the  Circuit  Ck>urt  of  Lake  county;'  the 
Hon.  Chables  H.  Donnellt,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1910.  Reversed  and  remanded.  Opinion  filed  October 
18,  1910. 

Obvis  &  Beaubien^  for  appellant. 
E.  V.  Obvis,  for  appellees. 

Mb.  Pbesidino  Justice  Willis  delivered  the  opinion  of 
the  court 

This  suit  was  brought  under  section  9  of  the  Dram-Shop 
act,  by  Patria  Jopp  against  R.  H.  Fairburn  and  Fortune 
Brothers  Brewing  Company,  to  recover  damages  for  injuries 
to  her  means  of  support  by  reason  of  the  death  of  Barthomic 
Jopp,  her  husband,  alleged  to  have  been  caused  by  intoxi- 
cating liquors  sold  to  him  by  Fairburn  in  a  building  owned 
by  Fortune  Brothers  Brewing  Company.  A  demurrer  was 
sustained  to  the  declaration  and  leave  was  given  to  amend 
the  writ  by  adding  Annie  Jopp,  Thomas  Jopp  and  Joseph 
Jopp,  children  of  Barthomic  Jopp,  as  parties  plaintiff,  and 
to  file  an  amended  declaration.  An  amended  declaration  was 
filed,  and  a  trial  resulted  in  a  verdict  of  $2,500  for  plaintiffs. 
A  motion  for  a  new  trial  was  denied,  and  judgment  was  en- 
tered on  the  verdict,  from  which  Fortune  Brothers  alone 
prosecute  this  appeal. 

Appellant  seeks  a  reversal  of  this  judgment  on  the  ground 

that  tiiere  was  no  competent  evidence  that  appellant  owned 

the  building  in  which  the  liquor  was  sold  to  Jopp,  and  that 

there  was  no  competent  proof  that  appellant  bad  knowledge 

Vol.  CLvn. — 39. 
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that  intoxicating  liquors  were  sold  in  the  building ;  and  that 
the  court  erred  in  refusing  to  give  an  instruction  on  the 
subject  of  exemplary  damages,  requested  by  appellant 

Counsel  for  appellant  were  notified  to  produce  upon  the 
trial,  a  lease,  a  deed,  and  two  chattel  mortgages.  These 
documents  were  not  produced,  and  secondary  evidence  of  the 
contents  of  the  deed  and  chattel  mortgages  was  resorted  to 
in  an  attempt  to  prove  appellant's  ownership  of  the  building, 
and  its  knowledge  that  intoxicating  liquors  w^ere  sold  therein. 
The  record  of  a  deed,  which,  appellee  claimed,  vested  the  title 
to  the  premises  upon  which  the  building  stood  in  appellant 
was  admitted  in  evidence.  It  described  lot  one  and  the  east 
half  of  lot  two  in  John  F.  Mullery's  subdivision  of  certain 
land  in  South  Waukegan.  The  bldck  number  was  omitted, 
and  the  evidence  showed  that  the  subdivision  contained  three 
blocks,  in  each  of  which,  were  lots  numbered  one  and  two. 
The  description  fitted  equally  well  three  different  localities. 
Appellee,  over  appellant's  objection,  was  permitted  to  intro- 
duce oral  evidence  to  show  that  the  buildings  were  in  block 
two  of  MuUery'e  subdivision,  but  such  evidence  left  it  still 
a  matter  of  conjecture  as  to  what  block  the  lots  were  in. 
"For  the  purpose  of  sustaining  a  grant,  a  deed  which  is 
reasonably  certain,  and  purports  to  convey  a  title,  may  be 
introduced  in  evidence,  and  the  description  aided  by  extrinsic 
evidence.  But  such  evidence  must  not  enlarge  or  vary  the 
terms  of  the  instrument."  Colcord  v.  Alexander,  67  111. 
581.  It  can  only  be  introduced  for  the  purpose  of  explaining 
whatever  ambiguity  there  may  be  in  the  terms  actually  used. 
Here,  the  extrinsic  evidence  was  not  introduced  to  explain 
an  ambiguity  in  the  description,  for  the  purpose  of  sustain- 
ing a  grant,  but  to  supply  an  element  missing  from  the  des- 
cription, material  and  necessary  to  locate  the  premises.  This 
evidence  was  not  sufiicient,  and  there  was  no  proof  that  ap- 
pellant owned  the  building. 

To  charge  appellant  with  knowledge  that  intoxicating 
liquors  were  sold  in  the  building  in  question,  the  record  of 
two  chattel  mortgages,  purporting  to  have  been  given  by  R. 
H.  Fairbum  to  appellant,  and  to  convey  chattels  situated 
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in  a  saloon  on  Twenty-second  street,  conducted  by  Fairburn, 
and  owned  by  appellant,  was  admitted  in  evidence.  Appel- 
lee argues,  that,  in  accepting  the  mortgages,  appellant  ad- 
mitted that  Fairburn  was  selling  intoxicating  liquors  in  its 
building.  There  was  no  proof  that  the  mortgages  were  de- 
livered to  appellant,  or  accepted  by  it,  or  that  it  knew  any- 
thing about  them,  or  knew  that  they  were  on  record,  or  that 
it  exercised  any  authority  over  the  property  described  therein. 
In  Thompson  v.  Dearborn,  107  HI.  87,  it  was  held  that,  "The 
act  of  recording  a  deed  cannot  amount  to  a  delivery  and 
acceptance  when  there  does  not  appear  an  assent  to  or  knowl- 
edge by  the  grantee,  of  the  act"  In  the  absence  of  proof  that 
the  chattel  mortgages  were  delivered  to  appellant,  or  that  it 
knew  anything  about  them  or  knew  that  they  were  on  record, 
or  that  it  exercised  acts  of  ownership  over  the  property,  it 
cannot  be  held  to  have  admitted  the  recitals  in  the  mortgages, 
as  contended  by  appellant.  Therefore,  there  was  no  proof 
that  appellant  knew  that  intoxicating  liquor  was  sold  in  the 
building  in  question. 

Appellant's  instruction  on  the  subject  of  exemplary  dam- 
ages was  properly  refused,  because  it  assumed  the  truth  of 
certain  facts,  as  to  some  of  which  there  was  no  evidence, 
and  all  of  which  were  for  the  jury  to  determine. 

There  being  no  sufficient  evidence  to  sustain  the  judgment 
against  appellant,  it  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


F.  A.  Campbell,  Appellant,  v.  Abalino  C.  Bardwell,  Appel- 
lee. 

■ 

Gen.  No.  5376. 

Vkbdiots-^itAmi  not  disturbed.  A  verdict  will  not  be  set  aside  on 
review  as  against  the  weight  of  the  evidence  unless  clearly  and  mani- 
festly so. 
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Assumpsit.  Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon. 
R.  S.  Fabrand,  Judge,  presiding.  Heard  in  this  court  at  the  April 
tenn,  1910.    Affirmed.    Opinion  filed  October  18,  1910. 


John  E.  Ebwin,  for  appellant. 
E.  E.  WiNOEBT,  for  appellee. 

Mb.  Pbbsiding  Justicb  Willis  delivered  the  opinion  of 
the  court 

This  suit  was  brought  by  F.  A.  Campbell,  doing  business 
in  Chicago  as  the  Central  Detective  Agency,  against  Abalino 
C.  Bardwell,  a  resident  of  Dixon,  to  recover  a  balance  of 
$478.70  claimed  to  be  due  for  detective  services.  A  trial  re- 
sulted in  a  verdict  and  judgment  for  Bardwell,  from  which 
judgment  Campbell  prosiBcutes  this  appeal. 

The  evidence  shows  that  the  town  of  Dixon  had  adopted 
the  local  option  law,  that  a  league  had  been  formed,  and  a 
fund  raised  to  secure  evidence,  upon  which  to  convict  viola- 
tors of  the  law.  Appellee  was  the  agent  of  the  league  and 
custodian  of  its  funds.  Appellant  solicited,  by  correspond- 
ence, employment  by  the  league  to  secure  evidence  of  illegal 
liquor  selling,  stating  that  he  did  the  law  and  order  league 
work  of  Chicago,  and  most  of  the  anti-saloon  league  work  of 
the  State;  that  he  would  guarantee  nothing  but  first  class 
service  and  good  results.  Appellee  replied  that  they  were 
unfavorable  to  the  use  of  detectives  unless  fortified  by  strong 
evidence,  and  asked  what  his  charges  would  be,  and  how 
many  men  he  thought  it  would  be  advisable  to  set  to  work. 
Appellant  replied  that  his  charges  were  $5  per  day  and 
expenses;  and  that  two  men  would  be  sufficient  to  do  the 
work;  that  he  would  send  nothing  but  experienced  and  re- 
liable men  who  would  "deliver  the  goods."  It  was  agreed 
that  appellant  should  send  out  operators  to  secure  evidence, 
and  he  suggested  that  they  engage  in  the  chicken  business, 
and  said  he  thought  it  would  meet  the  expenses  of  the  imder- 
taking.  It  was  agreed  that  the  men  go  into  that  business 
and  rent  a  place  for  that  purpose.    It  was  understood  that 
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appellee  should  have  nothing  to  do  with  the  business  or  the 
work  of  the  men ;  that  he  was  not  to  know  who  the  detectives 
were;  and  they  were  not  to  know  that  he  had  any  interest 
in  their  work.  They  were  to  work  under  the  direction  of 
appellant  from  Chicago  and  were  to  report  to  him.  The  con- 
tract was  made  the  last  of  June^  and  the  grand  jury  were  to 
meet  September  21.  On  July  8,  appellant  sent  a  man  named 
Anderson  to  Dixon.  It  was  not  claimed  that  he  was  a  de- 
tective, but  that  he  was  an  excellent  man  in  the  poultry 
business.  On  or  about  July  18,  he  was  joined  by  a  man 
named  Elms  who  was  to  operate  as  a  detective,  and  August 
16,  F.  A.  Campbell's  son,  was  sent  out  to  replace  him. 
Elms  admitted,  that,  until  Campbell  came,  no  drinks  were 
obtained  in  Dixon,  but  the  first  daily  report  made  three 
days  after  Campbell's  arrival  shows  that  they  got  beer.  On 
September  15,  at  his  son's  request,  appellant  sent  out  two 
men,  Mays  and  Heard,  neither  of  whom  made  reports  that 
ever  reached  appellee,  nor  did  they  appear  as  witnesses.  They 
rendered  no  service  of  any  value  to  appellee  or  the  cause 
which  they  represented,  and  possessed  none  of  the  qualifi- 
cations which  appellant  agreed  to  furnish.  The  most  that 
they  did  was  to  charge  $5  a  day  for  services  and  run  up 
heavy  expenses  for  cigars  and  many  other  things,  including 
drinks  at  a  time  when  they  made  no  reports  that  they  found 
any  intoxicating  liquor  being  sold  in  the  town.  Appellant 
sent  these  men  without  knowledge  of  their  qualifications, 
and  he  conceded  that  they  turned  out  to  be  dead  beats,  and 
that  Mays  deserved  to  be  indicted. 

The  evidence  shows  that  instead  of  the  poultry  business 
paying  the  expenses  of  the  undertaking  it  was  conducted  at  a 
loss,  and  nothing  was  done  by  appellant's  agents  to  procure 
any  evidence  of  the  violation  of  the  law  until  about  two  or 
three  weeks  before  the  grand  jury  met,  when  they  secured 
suflicient  evidence  so  that  a  number  of  indictments  were  re- 
turned thereon.  Some  trials  were  had  on  the  indictments, 
but  there  were  no  convictions,  and  only  one  plea  of  guilty. 
Oil  October  16,  appellant  told  appellee  that  he  still  owed 
him  $516.     Not  understanding  how  there  could  be  that 
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amount  due,  appellee  began  to  investigate  and  to  check  over 
the  account,  which  he  had  not  done  up  to  this  time,  relying 
upon  appellant's  honesty,  and  became  convinced  that  he  had 
already  overpaid  appellant.  Some  correspondence  followed, 
and  on  May  28  of  the  next  year,  at  appellee's  request,  appel- 
lant rendered  an  itemized  account,  showing  a  balance  due 
of  $516.17.  It  is  true  that  the  record  discloses  letters  from 
appellee  admitting  a  further  liability,  at  any  rate,  for  some 
part  of  the  balance  sued  for.  But  these  letters  were  written 
before  he  had  seen  the  account  and  ascertained  the  manner  in 
which  he  had  been  treated  by  appellant  When  he  had  the 
entire  account  before  him  and  ascertained  the  real  facts,  he 
refused  to  pay  the  balance,  and  we  are  of  the  opinion  under 
all  the  circumstances  appearing  in  evidence,  that  he  is  not 
concluded  by  the  statements  in  his  letters. 

We  are  satisfied  that  the  jury  were  warranted  in  finding 
that  appellant  did  not  in  good  faith  perform  the  services 
which  he  undertook,  and  that  $1,073.63  which  appellee  paid 
appellant  was  much  more  than  he  received  value  for.  We 
think  that  while  there  may  be  some  errors  of  law  in  the 
record  the  judgment  does  substantial  justice. 

The  judgment  is  affirmed. 

AffirmecL 


John  Funk  et  al.,  Appellants,   v.   The  People^  for  use  of 

Frank  Kempton,  Appellee. 

Gen.  No.  5379. 

Appeals  and  ebbors — remedy  where  directions  upon  remandment  im^ 
proper.  If  upon  remandment  of  a  cause  the  directions  given  to  the 
trial  oourt  are  improper,  the  remedy  is  by  petition  for  rehearing;  if 
that  remedy  is  not  availed  of  the  propriety  of  such  directions  cannot 
be  urged  upon  a  subsequent  appeal. 

Appeal  from  the  Circuit  court  of  Livingston  county;  the  Hon.  T.  M. 
Harris,  Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1910. 
Affirmed.  Opinion  filed  October  18,  1910.  Rehearing  denied  November 
18,  1910. 
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Chase  Fowleb^  for  appellants. 

White  &  Tuesbubg  and  Norton  &  Obtman,  for  appellee. 

Mb.  Pbesiding  Justice  Willis  delivered  the  opinion  of 
the  court. 

This  case  with  slight  variation  in  the  title,  was  before  this 
court  in  123  111.  App.  100,  before  the  Supreme  Court  in 
221  IlL  436,  and  before  this  court  again  and  reported  in 
139  111.  App.  563.  The  opinion  on  that  appeal  directed  the 
court  below  to  enter  a  certain  order.  The  cause  was  redock- 
eted  in  the  court  below,  and  an  order  was  there  entered  from 
which  John  Funk  and  Lizzie  F.  Kempton  administrators 
of  the  estate  of  Parker  S.  Kempton,  deceased,  prosecute  this 
appeal. 

Motions  by  appellee  to  tax  the  costs  of  the  additional  ab- 
stract to  appellants  and  dismiss  the  appeal,  were  taken  with 
the  case.  The  order  appealed  from,  so  far  as  this  record 
discloses,  is  in  exact  obedience  to  the  directions  in  our  former 
opinion. 

The  circuit  court  was  bound  to  enter  the  order  as  di- 
rected. If  the  directions  to  that  court  were,  in  any  par- 
ticular, improper,  appellant's  remedy  was  to  petition  this 
court  for  a  rehearing.  This  they  did  not  do.  Therefore 
they  must  abide  by  our  former  direction.  The  motion  to 
dismiss  the  appeal  is  denied.  The  motion  to  tax  the  cost  of 
the  additional  abstract  to  appellant  is  granted  and  the  order 
appealed  from  is  affirmed. 

Affirmed. 


Ray  Blasdel,  Appellant,  v.  Ole  A.  Erickson,  Appellee. 

Gen.  No.  5382. 

Statute  of  frauds — when  promise  within,     A  collateral  undertak- 
ing to  pay  the  debt  of  another  without  any  benefit  moving  to  the  prom- 
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isor  if  not  in  writing  is  void  under  the  Statute  of  Frauds  and  there  is 
no  distinction  in  law  between  the  promise  to  pay  the  debt  of  another  and 
a  promise  to  do  some  collateral  act  by  which  payment  might  be  obtained. 

Action  commenced  before  a  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Livingston  county;  the  Hon.  T.  M.  Habbis,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1910.  Affirmed.  Opin- 
ion filed  October  18,  1910. 

C.  C.  and  L.  F.  Strawn,  for  appellant. 

A.  0.  Norton  and  F.  A.  Oetmak,  for  appellee. 

Mb.  Pbesidino  Justice  Willis  delivered  the  opinion 
of  the  court. 

This  suit  was  brought  against  Ole  A.  Erickson  and  Fred 
Duckett  before  a  justice  of  the  peace,  and  an  appeal  taken 
by  Erickson  from  the  judgment  of  the  justice  to  the  Circuit 
Court  of  Livingston  county.  There  Duckett  entered  his 
appearance  and  the  case  was  dismissed  as  to  him.  The 
proofs  show  that  Blasdel  had  a  judgment  against  Mr.  and 
Mrs.  Jesse  Duckett  for  $30  on  which  an  execution  was  in 
the  hands  of  a  constable  for  collection.  All  the  personal 
property  owned  by  Mr.  and  Mrs.  Duckett  was  exempt  from 
execution.  Satisfaction  of  the  execution  was  demanded  of 
them  and  they  did  not  schedule  their  property,  and  because  of 
their  neglect  so  to  do,  the  execution  became  a  lien  on  their 
property  sufficient  in  value  to  pay  the  judgment  On  the 
last  day  of  the  life  of  the  execution,  Erickson,  father  of  Mrs. 
Jesse  Duckett,  asked  Blasdell  to  give  Jesse  and  his  wife  more 
time.  Blasdel  replied  that  this  was  the  last  day  of  the  life 
of  the  execution  and  he  could  not  let  it  run  out,  but  that  if 
Fred  Duckett,  father  of  Jesse  Duckett,  and  Erickson  would 
give  a  note  for  sixty  days  for  the  amount,  he  would  let  the 
matter  run.  Erickson  said  he  would  sign  such  a  note.  Bias- 
del  prepared  a  note  and  Fred  Duckett  signed  it,  not  finding 
Erickson.  Blasdel  then  handed  the  note  to  the  constable 
who  had  the  execution  and  asked  him  to  get  Erickson  to 
sign  it.     The  constable  found  Erickson  on  his  way  to  the 
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depot,  and  he  said  he  was  going  to  Peoria,  and  was  in  a 
hurry,  but  would  call  in  and  sign  the  note  when  he  got  back. 
Blasdel  directed  the  execution  returned.  Afterwards  he 
asked  Erickson  to  sign  the  note  and  Erickson  refused,  and 
said  he  had  not  promised  to  sign  it.  Blasdel  brought  this 
suit  to  recover  that  debt.  On  the  trial  of  the  appeal  at  the 
close  of  Blasdel's  evidence,  the  court  directed  a  verdict  for 
Erickson.  Judgment  was.  entered  thereon  and  Blasdel  prose- 
cutes this  appeal. 

Appellant  testified  that  he  did  not  satisfy  the  justice  judg- 
ment However,  he  offered  a  transcript  of  the  judgment 
and  proved  that  the  entries  thereon  were  in  the  handwrit- 
ing of  the  justice  except  a  signature  of  the  constable  not 
material  here.  The  transcript  was  admitted  in  evidence 
except  an  entry  thereon  as  follows,  "Note  taken  for  judg. 
&  costs  by  B.  BlasdeL"  It  is  urged  that  it  was  error  not  to 
admit  the  entry. 

There  was  no  proof  that  appellant  had  agreed  to  release 
or  satisfy  the  judgment  in  consideration  of  Duckett  and 
appellee  executing  the  note,  but  the  proof  was  that  appellant 
only  agreed  to  let  the  execution  be  returned  and  to  give  the 
judgment  debtors  time.  There  was  no  proof  that  appellant 
authorized  the  entry  to  be  made,  and  there  was  no  proof 
when  it  was  made.  For  aught  that  appears  in  the  evidence,  it 
may  have  been  made  after  this  suit  was  begun,  or  it  may  have 
been  made  without  any  authority.  Appellant  testified  he 
did  not  satisfy  the  judgment  The  entry  does  not  purport 
to  be  a  satisfaction  of  the  judgment,  and  we  do  not  think  the 
admission  of  this  entry  on  the  docket  would  have  proved 
that  the  judgment  was  satisfied,  when  disputed  by  appellant 

The  case  presented  by  this  record,  then,  is  that  Erickson 
and  Fred  Duckett  promised  to  sign  this  note  for  the  debt 
of  Jesse  and  Julia  Duckett,  the  debt  of  another,  and,  that 
on  the  faith  of  that  promise,  appellant  caused  the  execution 
to  be  returned,  and  thereby  lost  the  advantage  of  making 
his  debt  out  of  the  property  which  the  defendants  in  the 
execution  had  neglected  to  schedule  as  exempt  within  the 
time  fixed  by  law. 
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The  yielding  or  releasing  the  lien  on  the  execution  was 
a  consideration  moving  from  appellant^  but  it  did  not  bene- 
fit appellee.  He  received  no  consideration  or  benefit  for  his 
promise.  It  was  a  collateral  undertaking  to  pay  the  debt 
of  another,  without  any  benefit  moving  to  the  plromisor,  and 
since  it  was  not  in  writing,  and  since  there  is  no  distinction 
in  law  between  the  promise  to  pay  the  debt  of  another,  and 
a  promise  to  do  some  collateral  act  by  which  payment  might 
be  obtained,  it  was  void  under  the  statute  of  frauds.  Scott 
v.  Thomas,  1  Scam.  68;  Eddy  v.  Koberts,  17  111.  504; 
Borchsenius  v.  Canutson,  100  111.  82 ;  Farmers'  and  Mechan- 
ics' Bank  v.  Spear,  49  111.  App.  509,  affirmed  in  156  111. 
555. 

The  Borchsenius  case  quotes  with  approval  from  Curtis  v. 
Brown,  5  Cush.  488,  the  following,  "Where  the  plaintiff, 
in  consideration  of  the  promise,  has  relinquished  some  lien, 
benefit  or  advantage  for  securing  or  recovering  his  debt,  and 
where  by  means  of  such  relinquishment,  the  same  interest  or 
advantage  has  inured  to  the  benefit  of  the  defendant, — ^in 
such  cases,  although  the  result  is  that  the  payment  of  the 
debt  of  the  third  person  is  effected,  it  is  so  incidentally  and 
indirectly,  and  the  substance  of  the  contract  is  the  purchase 
by  the  defendant  of  the  plaintiff  of  the  lien,  right  or  benefit 
in  question  *  *  *.  But  where  the  original  debt  still 
subsists,  and  where  the  plaintiff  has  relinquished  no  interest 
or  advantage  which  has  inured  to  the  benefit  of  the  defendant, 
it  is  not  an  original  contract,  but  a  contract  to  pay  another's 
debt,  and  must  be  in  writing." 

As  the  evidence  shows  the  promise  relied  upon  was  but 
an  oral  promise  to  answer  for  the  debt  of  another,  the  court 
did  not  err  in  directing  the  verdict 

The  judgment  is  therefore  affirmed. 
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ACCORD  AND  SATISFACTION. 

CompronUse—'wYien  offer  of,  competent,    p.  32. 
Dispute — when  sufficient  to  sustain.*    p.  218. 
E8tabli8?Mneni — ^what  sufficient,     p.  218. 
When  ftot  eatahliahed.    p.  199. 

ACCOUNT  STATED. 

Effect  of.    p.  132. 

Evidence — what  does  not  establish  account  stated,     p.  251. 

what  establishes  account  stated,    p.  261. 

What  not.    p.  132. 

ACCOUNTING. 

Croas-hiil — ^when  unnecessary,     p.  16. 

ACT  OP  GOD. 

Common  earriera — ^when  act  of  God  does  not  relieve  liability,    p.  106. 

ACTIONS  AND  DEFENSES. 

Accord  and  satiefaction — ^what  sufficient  to  sustain,     p.  218. 

when  dispute  sufficient  to  sustain,     p.  218. 

when  not  established,     p.  199. 

Aesumpeit— effect  of  account  stated,    p.  132. 

Bailments — ^when  burden  of  exoneration  on  bailee,     p.  583. 

Bankruptcy— effect    in    action    upon    bond    of    voluntary    assignm^t 

following  wrongful  appointment  of  receiver,     p.  262. 
what  not  essential  to  maintenance  of  action  upon  bond  given  upon 

appointment  of  receiver,    p.  262. 
Bonds — ^when  action  upon  appeal  bond  not  premature,     p.  126. 
Common  carriers — ^burden  to  establish  limitation  of  liability,     p.  106. 

when  act  of  God  does  not  relieve  liability,     p.  106. 

Compromise — ^when  offer  of,  competent,     p.  32. 

Contracts — ^what  may  be  recovered  upon  unlawful  rescission,    p.  222. 

• when  person  ordering  work  done  liable,    p.  204. 

who  liable  upon.     p.  191. 
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Divoroe—whtn  desertion  established,     p.  664. 

Employer  and  employee — duty  of  latter  wrongfully  discharged,    p.  413. 

remedy  of  latter  wrongfully  discharged,    p.  413. 

Foreclosure— when  defense  not  available,     p.   606. 
Injunctiona — ^what  essential  to  propriety  at  instance  of  private  indi- 
vidual to  restrain  obstruction  of  public  street,    p.  504. 
whto  lie  to  restrain  prosecutions  of  actions  at  law  upon  note.    p. 

456. 
Insurance — ^what  misrepresentations  do  not  void  policy,     p.  138. 

what  will  not  defeat  recovery  under  burglary  policy,    p.  1. 

when  company  estopped  to  deny  payment  of  premium,    p.  264. 

when  defense  of  nonownership  does  not  lie.    p.  33. 

when  defense  that  loss  was  payable  to  mortgagee  not  available. 

p.  602. 

when  false  representations  vitiate  policy,     p.  236. 

Laches — ^when  defense  need  not  be  specifically  relied  upon,  in  answer. 

p.  489. 
Landlord  and  tenant — what  damages  recoverable  for  unlawful  witk- 

holding.     p.  126. 
what  does  not  waive  right  to  forfeit  lease  for  nonpayment  of 

rent.    p.  339. 
when  former  not  liable  for  injuries  sustained  from  sewer  gu. 

p.  278. 
Liens — ^when  reservation  contained  in  deed  enforced,     p.  863. 
Mandamus — ^when  judgment  requiring  drainage  commissioners  to  build 

bridge  not  erroneous,    p.  427. 
Mines  •  and  miners — what  defense  doubtful  in  action  charging  wilful 

violation,    p.  478. 
what  not  defense  to  action  charging  wilful  violation,     pp.  477» 

478. 
Negligence — what  essential  to  establish  liability,     p.  78. 

when  city  liable  for  disrepair  of  bridge,    p.  560. 

Negotiable  instruments— endoTaee'B  right  of  action  in  his  own  name. 

p.  390. 

what  does  not  destroy  negotiability,     p.  390. 

when  action  may  be  brought  prior  to  maturity,    p.  390. 

when    endorser    discharged    for    failure    of    presentment    within 

reasonable  time.     p.  408. 
Quantum  meruit — ^when  recovery  upon  proper,    p.  145. 
Quo  warranto — ^what  plea  in  justification  must  set  up.    p.  377. 
Redemption — ^what  defense  to  riglit  of.     p.  488. 
Reformation — ^how  must  be  obtained,     p.  57. 
Res  judicata — what  estoppel  by  judgment,     p.  413. 
Road   hed — ^what    recovery    limited    upon    change    of   construction    of. 

p.  24. 
Specific  performance — ^what  essential  to  enforcement  of  ante-nuptial 

contract,    p.  90.  « 
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Btatute  of  frauds — ^what  conflideration  sufficient  to  support  promise  to 

pay  debt  of  another,    p.  165. 

what  promise  within,    pp.  165,  616. 

Statute  of  limitations — against  whom  does  not  run.     p.  438. 

what  tolls  running  of,  as  against  drainage  oommissioners.     p. 

427. 

when  no  defense,    p.  489. 

when  runs  against  bond.    p.  438. 

Suits — ^wHat  commencement  of  action,    p.  391. 

-^—  when  premature  commencement  waived,    p.  891* 

ADMINISTRATION  OF  ESTATEa 

Advancements — when  interest  chargeable  upon.    p.  489. 
Remedy — ^what  concurrent  with  right  to  file  claim,    p.  391« 

AMENDMENTS  AND  JEOFAILS. 

BiU  of  exceptions — when  amendments  to,  not  stricken,    p.  408* 
Dismissal  of  party — ^when  proper,    p.  547. 

APPEALS  AND  ERRORa 

Appettate  Court — duty  of,  upon  review  of  evidence,    p.  296. 
Argwnients  of  counsel — when  improper,     p.  313. 
Assignment  of  error— effect  of  failure  to  make,  upon  record,    p.  89. 
what  deemed  waived,    pp.  478,  606,  627. 


Bill  of  exceptions — ^jurisdiction  of  Municipal  Court  to  allow,  p.  228. 

when  amendments  to,  not  stricken,    p.  408. 

—  when  Municipal  Court  loses  Jurisdiction  to  sign.     p.  228. 
when  Municipal  Court  unauthorized  to  extend  time  for  filing. 

p.  179. 

when  not  stricken,    p.  231. 

Bill  of  particulars — when  defect  in.  will  not  reverse,    p.  165. 

Complaint — of  wtiat  cannot  be  made.     pp.  316,  489,  611. 

Conduct  of  counsel — what  not  cured  by  sustaining  of  objection*     p. 

367. 
Continuance — ^when  denial  not  ground  for  reversal,     p.  313. 
Costs — ^when  order  as  to,  not  subject  to  review,     p.  606. 
Cross-errors — ^when  essential,     p.  543. 
Defense — ^when  not  considered,     p.   664. 
Demurrer — ^when  ruling  upon  not  subject  to  review,    p.  664. 
Dismissal — ^when  made  of  court's  own  motion,     p.  242. 
Encumbering  record — relief  accorded,     p.  360. 
Evidence — ^when  exclusion  of  competent  will  not  reverse,    p.  367« 
Excessive — ^when  properly  cured  by  remittitur,    p.  666. 
when  verdicts  are.    pp.  463,  468. 


622  Appellate  Courts  of  Illinois. 

Excessive — ^when  verdict  not  disturbed  as.    p.  310. 

Final  order — what  not.    p.  242. 

Former  opimon — effect  of.  p.  628. 

Incompetent  evidence — presumption  as  to  rejection  of.    p.  441. 

Incompetent  testimonjf — what  does  not  waive  objection  to.     p.  441. 

Injunctions — what  not  involved  in  appeal  from  order  dismissing  bilL 

p.  355. 
Instructions — erroneous   in  ignoring  defense,     p.  484. 

when  cannot  be  complained  of.    p.  25. 

when    erroneous    upon    question    of    damages    will    not    reverse. 

p.  573. 

when  erroneous  will  not  reverse,    p.  578. 

when   modification    as   to    duty   of   jury    if   evidence    is   evenly 

balanced,  erroneous,    p.  402. 
when  refusal  of  correct  will  not  reverse,    pp.  316,  533,  573. 

when  upon  interest  of  one  party  erroneous,  p.  578. 

when  upon  quantum  of  proof  not  erroneous,    p.  331. 

Mandamus — ^when  appeal   from   order   granting  peremptory  writ  dis- 
missed,    p.  540. 

Merits  of  controversy — when  not  subject  to  review.     313. 

Motion  for  neto  trial — ^when  predicated  upon  absence  of  counsel  will  not 

be  granted,    p.  602. 
Motion  in  arrest — ^when  ruling  upon,  not  preserved,    p.  402. 

when  should  be  sustained,    p.  401. 

Municipal  Court — practice  on  review,    p.  254. 

when  judgment  not  set  aside  on  review,     p.  346. 

Peremptory  instructions — when  essential  to  justify  giving  ol    p.  369. 

when  ruling  upon  motion  for  waived,     pp.  369,  583. 

Presumption — ^when  prevails  that  judgment  was  sustained  by  evidence 

not  preserved  in  the  record,    p.  206. 
Remandment — ^remedy  where  directions  upon,  improper,     p.  614. 
Remiarks  of  counsel — ^when  not  subject  to  review,     p.  63. 
Remarks  of  trial  court — ^when  not  subject  to  review,    pp.  61,  145. 
Remittitur — when  effectual  to  cure  error,     p.  146.. 
Res  judicata — effect  of  erroneous  decision,    p.  261. 
Special  findings — ^when  cannot  be  complained  of.    pp.  106,  106. 

what  not  equivalent  to  objection  to.    p.   106. 

Stipulation — ^when  not  part  of  record,    p.  611. 

Validity  of  ordinance — when  certificate  that,   is   involved,  ineffectual 

to  work  transfer  of  appeal  to  Supreme  Court,    p.  272. 
Variance — ^when  and  how  objection  must  be  made.    p.  527. 

when  objection  comes  too  late.    p.  627. 

Verdicts— when  not  disturbed,     pp.  176,  221,  331,  611. 

when  set  aside  as  against  the  evidence,    pp.  14,  22,  46,  72,  161, 

234,  599,  609. 
WHts  of  error — ^when  cannot  be  maintained,    p.  381. 


Topical  Index.  623 


APPUCATION  OF  PAYMENTa 

Payments — ^how  application  made.    p.  10. 

ASSAULT  AND  BATTEBY. 

Burden  of  proof,    p.  468. 
VerdicU — ^when  excessive,    p.  468. 

ASSUMED  RISK. 

See  Master  and  Servant. 

ASSUMPSIT. 

Account  stated — effect  of.    p.  132. 

what  evidence  does  not  establish,    p.  251. 

■      what  evidence  establishes,    p.  251. 

what  not.    p.  132. 

Contracts — who  liable  upon.    p.  191.- 

Joint  defendant — when  judgment  may  be  entered  against,  in  action 

ex  contractu,    p.  155. 
(hrdering  work  done — ^when  person  liable,    p.  204. 
Quantum  meruit — ^when  recovery  upon  proper,    p.  145. 
Set-off — when  disposed  of  by  verdict,    p.  145. 
Suits — ^when  premature  commencement  waived,    p.  391* 

BAILMENTS. 

BiUlee — ^when  burden  of  exoneration  on.    p.  583. 

BANKRUPTCY. 

Appointment  of  receiver-— effect  in  action  upon  Ixmd  of  voluntary  as- 
signment following  wrongful,    p.  262. 

when  wrongful  so  as  to  support  action  upon  bond.    p.  262. 

Maintenance  of  action — ^what  not  essential  to,  upon  bond  given  upon 
appointment  of  receiver,    p.  262. 

BASTARDY. 

Oross-ecnmination — ^when  restriction  of,  will  reverse,    p.  307* 

BILLS  AND  NOTES. 

See  Negotiable  Instbuments. 
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BILLS  OF  EXCEPTIONS. 

Amendment — when  not  stricken,    p.  408. 
Municipal  Court — jurisdiction  to  allow,    p.  228, 

when  loses  jurisdiction  to  sign.    p.  228. 

-^—  when  not  stricken,    p.  231. 

when  unauthorized  to  extend  time  for  filing  bill  of  exceptions. 

p.  179. 
Presumption — ^when  prevails  that  judgment  was  sustained  by  evidenoe 

not  preserved-  in  the  record,    p.  206. 
Stipulation — ^when  not  part  of  record,    p.  611. 


BONDS. 

Appeal  bond — ^when  action  upon,  not  premature,    p.  126. 

Assignments  of  breaches — how,  of  official  bond,  should  be  alleged,  p. 
647. 

Bankruptoff — effect  in  action  upon  bond  of  voluntary  assignment  fol- 
lowing wrongful  appointment  of  receiver,    p.  262. 

what  not  essential  to  maintenance  of  action  upon  bond  given 

upon  appointment  of  receiver,    p.  262. 

— —  when  appointment  of  receiver  wrongful  so  aa  to  support  aetion 
upon  bond.    p.  262. 

Declaraiion — ^what  in  action  upon  official  bond  not  defective,    p.  646. 

Staters  attorney — ^propriety  of  institution  by,  of  action  upon  official 
bond.    p.  647. 

Statute  of  limitations — when  runs  against  bond.    p.  488, 


BROKERS  AND  FACTORS. 

Commissions — ^what  does  not  entitle  to.    p.  486. 
—  when  entitled  to.    p.  168. 
when  not  entitled  to.    p.  171. 


CHANCERY. 

Bill  in  chaneery — ^what  essential  to  constitute,    p.  S81. 

Costs — ^when  decree  reversed  for  failure  to  award,    p.  227. 

Cross-bill — ^when  unnecessary,    p.  16. 

Injunctions — ^what  essential  to  propriety  at  instance  of  private  indi- 
vidual to  restrain  obstruction  of  public  street,    p.  604. 

Laches — ^when  defense  need  not  be  specifically  relied  upon,  in  answer,  pw 
489. 

Reformation — how  must  be  obtained,    p.  67. 
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CITIES,  VILLAGES  AND  TOWNS. 

Injunctiona — ^what  essential  to  propriety  at  instance  of  private  indi- 
vidual to  restrain  obstruction  of  public  street,    p.  604. 

Lounging — ^when  conviction  for  sustained,    p.  130. 

Notice  of  disrepair — ^what  not»  of  streets,    p.  690. 

Vuiaanoea — ^what  constitute,    p.  604. 

ObstructioH  in  public  street — injury  resulting  from.    p.  689. 

Personal  injuries — ^when  failure  to  comply  with  act  concerning  suits 
at  law  for,  bars  recovery,    p.  88. 

Streets — ^what  use  unlawful,    p.  604. 

Title  to  offioe — ^how.caimot  be  questioned,    p.  88. 

COLLATERAL  ATTACK. 

Title  to  office — how  cannot  be  questioned,    p.  88. 

CX>MITr. 

Bister  state — ^what  does  not  tend  to  establish  law  of.    p.  168. 
—  what  tends  to  establish  law  of.  p.  168. 

COMMISSIONS. 

See  BB0KEB8  and  Factobs. 

COMMON  CARRIERS. 

Act  of  Gk>d— when,  does  not  relieve  liability,    p.  106. 
Oonneeting  carrier — ^right  of.    p.  168. 
Limitation  of  UaHlity — burden  to  establish,    p.  100. 
Negligence — ^when  carrier  guilty  of.    p.  106. 
Obligations — by.  what  laws  governed,    p.  168. 

CONTINUANCES. 

Denial — when  not  ground  for  reversal,    p.  818. 

CONTRACTS. 

Alternative  promises — ^right  to  elect  as  to.    p.  216. 
Ante-nuptial  contract — ^what  essential  to  enforcement  of.    p.  90. 
Articles  of  separation — ^what  essential  to  sustain,    p.  74. 
Cancelation — ^when  cannot  be  made.    p.  643. 
Cancelation  of  lease — ^what  does  not  effect,    p.  187. 
Common  carrier — ^by  what  laws  oblijrations  of  governed,    p.  168. 
Construction — ^what  competent  to  aid.     pp.  16,  222. 
Voi^  CLvn.— 40. 
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Deliveries — ^right  to  reject,    p.  199. 

Eaeoutory  contract  under  seal — ^how  cannot  be  varied,    p.  339« 

modification  oi.    p.  186. 

release  of.    p.  186. 

Interest — ^when  allowance,  under  construction  of  contract  as  made  by 

parties  proper,    p.  16. 
Lea«0— construed,    p.  683. 
Liable — ^who  is,  upon  contracts,    p.  191. 
Mortgage — ^what  consideration  sufficient  to  support,    p.  606. 
Ordering  work  done — ^when  person  liable,     p.  204. 
Parol  evidence — ^when  incompetent  as  tending  to  affect,    p.  96. 
Quantum  meruit — ^when  recovery  upon  proper,    p.  146. 
Reformation — ^how  must  be  obtained,     p.  67. 
Sales — ^when  contract  not  established,    p.  209. 
Substantial  performance — when  not  sufficient,     p.  175. 
Unlawful  rescission — ^what  may  be  recovered  upon.    p.  222. 
Vendor — when  entitled  to  recover  purchase  price,    p.  176. 

CONTRIBUTORY  NEGLIGENCB. 

Automobile — person  injured  by.    p.  632. 

Crossing  railroad  tracks — ^when  not  contributory  negligence,    p.  573. 

when  person,  guilty,    p.  347. 

Driving  upon  tracks — ^how  question  as  to  contributory  negligence  de- 
termined,   p.  369. 

Effect,    p.  463. 

Persons  in  peril — ^when  not  guilty  of  contributory  negligence,    p.  632. 

Riding  in  automobile — ^when  person  not  subject  to  charge  of  contribu- 
tory negligence,     p.  690. 

Switch  engine—employe  alighting  from.    p.  331* 


CONVEYANCES. 

Absolute  deed — ^what  essential  to  show,  in  fact  mortgage,    p.  488. 

Burden  of  proof — ^to  establish  nondelivery,     p.  363. 

Liens — ^when  reservation  contained  in  deed  enforced,  p.  363. 


COSTS. 

Condemnation  proceedings — propriety  of  taxation  of  fees  of  guardian 

ad  litem,    p.  423. 
FMure  to  award — when  decree  reversed,    p.  227. 
Imposition  of  costs — ^how  statute  pertaining  to,  construed,    p.  423. 
Judgment — what  essential  to  sustain,    p.  123. 
Order — ^when  not  subject  to  review,    p.  606. 
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CRIMINAL  LAW. 

A99atUt  o«Mi  baiter}^ — ^burden  of  proof,    p.  468. 

Conviction  of  crime — ^how  proof  of  must  be  made  in  eriminal  caae  to 

affect  credibility  of  witnew.    p.  49. 
Croat-examination — ^when  restriction  of,  will  reverae.    p.  307. 
Dram-8hop9 — ^when  indictment  sufficient,    p.  61. 
Ingtruction — ^when  in  criminal  case  upon  quantum  of  proof  required 

erroneous,    p.  49. 
Larceny— character  of  offense  and  manner  of  prosecution,    p.  642. 
Lounging — ^when  conviction  for,  sustained,    p.  180. 

DAMAGES. 

CoUateral  kindred — ^what  damages  reooverable  in  death  case  where  next 

of  kin  are.    p.  67. 
Imiructions — ^when  erroneous  upon  question  of  damages  will  not  re- 

Yerse.    p.  673. 
—  when  upon  damages  in  action  for  personal  injuries  to  minor  will 

not  reverse,    p.  296. 
Recoupment — what  essential  to.    p.  218. 
Road   bed — ^how   question   of   damages   arising   from   construction   of, 

determined,    p.  24. 
— '-*  what  recovery  limited  upon  change  of  construction  of.    p.  24. 
Unlawful  reaoisaion — ^what  may  be  recovered  upon.    p.  222. 
Unlawful  withholding — ^what  damages  recoverable  for.    p.  126. 

DEBT. 

Bankruptcy — what  not  essential  to  maintenance  of  aetioii  upon  bond 
given  upon  appointment  of  receiver,    p.  262. 

DEBTOR  AND  CREDITOR. 

Application  of  pajfmenta — ^how  made.    p.  10. 
iMit«osi^— how  established,    p.  102. 

DEDICATION. 

See  Streets  and  Azura. 

DEEDS. 

See  CoifVETAiicH. 

PEFINITIONa 
*F«nL*    p.  627. 
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DELIVERY. 

6m  Contxtances. 

DEMUBRER& 

See  Plbadino. 

DIVORCE. 

Articlea  of  separation — ^what  essential  to  suBtain.    p.  74. 

Desertion — ^when  established,    p.  664. 

i/umdictiour— what  does  not  deprive  court  of  equity  o^  over  children. 

p.  76.  

DOWER. 

Widoin— when  not  entitled  to.    p.  860. 

DRAINAOS. 

Bridges — duty  of  commissioners  to  maintain,    p.  427. 

Ditch — ^what  creates  new  obligation  to  bridge,    p.  427. 

Mandamus — when  judgment  requiring  drainage  commissioners  to  build 
bridge  not  erroneous,    p.  427. 

Statute  of  Limitations — ^what  tolls  running  of,  as  against  drainage  com- 
missioners,   p.  427. 

DRAM  SHOPa 

Anti-saioon  territory — ^what  competent  to  establish,    p.  61. 

what  constitutes  imlawful  selling  of  liquor  in.    p.  64. 

— ^-  what  instructions  properly  refua'd  in  prosecution  for  unlawfuHy 

selling  intoxicating  liquor  in.    p.  64. 
Indictment — ^when  sufficient,    p.   61. 

EMINENT  DOMAIN. 

Costs — fees  of  guardian  ad  litem  in  proceedings  to  condemn*    p.  423. 
Damages — ^how   question   of,   arising  from   construction   of  road  bed. 

determined,    p.  24. 
Proceedtfifl'— character  of.     p.  423. 
Road  bed — ^what  recovery  limited  upon  change  of  construction  ol    p.  24. 

EMPLOYER  AND  EMPLOYEE. 

Employe— duty  of,  wrongfully  discharged,    p.  413. 
remedy  of,  upon  wrongful  discharge,    p.  413. 
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EQUITY, 

See  Changkbt. 

ESTOPPEU 

JPfTOffWM  decMtOffir— effect  of.    p.  261. 

Premium — ^when  company  estppped  to  deny  payment  oL    p.  264. 

Ret  fudicaia—eSect  of  former  opinion,    p.  628. 

what  estoppel  by  judgment,    p.  413. 

BVIDENOE. 

Aeeotmi  etaied — what  does  not  establish,    p.  251. 

what  establishes,    p.  251. 

AdmissiofM— effect  of.    p.  63. 

effect  of,  by  one  heir  at  law.    p.  891. 

when  of  one  heir   not  binding  upon  oohein.    p.  402, 

Admieeione  againet  iniereat — comp<)tency  of.    p.  61. 
Anti-gmUHm  ierritary — ^what  competent  to  establish,    p.  51. 
AesouU  and  battery — burden  of  proof,    p.  468. 
Attomey^a  feet — ^how  what  is  reasonabloi  determined,    p.  696. 

—  what  incompetent  upon  value  of.    p.  695. 

when  courts  not  beund  by  evidence  as  to  Reasonableness  of.    p. 

696. 
Baeiardy — when  restriction  of  cross-examination  will  reverse,    p.  307. 
Competent  emdenoe — ^when  exclusion  of^  will  not  reverse,    p.  367. 
Compromise — ^when  offer  of,  competent,    p.  32. 
Conclmeiena  of  laio— questions  calling  for.    p.  222. 
Conviction  of  crime — ^how  proof  of  must  be  made  in  criminal  eade  to 

affect  credibility  of  witness,    p.  49. 
what  affects  credibility  of  witness,    p.  49. 

—  when,  competent,  upon  question  of  credibility,    p.  869. 
Conviction  of  tnfamoua  crime — ^when  proof  of,  competent,    p.  402. 
Croae-espamination — ^when  restriction  of,  will  reverse,    p.  307. 
Cuatom — when  not  competent,    p.  408. 

Bmecuiory  contract — how,  under  seal,  cannot  be  varied,    p.  339. 
Exemplification — ^when,  of  judgment,  proper,    p.  123. 
Oenuineneaa   of   aignature — ^how   question   of,    cannot   be    determined, 
p.  391. 

what  incompetent  upon  question  of.    p.  402. 

Immaterial — ^when  admission  of  will  not  reverse,    p.  831. 
Incompetent  evidence — ^presumption  as  to  rejection  of.    p.  441. 

when  admission  of,  will  not  reverse,     p.  222. 

Incompetent  teatimony — ^what  does  not  waive  objection  to.    p.  441. 
Inatruction — ^when  in  criminal  case  upon  quantum  of  proof  required 
erroneous,    p.  49. 
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Interpreter — ^when  should  be  called  to  testify  to  interview,    p.  150. 
Judicial  notice — of  what  taken,    pp.  123,  130. 
Medical  expert — aa  to  what  incompetent,    p.  181. 
Nanproduction — when  does  not  justify  unfavorable  inference,    p.  391. 
Parol  evidence — ^when  incompetent  as  tending  to  affect  written  agree- 
ment,   p.  96. 
Physical  examination — refusal  of  plaintiff  to  submit  to.    p.  181« 
Rental  value — when  witness  quaiilied  to  testify  to.    p.  126. 
Res  geeta — ^what  part  of.    p.  90. 
Bister  state — ^what  does  not  tend  to  establish,    p.  158. 

what  tends  to  establish  law  of.    p.  158. 

Telephone  conversations — ^when  not  incompetent,    p.  578. 
Witneu — burden  to  show  disqualifying  interest  of.^    p.  568. 

how  disqualifying  interest  to  be  ascertained,    p.  608. 

when  interest  disqualifies,    p.  441. 

when  interest  does  not  disqualify;  when  disqualifies,    p.  362* 

— -^  who  is  disqualified;  who  not.    p.  568. 

who  not  disqualified  by  virtue  of  interest,    p.  668» 

EXCBPTIONS. 

Motion  to  vacate — ^what  reached  by.    p.  228. 

EXECUTORS  AND  ADMINISTRATOBa 

Remedy — ^what  concurrent  with  right  to  file  cUim.    p.  391* 

FELLOW  SERVANTS. 

See  Mabteb  and  SmvAHiSi 

FORECLOSURE. 

Defense — ^when  not  available,    p.  605. 

FRATERNAL  BENEFIT  SOCIETIES. 

Beneficiaries— effect  of  ineligibility  of  one  of  two  joint,    p.  139. 
Delivery  of  policy — ^when  established,    p.  254. 

False  representations — what  essential  to  void  policy  because  of,  in  ap* 
plication,    p.  511. 

what  not  affecting  policy,     p.  511. 

when  vitiate  policy,    p.  236. 

General  issue — ^what  defense  not  available  under,    p.  602. 

Misrepresentations — ^what  do  not  void  policy,    p.  138. 

Payment — ^when  not  entitled  to  be  made  in  installments,    p.  555. 
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Premium — ^when  company  estopped  to  deny  payment  of.    p.  254. 

when  policy  lapses  for  failure  to  pay  second  aunuaL    p.  241. 

Proofs  of  lo88 — when  waived,     p.  602. 

Repreaentationa — ^when  statements  constitute,  and  not  warranties,  p. 
611. 

ITEIAUD. 

Insurance — ^what  misrepresentations  do  not  void  policy,    p.  138. 

when  false  representations  vitiate  policy,    p.  236. 

Negotiable  instruments — ^what  fraud  did  not  invalidate  prior  to  act  of 
1907.    p.  431. 

GUASDIAKS  AD  LITEM. 

Costs — ^fees  of  guardian  ad  litem  in  proceedings  to  condemn,    p.  423. 

HUSBAND  AND  WIFB. 
Articles  of  separation — what  essential  to  sustain,    p.  74. 

INJUNCTIONS. 

Actions  at  lato — ^when  injunction  lies  to  restrain  prosecution  of,  upon 
note.    p.  456. 

Appeal — ^what  not  involved  in,  from  order  dismissing  bill.    p.  355. 

Bond — ^when  formal  approval  of,  not  essential  to  validity,    p.  504. 

Damages — ^when  party  does  not  suffer,    p.  505. 

Dismissal  of  biU — ^when  proper  upon  denial  of  motion  for  temporary 
injunction,     p.  355. 

Lack  of  interest — ^when  objection  to,  of  complainant,  comes  too  late, 
p.  504. 

PuhUo  street — what  essential  to  propriety  at  instance  of  private  indi- 
vidual to  restrain  obstruction  of.    p.  504. 

Solicitor's  fees — ^what  should  not  be  allowed  as  damages  upon  dissolu- 
tion,   p.  596. 

Technical  objections — ^when  come  too  late.    p.  605.' 

INSTRUCTIONS. 

Anti-saloon  territorif — ^what  instructions  properly  refused  in  prose- 
cution for  unlawfully  selling  intoxicating  liquor  in.     p.  54. 

Assumed  risk — ^when  instruction  upon  applicability  of  doctrine  of, 
erroneously  refused,     p.  67. 

Care  by  parents — when  instruction  upon  question  of,  properly  given, 
p.  296. 
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Comments  of  counael — ^propriety  of  inBtruction  directing  jury  to  dii- 

regard.    p.  150. 
Complaint — when  cannot  be  made.    p.  25. 
Damages — ^when  erroneous  instructions  upon  question  of,  will  not  rs- 

yerse.    p.  573. 
— -^  when  instruction  upon,  in  actioh  for  personal  injuries  t«  minor 

will  not  reverse,    p.  296. 
Drivers  of  vehicles — ^what  instruction  as  to  duty  of,  to  respect  right 

of  way  of  street  car  company  inapplicable,    p.  673. 
Erroneous — ^when  will  not  reverse,    p.  578.  | 

Fellouyservanis — when  instruction  upon  doctrine  of,  not  erroneooa.    p. 

249. 
Ignore  defense — ^instructions  must  not.    p.  484. 
Ignore  issues — ^instructions  must  not.    p.  33. 
Interest  of  one  parly — ^when  interest  upon,  erroneous,    p.  678. 
Modification — ^when,  as  to  duty  of  jury  if  evidence  is  evenly  balanced, 

erroneous,    p.  402. 
Partioular  evidence — ^instructions  must  not  single  out.    p.  03. 
Peremptory  instruction — what  essential  to  justify  giving  of.    p.  869» 

when  ruling  upon  motion  for  waived,    p.  369. 

Phrase — ^propriety  of  use  of  ''at  the  time  he  was  killed."    p.  369. 
Predicated  upon  evidence — instructions  must  be.    pp.  29,  67,  96,  627. 
Quantum  of  proof — ^when  instruction  aa  to,  in  criminal  cases,  erroneoua. 

p.  49. 

when  instruction  upon,  not  erroneous,    p.  331. 

Questions  of  lato— instructions  must  not  submit,    p.  391. 
Refusal  of  correct — ^when  will  not  reverse,    pp.  316,  533,  673. 
Right  of  recovery — approved  form  upon,  where  injury  caused  by  automo- 
bile,   p.  532. 
Theory — ^what  may  be  adopted,    p.  543. 

INSURANCE. 

SenefieiarteS'-eBeet  of  ineligibility  of  one  of  two  joint,    p.  189. 

Burglary  policy — ^what  not  covered  by.    p.  1. 

what  will  not  defeat  recovery  under,    p.  1. 

Cancelation — effect  of.    p.  57. 

Delivery  of  policy — ^when  established,    p.  254. 

False  representations — ^what  essential  to  void  policy  because  of.  In  ap- 
plication,   p.  511. 

what  not  affecting  policy,    p.  511. 

when  vitiate  policy,    p.  236. 

Fraternal  benefit  societies — ^when  not  entitled  to  pay  certificate  Sb  in- 
stalments,   p.  555. 

General  issue — ^what  defense  not  available  under,    p.  602. 

Insurable  interest — ^what  is.     n.  33. 

Loss  payable  to  mortgagee— when  defense  not  available,    p.  602. 
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MiarejMreaentations — ^what  do  not  void  policy,    p.  138. 

Nonotonership — ^when  defense  of  does  not  lie.    p.  33. 

Prefnium — when  company  estopped  to  deny  payment  of.    p.  254. 

when  policy  lapses  for  failure  to  pay  second  annual,    p.  241. 

Proofs  of  loss — ^when  waived,    p.  602. 

Representations — ^when  statements  constitute,  and  not  warranties,    p. 
611. 

INTEREST. 

Adwmcements — ^wben  interest  chargeable  upon.    p.  489. 

Contr<iets — ^when  allowance  of  interest  under,  pursuant  to  construction 

of  parties,  proper,    p.  16. 
Mistake  of  law — money  collected  under,    p.  472. 

JOINT  AND  SEVERAL  LIABILITY. 

Prmetioe  Act — section  64  construed,    p.  46. 

JUDGMENTS,  DECREES  AND  EXECUTIONfl. 

Absence  of  counsel — effect  of  entry  in.    p.  231. 

Costs — ^what  essential  to  sustain  judgment  Tor.    p.  123. 

EaempUfication — ^when  proper,    p.  123. 

Joint  defendant — ^when  judgment  may  be  entered  against,  in  action  «0^ 

contractu,    p.  155. 
Merger — ^when  note  not  merged  in  judgment,    p.  441. 
Uncertainty — ^when  judgment  not  void  for.    p.  813. 
when  judgment  void  for.    p.  647. 

JURISDICTION. 

Divorce — ^wbat  does  not  deprive  court  of  equity  of  jurisdiction  of  chil- 
dren in  cases  of.    p.  76. 

JUSTICES  OF  THE  PEACE. 

Form  of  action — bow  determined,    p.  413. 

Trial — ^wben  justice  justified  in  not  appearing  to  preside  at.    p.  83. 

LACHES. 

Anstoer — ^wben  need  not  specifically  rely  upon  defense,    p.  489. 

LANDLORD  AND  TENANT. 

Assignee — ^rights  of.    p.  389. 
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Cancelation  of  lease — ^what  does  not  effect,    p.  187. 

Condition  of  premises — effect  of  representations  as  to.    p.  278. 

Forfeiture — ^what  does  not  waive  right  for  nonpayment  of  rent.    p. 

389. 
Z/«a«e— construed,    p.  683. 
Sewer  gas — ^when  landlord  not  liable  for  injuries  sustained  from.    p. 

278. 
Unlawful  withholding — ^what  damages  recoverable  for.    p.  126. 

LARCENY. 

Offense — character  of,  and  manner  of  prosecution,    p.  642. 

LIENS. 

Deed — ^when  reservation  contained  in,  enforced,    p.  863. 

MANDAMUS. 

Appeal — ^when  from  order  granting  peremptory  writ  dismissed,    p.  540. 

Judgment — ^when,  requiring  drainage  commissioners  to  build  bridge  not 
erroneous,    p.  427. 

Pleading — ^rules  of,  applicable,    p.  427. 

Statute  of  lAmHaiions—what  tolls  running  of,  as  against  drainage  com- 
missioners,   p.  427. 

TitU  to  office — ^how  cannot  be  questioned,    p.  88. 

MARRIAGE. 

Articles  of  separation — ^what  essential  to  sustain,    p.  7^ 

MASTER  AND  SERVANT. 

Assumed  risk — ^when  doctrine  of  applies,    p.  86. 

when  doctrine  of,  does  not  apply,    pp.  86,  273. 

when  doctrine  of  precludes  recovery,    pp.  120,  326. 

Cleaning  machinery — ^what  essential  to  recover  for  injuries  tustained 

while,    p.  269. 
Collateral  kindred — ^what  damages  recoverable  in  death  case  where  next 

of  kin  are.    p.  67. 
Contributory  negligenoe-^^ffect  of.    p.  463. 

employe  alighting  from  switch  engine,    p.  331. 

persons  in  peril,    p.  532. 

Failure  to  inspect — ^when  does  not  confer  cause  of  action,    p.  309. 
Fellou>-servants — when  doctrine  of,  precludes  recovery,    p.  120. 

who  not.    p.  331. 

High  degree  of  care — ^when  required,    p.  816. 
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Incompetency  of  servants — ^what  tends  to  establish,    p.  112. 

Imputed  negligence — ^when  doctrine  of,  does  not  apply,    p.  689. 

Instructions — ^when  upon  applicability  of  assumed  risk  erroneously  re- 
fused,   p.  67. 

— ^-  when  upon  doctrine  of  fellow-servants  not  erroneous,    p.  249. 

when  upon  question  of  care  by  parents  of  plaintiff  properly  given. 

p.  296. 

Loading  oars — when  master  liable  for  injury  suffered  by  servant  while 
engaged  in,  upon  railroad  tracks,    p.  287. 

Master — obligations  of.    p.  273. 

what  does  not  excuse,  from  performance  of  obligations,    p.  278. 

Medical  eafpert — as  to  what  incompetent,    p.  181. 

Negligence — ^what  essential  to  establish  liability,    p.  78. 

Proximate  cause — ^what  not.    p.  296. 

Railroad  crossings — ^what  constitutes  negligence  at.    p.  296, 

Relation — ^when  proof  of,  material,    p.  136. 

Res  ipsa  loquitur — ^when  doctrine  does  not  apply,    p.  309. 

Rules — ^what  does  not  excuse  failure  to  adopt,    p.  478. 

Safe  place — ^when  master  not  obligated  to  furnish,    p.  309. 

Servant — what  essential  to  recovery  by.    p.  326. 

MEASURE  OF  DAMAGES. 

Road  bed — how  question  of  damages  arising  from  construction  of,  de- 
termined,   p.  24. 
Unlawful  withholding — ^what  damages  recoverable  for.    p.  126. 

MINES  AND  MINERS. 

Act — scope  of.    p.  41. 

Rules — what  does  not  excuse  failure  to  adopt,    p.  478. 

Wilful  violation — ^what  defense  dobutful  in  action  charging,    p.  478. 

—  what  not  defense  to  action  charging,    pp.  477,  478. 

MORTGAGES. 

Absolute  deed — ^what  essential  to  show,  in  fact  mortgage,    p.  488. 
Consideration — ^what  sufficient  to  support,     p.  605. 
Redemption — ^what  defense  to  right  of.    p.  488. 

MOTIONS  FOR  NEW  TRIALS. 

Absence  of  counsel — ^when  motion  predicated  upon,  will  not  be  granted. 

p.  602. 
Verdicts--when  not  disturbed,    pp.  176,  221,  331,  611. 
when  set  aside  aa  against  the  evidence,    pp.  14,  22,  46,  72,  161, 

234,  699,  609. 
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MUNICIPAL  CORPORATIONS. 

Injunotiona — ^what  essential  to  propriety  at  instance  of  private  indir 
yidiial  to  restrain  obstruction  of  public  street,    p.  504. 

Lounging — ^when  conviction  for  sustained,    p.  130. 

Ohatructian  tfi  public  street — ^injury  resulting  from.    p.  589. 

Personal  injuries — ^when  failure  to  comply  with  act  oonoeming  suits 
at  law  for,  bars  recovery,    p.  38. 

Streets — ^what  use  unlawfuL    p.  504. 

Title  to  office — ^how  cannot  be  questioned,    p.  88. 

MUNICIPAL  COURT. 

Bills  of  ewoeptions — ^jurisdiction  to  allow,    p.  228. 

when  loses  jurisdiction  to  sign.    p.  228. 

when  not  stricken,    p.  231. 

when  unauthorized  to  extend  time  for  filing,    p.  179. 

Bill  of  particulars — when  defect  in,  will  not  reverse,    p.  185. 
Judgment — ^when  not  set  aside  on  review,    p.  346. 
Judicial  notice — of  what  taken*    p.  130. 
Practice— on  review,    p.  264. 

Presumption — ^when  prevails  that  judgment  was  sustained  by  evidence 
not  preserved  in  the  record,    p.  206. 

NEGLIGENCE. 

Anticipation  of.    p.  287. 

Assumed  risk — when  doctrine  of  applies,    p.  86. 

—  when  doctrine  of,  does  not  apply,    pp.  86,  278. 

■         when  doctrine  of  precludes  recovery,    pp.  120,  826. 

Attractive  nuisance — what  is.    p.  527. 

Cleaning  machinerj^ — ^what  essential  to  recover  for  injuries  sustained 

while,    p.  269. 
Collateral  kindred — what  damages  recoverable  in  death  case  where  next 

of  kin  are.    p.  67. 
Common  carrier — ^when  guilty  of  negligence,    p.  106. 
Contributory  negligence— crossing  railroad  tracks,    pp.  347>  578. 

driving  upon  tracks,    p.  369. 

effect  of.     p.  453. 

employe  alighting  from  switch  engine,    p.  331. 

person  injured  by  automobile,    p.  532. 

persons  in  peril,    p.  532. 

— ^-  riding  in  automobile,    p.  590. 

Disrepair  of  bridge — when  city  liable  for.    p.  660. 

Drivers  of  vehicles — ^what  instruction  as  to  duty  of,  to  respect  right  of 

way  of  street  car  company  inapplicable,    p.  573. 
Failure  to  inspect — ^when  does  not  confer  cause  of  action,    p.  809. 
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FelloiD-aervanta — ^when  doctrine  of,  precludes  recovery,    p.  120. 

who  not.    p.  331. 

High  degree  of  care — ^when  required,    p.  316. 
Imjntted  negligence — when  doctrine  of,  does  not  apply,    p.  589. 
Incompetency  of  eervanta — ^what  tends  to  establish,    p.  112. 
Inetructions — ^when  upon  applicability  of  assumed  risk  rule  erroneously 
refused,    p.  67. 

■  when  upon  damages  in  action  for  personal  injuries  to  minor  will 
not  reverse,    p.  296. 

■  when  upon  doctrine  of  fellow-servants  not  erroneous,    p.  249. 
when   upon  question   of   care   by   parents   of   plaintiff   properly 

given,     p.  296. 
lAahUity — ^what  essential  to  establish,    p.  78. 
Loading  care — ^when  master  liable  for  injury  suffered  by  servant  while 

engaged  in,  upon  railroad  tracks,    p.  287. 
Ifcwfer— obligations  of.    p.  273. 

what  does  not  excuse,  from  performance  of  obligations,    p.  273. 

Maeter  and  servant — ^when  proof  of  relation  material,    p.  136. 

Medical  expert — as  to  what  incompetent,    p.  181. 

Notice  of  disrepair — what  not,  of  streets,    p.  590. 

Notice — ^when  failure  to  comply  with  act  concerning  suits  at  law  for 

personal  injuries  bars  recovery,    p.  38. 
Ohetruction  in  public  street — injury  resulting  from.    p.  589. 
Operator  of  automobile — ^what  does  not  exempt,  from  liability,    p.  632. 
Prima  facie  case — what  makes,  where  injury  results  from  collision,    p. 

150. 
Proximate  cause — ^what  not.    p.  296. 

Railroad  crossings — ^what  constitutes  negligence  at.    p.  295. 
Res  ipsa  loquitur — ^when  doctllne  does  not  apply,    p.  309. 
Rules — what  does  not  excuse  failure  to  adopt,    p.  478. 
Safe  place — ^when  master  not  obligated  to  furnish,    p.  309. 
Servant — ^what  essential  to  recovery  by.     p.  326. 
Sewer  gas — ^when  landlord  not  liable  for  injuries  sustained  from.    p. 

278. 
Violation  of  statute — ^when  does  not  preclude  right  to  recovery,    p.  560. 


NEGOTIABLE    INSTRUMENTS. 

Act — sections  30  and  71  construed,    p.  408. 

Act  of  1895 — sections  2  and  3  construed,    p.  401. 

Act  of  1907 — ^when  inapplicable,    p.  431. 

Delivery — ^what  prima  facie  establishes,    p.  390. 

Endorsee — right  of  action  in  his  own  name.    p.  390. 

Endorser — ^when  discharged  for  failure  of  presentment  within  reasov 

able  time.    p.  408. 
Fraud — ^what,  did  not  invalidate  prior  to  act  of  1907.    p.  431. 
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Genuineness  of  signature — how  question  of,  cannot  be  determined,    p. 

391. 
--^-  what  incompetent  upon  question  of.    p.  402. 
Injunctions — ^when  lie  to  restrain  prosecutions  of  actions  at  law  upon 

note.  p.  456. 
Maturity — when  action  may  be  brought  prior  to.    p.  300. 
Merger — ^when  note  not  merged  in  judgment,    p.  441. 
Negotiability — ^what  does  not  destroy,    p.  390. 
Suits — ^what  commencement  of  action,    p.  391. 

NOTICES. 

Personal  injuries — ^when  failure  to  comply  with  act  oonoeming  suits  at 
law  for,  bars  reoovery.    p.  38. 

NUISANCES. 

What  constitute,    p.  604. 

ORDINANCES. 

Lounging — ^when  conviction  for  sustained,    p.  ISO. 

PAEENT  AND  CHILD. 

Jurisdiction — what  does  not  deprive  court  of  equity  of,  over  children, 
p.  75. 

PARTIES. 

Necessary — ^who,  to  proceeding  to  appoint  trustee,    p.  881. 

PARTITION. 

Abstract  of  title — propriety  of  allowance  of  cost.    p.  350. 

Removal  of  clouds — incidental  relief,    p.  350. 

Solicitor's  fees — ^what  does  not  render  allowance  of,  erroneous,    p.  350. 

PENALTIES  AND  FORFEITURES. 

Landlord  and  tenant — ^what  does  not  waive  right  to  forfeit  leaae  for  non- 
payment of  rent.    p.  339. 

PERSONAL  INJURIES. 

Assumed  risk — ^when  doctrine  of  applies,    p.  86. 
when  doctrine  of,  does  not  apply,    pp.  86,  273. 
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Aaswned  risk — when  doctrine  of  precludes  recovery,     pp.  120,  326. 

AttrcLotive  nuisance— what  is.     p.  627. 

Cleaning  machinery — ^what  essential  to  recover  for  injuries  sustained 

while,     p.  269. 
Collateral  kindred — ^what  damages  recoverable  in  death  case  where  next 

of  kin  are.    p.  67. 
Contributory  negligence — crossing  railroad  tracks,    pp.  347,  573. 

driving  upon  tracks,    p.  369. 

effect  of.     p.   463. 

employe  alighting  from  switch  engine,    p.  331. 

person  injured  by  automobile,    p.  532. 

persons  in  peril,    p.  632. 

riding  in  automobile,    p.  590. 

Disrepair  of  bridge — ^when  city  liable  for.    p.  560. 

Driver  of  vehicles — ^what  instruction  as  to  duty-  of,  to  respect  right  of 
way  of  street  car  company  inapplicable,     p.  673. 

Failure  to  inspect — when  does  not  confer  cause  of  action,    p.  300. 

Fellov>-servants — ^when  doctrine  of,  precludes  recovery,    p.  120. 

who  not.    p.  331. 

High  degree  of  care — when  required,    p.  316. 

Imputed  negligence — ^when  doctrine  of,  does  not  apply,    p.  689. 

Incompetency  of  servants — ^what  tends  to  establish,     p.  112. 

Instructions — ^when  upon  applicability  of  assumed  risk  rule  errone- 
ously refused,    p.  67. 

when  upon  damages  in  action  for  personal  injuries  to  minor  will 

not  reverse,    p.  296. 

when  upon  doctrine  of  fellow-servants  not  erroneous,    p.  249. 

when  upon  question  of  care  by  parents  of  plaintiff  properly  given. 

p.  296. 

Loading  cars — when  master  liable  for  injury  suffered  by  servant  while 
engaged  in,  upon  railroad  tracks,    p.  287. 

Jf(Mter— obligations  of.    p.  273. 

what  does  not  excuse,  from  performance  of  obligations,    p.  273. 

Master  and  servant — ^when  proof  of  relation  material,    p.  136. 

Medical  expert — as  to  what  incompetent,    p.  181. 

Vegligence — ^what  does  not  exempt  operator  of  automobile  from  lia- 
bility, p.  532. 

what  essential  to  establish  liability,    p.  78. 

Notice  of  disrepair — ^what  not,  of  streets,    p.  590. 

Notices — ^when  failure  to  comply  with  act  concerning  suits  at  law  for 
personal  injuries  bars  recovery,     p.  38. 

Obstrxtction  in  public  street — injury  resulting  from.    p.  689. 

Physical  eaamination — refusal  of  plaintiff  to  submit  to.    p.  181. 

Prima  facie  case — ^what  makes,  where  injury  results  from  collision,  p. 
160. 

Proximate  cause — ^what  not.    p.  296. 

Railroad  crossings — ^what  constitutes  negligence  at.    p.  295. 
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2^09  ipsa  loquitur — when  doctrine  does  not  apply,    p.  309. 
Rules — what  does  not  excuse  failure  to  adopt,  p.  478. 
Safe  place — when  master  not  obligated  to  furnish,     p.  309. 
Servant — ^what  essential  to  recovery  by.    p.  326. 

Sexoer  gas — when  landlord  not  liable  for  injuries  sustained  from.    p. 
278. 

PLEADING. 

Allegations  and  proof — ^must  correspond,    p.  136. 

Assignments  of  hreaches — ^how,  of  official  bond,  should  be  alleged,    p.  547* 

Bill  in  chancery — ^what  essential  to  constitute,    p.  381. 

Bill  of  particulars — ^when  defect  in,  will  not  reverse,    p.  165. 

Cross-hiU — ^when  unnecessary,    p.  16. 

Defense — ^when  not  considered,    p.  654. 

Demurrer — ^what  question  cannot  be  raised  by.    p.  547. 

Dilatory  defense — ^what  is.    p.  126. 

Dram-shops — when  indictment  sufficient,    p.  51. 

Failure  of  consideration — ^when  plea  of,  insufficient,    p.  431. 

General  issue — ^what  defense  not  available  under,    p.  602. 

Joint  defendant — when  judgment  may  be  entered  against,  in  action  es- 

contractu.    p.  155. 
Laches — ^when  defense  need  not  be  specifically  relied  upon,  in  answer. 

p.  489. 
Mandamus — ^rules  of  pleading  applicable  to.    p.  427. 
Motion  in  arrest — ^when  ruling  upon,  not  preserved,    p.  402. 

when  should  be  sustained,    p.  401. 

"Negotiable  tnafruments— endorsee's  right  of  action  in  his  own  name. 

p.  390. 
Official  hond — ^when  declaration  in  action  upon,  not  defective,    p.  546. 
Plea  in  justification — ^what  must  set  up.    p.  377. 
Quantum  meruit — when  recovery  upon  proper,    p.  145. 
Replication — effect  of  joining  issue  upon.  p.  510. 
Set-off — ^when  disposed  of  by  verdict,    p.  145. 
Similiter — when  absence  of  immaterial,    p.  510. 
Variance — ^when  and  how  objection  must  be  made.    p.  527. 

when  objection  comes  too  late.    p.  627. 

Waiver — ^when  need  not  be  specially  pleaded,    p.  33. 

PRACTICE. 

Bill  of  particulars — ^when  defect  in,  will  not  reverse,  p.  165. 
Continuance — ^when  denial  not  ground  for  reversal,  p.  313. 
Joint  and  several  liability — section  54  of  Practice  Act  construed,    p. 

46. 
Joint  defendant — ^when  judgment  may  be  entered  against,  in  action 

eso  contractu,    p.  155. 
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Judgment — effect  of  entry  in  absence  of  counsel,    p.  231. 
Motion  in  arrest — ^when  ruling  upon,  not  preserved,    p.  402. 

when  should  be  sustained,     p.  401. 

Motion  to  vacate — what  reached  by.     p.  228. 
Special  findings — ^when  cannot  be  complained  of.    p.  105. 
Verdicts— when  not  disturbed,     pp.   176,  221,  331,  611. 
—^  when  set  aside  as  against  the  evidence,    pp.  14,  22,  46,  72,  161, 
234,  599,  609. 

PRESUMPTIONS. 

Incompetent  09Hleru>»— presumption  as  to  rejection  of.    p.  441. 

QUO  WABRANTO. 

Plea  in  justification — ^what  must  set  up.     p.  377. 

Title — ^when  plea  does  not  show,  to  office  of  highway  oommissioner. 

p.  377. 
Title  to  offlce— how  cannot  be  questioned,    p.  38. 

RAILROADa 

Leaso — construed,    p.  583. 

BEAL  PB0PERT7. 

Dower — when  widow  not  entitled  t'>.    p.  350. 
Liens — ^when  reservation  contained   in   deed  enforced,     p.  363. 
Road  bed — ^what  recovery  limited  upon  change  of  construction  of.     p. 
24. 

RECEIVERSHIPS. 

Appointment   of  reoetver— effect   in   action   upon   bond   of   voluntary 

assignment  following  wrongful,     p.  262. 
—  when  wrongful  so  as  to  support  action  upon  bond.    p.  262. 

RECOUPMENT. 

See  Daicaobs. 

REDEMPTIONS. 

Defense — ^what,  to  action  seeking  exercise  of  right,    p.  488. 

REFORMATION. 

low  obtained,    p.  57. 

Vol.  OLvn.— 41. 
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RELEASES. 

Exw^tory  oot^tract  under  teal — ^release  of.    p.  186. 

BEMITTITUR. 

^rror-— when  remiiiitur  cures,     p.  145. 

Verdict — ^when  axoeasive  properly  cured  by  remiititwr,    p.  556. 

RES  JUDICATA. 

Brroneoue  deoieion — effect  of.    p.  261. 
Former  opinion—effect  of.    528. 
Judgment — ^what  estoppel  by.    p.  413. 

REVENUE. 

Oovemmentdl  eeUfure  of  eigare — effect  of.    p.  106. 

ROADS  AND  BRIDGES. 

Quo  warranto — ^when  plea  does  not  show  title  to  office  of  highway 
commissioner,    p.  377. 

SALES. 

Gontraote — ^when  not  established,     p.  209. 

DeUveriea — aright  to  reject,     p.  199. 

Vendor — ^when  entitled  to  recover  purchase  price,    p.  175. 

Warranty — when  does  not  exist,    p.  96. 

SEPARATE  MAINTENANCB. 
Deeertion — ^when  established,     p.  564. 

SET-OFF. 

Damages — ^what  essential  to  recoupment  of.    p.  218. 
Verdict — ^when  set-off  disposed  of  by.    p.  145. 

SPECIAL  INTERROGATORIES. 

Special  finding — what  not  equivalent  to  objection  to.    p.  106L 
—  when  cannot  be  complained  of.    p.  106. 
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SPECIFIC  PERFORMANCE. 

Anie-nuptial  comiract — what  essential  to  enforcement  of.    p.  90. 

STATE'S  ATTORNEYS. 

Official  bond — ^propriety  of  institution  of  action  upon.    p.  647. 

STATUTE  OF  FRAUDS. 

Cotuideraiion — ^what   sufficient   to   support   promise   to   pay   debt   of 

another,    p.  105. 
ProfMte — what  within  statute,    pp.  165,  615. 

STATUTE  OF  LIMITATIONa 

Bond — ^when  statute  runs  against,     p.  438. 
Defense — ^when  statute  not.    pp.  438,  489. 

Drainage  oommieeionere — what  tolls  running  of  statute  against,     p. 
427. 

STATUTORY  LAW. 

Coate — how  statute  pertaining  to  imposition  of,  construed,    p.  423. 
Mines  and  Miners  Act — scope  of.    p.  41. 

Negotiable  Instrument  Act — sections  2  and  3  of  Act  of  1895  construed, 
p.  401. 

sections  30  and  71  construed,    p.  408. 

Practice  Act — section  64  construed,     p.  46. 

STREETS  AND  ALLEYa 

Dedication — ^what  not  effective,    p.  360. 

Injunctions — ^what    essential    to    propriety    at    instance    of    private 

Individual  to  restrain  obstruction  of  public  street,    p.  504. 
Notice  of  disrepair — what  not,  of  streets,    p.  590. 
Nuisances — what  constitute,    p.  504. 
Unlawful  use — what  is.     p.   604. 

TRIALS. 

Arguments  of  counsel — ^when  improper,    p.  313. 

Conduct  of  counsel — ^what  not  cured  by  sustaining  of  objection,    p.  367. 

Continuance — ^when  denial  not  ground  for  reversal,    p.  313. 

Remarks  of  counsel — ^when  not  subject  to  review,     p.  63. 

Remarks  of  trial  court — ^when  not  subject  to  review,    pp.  51,  146. 

Special  finding — ^what  not  equivalent  to  objection  to.     p.  106. 
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TRUST  DEEDS. 

See  MoBTOAOEB. 

TRUSTS. 

Partiet — ^who  necessary  to  proceeding  to  appoint  trustee,    p.  381. 

VARIANOEa 

Objection — ^when  and  how  must  be  made.    p.  627. 
— •—  when  comes  too  late.    p.  527. 

VERDICTS. 

Appellate  Court — duty  of,  upon  review  of  evidence,    p.  205. 
Exceaiive — when  properly  cured  by  remittitur,    p.  555. 

when  verdicts  are.    pp.  463,  468. 

-r-»^-  when  verdict  not  disturbed  as.    p.  316. 

Motion  for  nevo  trial — when  predicated  upon  absence  of  counsel  will 

not  be  granted,     p.  602. 
Set-aside — ^when,   as   against  the  evidence,    pp.    14,   22,   46,   72,   151, 

234,  599,  609. 
Set-off — when  disposed  of  by  verdict,    p.  145. 
When  not  disturbed,    pp.  176,  221,  331,  611. 

WAIVER. 

Aasignmenta  of  error — ^when  waived,    pp.  478,  527. 
Incompetent  testimony — ^what  does  not  waive  objection  to.    p.  4. 
Landlord  and  tenant — ^what  does  not  waive  right  to  forfeit  lease  for 

nonpayment  of  rent.    p.  339. 
Peremptory  instruction — ^when  ruling  upon  motion  for  waived,     pp. 

369,  583. 
Proofs  of  loss — ^when  waived,    p.  602. 
Special  plea — when  need  not  set  up  waiver,    p.  83. 
Suits — ^when  premature  commencement  waived,     p.  891« 

WARRANTIES. 

Deliveries — right  to  reject,    p.  199. 

Sales — ^when  warranty  does  not  exist,    p.  96, 

WILM. 

Construction,    p.  472. 

Phrase — "due  at  the  time  of  my  death"  construed,    p.  478. 
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WI17JESSES. 

See  Evidence. 

WORDS  AND  PHRASEa 

See  Definitions. 

WRITS  OF  ERROR. 


Maintenance,    p.  381* 
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